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No.  12,647. 

Strong  v.  The  State. 

ObiminaXi  Law. — Ibreible  Entry  and  Detainer,— Affidamt,  Si^jkieney  cf. — An 
affidavit  chargiog  a  defendant  with  having  at,  etc.,  on,  etc.,  unlawfully, 
violently  and  forcibly  entered  into  certain  premises,  "  to  wit,  a  certain 
store-room  situate  on  Main  street,  in  the  town  of  A.,  in  said  county  and 
State,  and  then  and  there  being  in  the  possession  of  one  S.,"  and  with 
having  unlawfully,  violently  and  forcibly  expelled  the  said  S.  from,  and 
put  him  out  of,  the  possession  of  said  store-room,  and  with  having  in 
like  manner  kept  him  out  of  the  possession  thereof,  sufficiently  describes 
the  premises. 

Saicb. — AmendmerU  of  Affidavit  on  Appeal. — Bractice,—li  an  affidavit,  filed 
before  a  justice  of  the  peace,  can  be  amended  at  all  on  appeal,  it  can 
only  be  by  interlineation  of  and  swearing  anew  to  the  original,  or  by 
the  substitution  of  a  new  affidavit  in  its  stead. 

Same. — Forcible  Entry  and  Detainer, — Pro<^f  what  SuffieimL — In  a  prosecu- 
tion for  forcible  entry  and  detainer  under  section  1972,  R.  S.  1881,  proof 
of  such  strong-handed  proceedings,  or  such  a  show  of  force,  as  over- 
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2      SUPREME  COURT  OF  INDIANA, 

Strong  V.  The  State. 

awed  and  intimidated  the  injured  party,  and  as  either  deterred  him: 
from  defending  his  possession,  or  coerced  him  into  surrendering  it,  is 
sufficient  to  make  out  a  case  of  forcible  entry,  and  proof  of  a  similar 
exhibition  of  force  is  all  that  is  required  to  sustain  a  charge  of  forcible 
detainer. 
Same. — Where  the  charge  is  for  both  a  forcible  entry  and  a  forcible  de- 
tainer, the  party  charged  may  be  found  guilty  of  one  and  acquitted  of 
the  other. 

From  the  Fulton  Circuit  Court. 

M.  L.  Emch  and  0.  F.  Montgomery,  for  appellant. 

F.  T,  Hord,  Attorney  General,  E.  C,  Martindaley  Prose- 
cuting Atttorney,  W.  B.  Hord  and  O.  W.  Holmauy  for  the 
State. 

NiBLACK,  C.  J. — This  was  a  prosecution  against  Andrew- 
Strong,  the  appellant,  commenced  before  a  justice  of  the  peace 
of  Fulton  county,  and  based  upon  an  affidavit  filed  by  Miss 
Mattie  Smith  charging  him  with  having,  on  the  19th  day  of 
May,  1885,  unlawfully,  violently  and  forcibly  entered  into 
certain  premises,  ^^to  wit,  a  certain  store-room  situate  on 
Main  street,  in  the  town  of  Akron,  in  said  county  and  State, 
and  then  and  there  being  in  the  possession  of  said  Mattie 
Smith,"  and  with  having  unlawfully,  violently  and  forcibly 
expelled  the  said  Mattie  Smith  from,  and  put  her  out  of  the 
possession  of,  said  store-room,  and  with  having  in  like  man- 
ner kept  her  out  of  the  possession  thereof. 

The  appellant  was  adjudged  by  the  justice  to  be  guilty  as 
charged,  and  upon  an  appeal  to  the  circuit  court  the  parties 
appeared,  and  the  prosecuting  attorney  asked  leave  to  amend 
the  affidavit,  which  was  granted,  and  thereupon  he  filed  what 
is  claimed  to  have  been  amendments  to  the  affidavit,  as  fol- 
lows: 

"  Comes  now  the  State,  by  Elijah  C.  Martindale,  prosecut- 
ing attorney,  and  moves  the  court  to  amend  the  affidavit  filed 
in  this  cause  by  inserting  the  word  *  on  ^  at  the  end  of  line 
number  ten,  the  following,  to  wit :  ^  The  north  half  of  lot 
number  fifty-six  (66),  and  occupied  by  said  Mattie  Smith," 
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and  by  inserting  immediately  after  the  words  '  store-room/ 
on  line  ten,  the  following  words,  to  wit,  ^  and  dwelling.' 

"  Mattie  Smith. 
"  E.  C.  Martindalb,  Pros.  Att'y* 

"  Subscribed  and  sworn  to  before  me  this  9th  day  of  Sep- 
tember,  1885.  Isaiah  Walker,  F.  C.  C." 

A  motion  to  strike  this  paper  from  the  files  being  first 
overruled,  the  appellant  moved  to  quash  the  aflBdavit,  and  that 
motion  was  in  like  manner  overruled.  There  was  then  a 
trial,  a  verdict  finding  the  appellant  guilty  of  the  o£Pence 
charged,  and  a  judgment  of  conviction  accordingly. 

We  do  not  regard  the  paper  filed  as  above,  and  purport^ 
ing  to  amend  the  afiidavit  in  certain  respegts,  as  amounting 
to  an  actual  amendment  of  that  document.  The  amendments 
which  the  prosecuting  attorney  evidently  intended  to  make 
were  such  as  could  only  have  been  made,  if  at  all  under  our 
practice,  by  an  interlineation  of,  and  swearing  anew  to,  the 
original  affidavit,  or  by  the  substitution  of  a  new  affidavit  in 
its  stead.  The  question  of  the  power  of  a  circuit  court  to 
authorize  the  affidavit  to  be  amended  in  a  case  like  this,  is 
not,  therefore,  now  properly  before  us.  It  may  not,  never- 
theless, be  out  of  place  to  remark  that  if  a  circuit  court  pos- 
sesses such  a  power,  which  we  regard  as  exceedingly  doubtful, 
it  inheres  in  the  court,  and  rests  upon  general  principles,  since 
section  1735,  R.  S.  1881,  cited  by  counsel,  plainly  has  refer- 
ence to  another  class  of  cases.  Consequently,  this  case  must 
now  be  considered  as  having  been  tried,  and  as  still  standing, 
upon  the  original  affidavit.  On  the  subject  of  the  amend- 
ment of  affidavits  and  verified  complaints  filed  before  justices 
of  the  peace,  see  Moore  Crim.  Law,  section  84,  and  authorities 
cited ;  1  Bishop  Crim.  Proc,  sections  234,  714,  721 ;  Bassett 
Crim.  PI.  131,  132. 

No  objection  to  the  original  affidavit  has  been  either  sug- 
gested or  intimated,  and  hence  there  is  no  question  before  us 
as  to  its  sufficiency.  Its  description  of  the  premises  was,  at 
any  rate,  quite  sufficient  in  a  case  like  this,  where  restitution 
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was  neither  demanded  nor  contemplated.     2  Bishop  Crim. 
Proc.,  sections  381,  382. 

There  was  evidence  tending  to  show  that  the  prosecuting 
witness  entered  into  the  possession  of  the  store-room  in  ques- 
tion in  November,  1884,  under  some  kind  of  an  arrangement 
with  the  appellant  for  the  purchase  of  it,  but  failing  to  con- 
summate the  arrangement  for  its  purchase,  she  rented  the 
building  of  the  appellant  until  the  1st  day  of  January,  then 
next  ensuing;  that  after  that  date  the  prosecuting  witness 
continued  in  possession  on  some  terms,  or  in  some  way,  not 
fully  explained,  until  some  time  in  March,  1885,  when  the 
appellant  informed  her  that  afler  the  5th  day  of  April,  1885, 
the  building  would  go  into  the  hands  of  his  wife  and  one 
Curtis,  and  that  if  she  wished  to  rent  the  building  afler  that 
date  she  would  have  to  arrange  with  them  about  it ;  that  the 
prosecuting  witness  continued  in  possession  as  before,  using 
all  the  while  the  front-room  for  a  millinery  establishment, 
and  the  back-room  for  a  private  apartment ;  that  some  time 
in  May  following  the  appellant  claimed  that  the  prosecuting 
witness  owed  thirteen  dollars  back  rent,  which  she  declined 
to  pay;  that  late  in  the  afternoon  of  the  19th  day  of  that 
month,  the  appellant  went  to  the  building  and  finding  the 
front  door  open  entered  the  front-room,  and  engaged  in  an 
excited  and  angry  conversation  with  the  prosecuting  witness 
as  to  the  condition  of  the  building  and  her  refusal  to  pay  the 
rent  which  he  insisted  was  due ;  that  seeing  the  key  in  the 
front  door  he  took  it  into  his  possession,  and  saying,  that  as 
he  then  had  the  key  he  would  lock  the  door  if  she  did  not 
pay  the  rent  demanded,  went  away  with  the  key ;  that  re- 
turning a  short  time  afterwards,  and  finding  the  prosecuting 
witness  temporarily  absent,  the  appellant  procured  a  hatchet 
and  some  nails  and  nailed  up  the  back  door  and  the  windows, 
and,  locking  the  front  door,  again  took  the  key  away  with 
him ;  that  the  prosecuting  witness  soon  afterwards  returned, 
but  was  unable  to  get  into  the  building ;  that  while  she  was 
afterwards  permitted  temporarily  to  re-enter  the  building  and 
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to  have  some  access  to  her  property  inside^  neither  the  key 
to,  nor  the  jwssession  of,  the  room  was  fully  restored  to  her 
until  after  the  commencement  of  this  prosecution. 

A  question  was  made  below,  and  is  still  urged  here,  upon 
the  sufficiency  of  the  evidence  to  support  the  verdict. 

Section  1972,  R.  S.  1881,  enacts  that  "Whoever  violently 
takes  or  keeps  possession  of  any  lands,  with  menaces,  force, 
and  arms,  and  without  authority  of  law,  is  guilty  of  forcible 
entry  or  forcible  detainer,  as  the  case  may  be,  and,  upon  con- 
viction, shall  be  fined  not  exceeding  one  thousand  dollars.'' 

It  is  not  necessary  that  the  violence  contemplated  by  this 
section  of  the  statute  shall  be  manifested  by  menaces,  as  well 
as  by  force  and  with  arms,  all  as  parts  of  the  same  transac- 
tion. Neither  is  actual  force  an  essential  requisite.  Proof 
of  such  strong-handed  proceedings,  or  such  a  show  of  force, 
as  overawed  and  intimidated  the  injured  party,  and  as  either 
deterred  him  from  defending  his  possession,  or  coerced  him 
into  surrendering  it,  is  sufficient  to  make  out  a  case  of  forci- 
ble entry,  and  proof  of  a  similar  exhibition  of  force  is  all 
that  is  required  to  sustain  a  charge  of  forcible  detainer. 
Moore  Crim.  Law,  section  749 ;  Whart.  Crim.  Law,  section 
1094. 

Where  the  charge  is  for  both  a  forcible  entry  and  a  forcible 
detainer,  the  party  charged  may  be  found  guilty  of  the  one 
and  acquitted  of  the  other.  2  Bishop  Crim.  Proc,  section 
388;  Whart.  Crim.  Ev.,  section  129. 

Waiving  all  questions  as  to  the  manner  in  which  the  appel- 
lant entered  the  house  in  controversy,  both  when  he  went  in 
and  got  the  key,  and  when  he  entered  with  hatchet  and  nails, 
with  the  assistance  of  the  key,  the  evidence  showed  the  ap 
pellant  to  have  been,  at  least,  technically  guilty  of  a  forcible 
detainer  of  the  building,  and  as  the  jury  only  assessed  a 
merely  nominal  fine  of  one  dollar  against  him,  he  has  no  cause 
to  complain  that  the  verdict  was  not  supported  by  the  evi- 
dence. 

Questions  were  also  made  below,  and  are  still  pressed  here, 
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upon  certain  instructions  given,  as  well  as  others  refused,  by 
the  circuit  court.  We  have  examined  all  of  the  instructions 
given,  as  well  as  refused,  and  feel  quite  assured  that  if  anj 
error  was  committed  either  in  giving  or  refusing  instructions 
the  error  was  merely  abstract,  and  hence  harmless,  and  that 
there  is  no  reason  for  a  reversal  of  the  judgment  upon  the 
instructions,  as  the  verdict  was  right  upon  the  evidence.  Sec- 
tion 1891,  R.  S.  1881.  Many  of  the  cases  cited  by  counsel 
on  both  sides  were  civil  actions  for  forcible  entry  and  de- 
tainer, and  are  for  that  reason  not  applicable  in  all  respects 
to  criminal  prosecutions  like  the  one  in  hearing ;  but,  on  the 
general  subject,  see  Cunningham  Forcible  Entry  and  Detainer, 
31,  etaeq.;  Bell  v.  Longworth,  6  Ind.  273  ;  Archey  v.  Knight^ 
61  Ind.  311 ;  Tibbetts  v.  (yConnell,  66  Ind.  171 ;  Veaa  v.  State, 
93  Ind.  211. 

The  judgment  is  affirmed,  with  costs. 

Filed  Jan.  19, 1886. 


No.  11,642. 

Vail,  Executor,  et  al.  v.  Rinehart. 

Pleading.— Pka  in  Abatement.— Demurrer.'-Molion  to  -K^'cd.— An  objec- 
tion to  a  plea  in  abatement,  that  it  has  not  been  verified,  does  not  ren- 
der it  bad  on  demurrer,  and  can  only  be  reached  by  a  motion  to  reject 
the  plea  or  strike  it  from  the  files. 

EYir)EVCiL  ^TraruaipL'-Certifieaie  of  Clerk— The  certificate  of  a  clerk  of 
the  circuit  court,  which  certifies,  over  the  proper  signature  and  the  seal 
of  such  court,  "  that  the  above  and  foregoing  is  a  full,  true  and  com- 
plete copy  and  transcript  of  proceedings  had  and  papers  filed  in  said 
matter,  as  fully  as  the  same  appears  of  record  and  from  the  files  of  said 
court,  in  my  office  remaining,"  is  sufficient  in  form  and  substance  to 
render  all  matters  set  forth  in  such  transcript  competent  evidence  for 
whatever  it  may  be  worth  or  tend  to  prove. 

Decedents*  Estateb. — Petition  of  Adminintrator  to  Sell  Real  Estate, — Juru- 
dictum, — ^The  circuit  court  which  issues  letters  testamentary,  or  letters 
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of  administration  upon  the  estate  of  a  decedent,  has  exclusive  jurisdic- 
tion of  a  petition  for  the  sale  of  the  decedent's  real  estate,  in  whatever 
county  the  same  may  be  situate,  to  make  assets  for  the  payment  of  the 
liabilities  of  such  decedent's  estate. 
Same. — PariUs  to  AdminiitroJUyi'B  Petition. — Drfenoes  to  Petition, — Condusive- 
nen  cf  Judgment, — Former  Adjudioation, — Where  a  person  who  holds  a  lien 
for  taxes  and  improvements  on  the  real  estate  of  a  decedent  is  made  a 
partj  defendant  to  a  petition  filed  by  the  administrator  for  the  sale  of 
-such  real  estate  to  pay  debts,  and  is  properly  served  with  summons,  and 
when  such  party  fails  to  set  up  or  assert  any  claim  to  such  lands,  or 
Any  lien  thereon,  and  judgment  is  rendered  on  such  petition  ordering 
the  sale  of  the  decedent's  lands,  without  providing  in  any  way  for  the 
protection  or  payment  of  the  lien  of  such  defendant,  such  judgment  is 
a  final  determination  against  him,  not  only  as  to  what  was  actually  de- 
•cided  therein,  but  also  as  to  every  other  matter  which  the  parties  might 
iiave  litigated  in  the  case,  and  he  can  not,  in  an  action  subsequently 
^K>mmenced,  enforce  such  lien. 

From  the  Pulaski  Circuit  Court. 

D.  Ihirpie,  O.  Burson  and  JR.  L.  Mattinglyy  for  appellants* 
8.  P.  Thompson,  for  appellee. 

HowK,  J. — ^On  the  29th  day  of  June,  1883,appellee,Rine- 
liart,  as  sole  plaintiff,  commenced  this  action  against  the  ap- 
pellants, Benjamin  F.  Vail,  executor  of  the  last  will  of  Sarah 
A.  Vail,  deceased,  Kate  H.  Boot  and  Deloss  Root,  James  N. 
Huston,  administrator  of  the  estate  of  William  Huston,  de- 
ceased, and  surviving  partner  of  the  firm  of  James  N.  & 
Wm.  Huston,  William  B.  Shepherd  and  Hugh  Dickey,  as 
defendants. 

In  his  complaint  the  appellee  alleged  that  on  the  9th  day 
of  February,  1874,  Nathan  S.  and  David  H.  Hazen  purchased 
at  public  auction  from  the  treasurer  of  Pulaski  county,  at 
the  annual  sales  of  lands  for  taxes  delinquent  thereon,  certain 
lends,  particularly  described,  in  such  county ;  that  on  the  16th 
day  of  February,  1876,  Nathan  S.  Hazen  purchased  of  the 
treasurer  of  such  county,  at  public  auction,  at  the  annual  sale 
of  lands  for  taxes  due  and  delinquent  thereon,  certain  other 
lands,  particularly  described,  in  Pulaski  county ;  that  at  the 
times  such  taxes  were  assessed,  the  lands  described  were  sub- 
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ject  to  taxation,  and  were  duly  listed  and  assessed  for  tax- 
ation ;  that  such  taxes,  at  the  times  of  such  sales,  were  due, 
delinquent  and  wholly  unpaid ;  that  when  the  two  years  al- 
lowed by  law  for  the  redemption  of  such  lands  by  the  owner 
thereof  had  expired,  the  auditor  of  Pulaski  county  executed 
tax  deeds  to  Hazen  and  Hazen,  and  Nathan  S.  Hazen,  in  due 
form;  and  Hazen  and  Hazen, and  Nathan  S.  Hazen,  then  and 
there  surrendered  to  such  auditor  the  certificates  of  sale,  is- 
sued to  them  at  the  dates  of  such  sales  by  the  treasurer  of 
such  county.  Copies  of  such  tax  deeds  were  filed  with,  and 
made  parts  of,  appellee's  complaint. 

And  appellee  said  that  by  deed  from  Hazen  and  Hazen  he 
held  all  their  right  and  title  to  the  lands  described,  and,  by 
virtue  of  such  deed,  he  owned  and  held  the  IJen  for  such  taxes 
and  interest,  and  for  the  improvements  thereinafter  men- 
tioned ;  that  appellee  and  the  Hazens  had  paid  all  the  taxes 
against  the  lands  described  since  the  same  were  sold  as  afore- 
said ;  that  the  taxes  so  paid,  and  the  purchase-money  paid  for 
the  lands  at  such  sales  thereof,  amounted  to  one  thousand  dol- 
lars, and  the  interest  thereon  amounted  to  fifteen  hundred 
dollars.  Copies  of  such  tax  receipts  were  filed  with  the  com* 
plaint,  as  parts  thereof.  And  appellee  averred  that  he  had 
made  lasting  and  valuable  improvements  on  the  lands  de- 
scribed, by  ditching  and  fencing  the  same,  which  were  rea- 
sonably worth  to  such  lands  and  enhanced  their  value  one 
thousand  dollars,  which  had  not  been,  nor  any  part  thereof, 
paid  or  tendered  him  by  any  person ;  that  appellant  Kate  H. 
Boot  was  the  owner  of  such  lands,  and  Deloss  Root  was  her 
husband,  and  held  a  mortgage  on  the  lands ;  and  that  each 
and  all  the  other  appellants  claimed  some  interest  in  such 
lands  by  way  of  mortgage  or  other  lien  thereon,  except  ap- 
pellant Benjamin  F.  Vail,  executor,  etc.,  of  Sarah  A.  Vail, 
deceased,  who  claimed  an  interest  in  the  lands,  because  they 
were  the  property  of  his  testatrix  at  the  time  of  her  death, 
and  were  liable  to  be  made  assets  for  the  payment  of  the  debts 
of  her  estate.   And  appellee  averred  that  the  claims  and  liens 
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of  all  the  appellants  were  subject  and  subsequent  to  his  liens 
for  taxeS;  and  he  demanded  judgment  for  four  thousand  dol- 
larS;  and  the  sale  of  such  lands  for  the  payment  thereof^  and 
for  all  other  proper  relief. 

Answers  and  replies  were  filed^  putting  the  cause  at  issue^ 
and,  upon  final  hearing  had,  the  court  found  for  appellee  in 
the  sum  of  $2,126.92,  and  ordered  that  such  sum,  with  in- 
terest and  costs,  be  paid  into  court  for  the  use  of  appellee, 
within  ninety  days  from  the  date  of  the  decree ;  and  that, 
in  default  of  such  payment,  the  lands  should  be  sold,  etc. 
Before  the  hearing,  the  suit  was  dismissed  as  to  the  defend- 
ant Huston,  and  the  defendant  Shepherd  made  default. 

The  only  error  assigned  here  by  the  appellants  is  the  over- 
ruling of  their  motion  for  a  new  trial.  Under  this  error  the 
rulings  chiefly  complained  of  by  appellants'  learned  counsel 
related  to  the  exclusion  of  offered  evidence  tending  to  sus- 
tain the  special  paragraphs  of  appellants'  answers,  to  which 
the  appellee's  demurrers  had  been  overruled  by  the  court. 
There  is  a  marked  incongruity,  we  think,  between  the  rulings 
of  the  circuit  court  upon  the  demurrers  to  the  special  para- 
graphs of  answer  and  its  rulings  in  the  exclusion  of  offered 
evidence.  This  may  be  accounted  for,  to  some  extent,  at 
least,  by  the  fact  apparent  in  the  record,  that,  during  the  prog- 
ress of  the  cause  in  the  trial  court,  there  was  a  change  in 
the  judges  of  the  court.  But  whatever  may  have  been  the 
cause  of  these  inconsistent  rulings,  it  seems  clear  that  some 
of  such  rulings  must  be  erroneous. 

Cross  errors  have  been  assigned  by  appellee  which  call  in 
question  (1)  the  overruling  of  his  demurrer  to  the  third  par- 
agraph of  the  answer  of  appellants  Benjamin  F.  Vail  and 
Kate  H.  Root,  and  (2)  in  overruling  his  demurrer  to  the  sec- 
ond and  third  paragraphs  of  the  separate  answer  of  Kate  H. 
Boot,  "  if  the  same  be  in  the  record."  Before  considering 
any  of  the  questions  arising  under  the  error  assigned  by  the 
appellants,  it  seems  to  us  that,  in  the  natural  order  of  things, 
we  should  first  dispose  of  the  cross  errors,  of  which  appellee 


10  SUPREME  COURT  OF  INDIANA, 

Vail,  Executor,  et  at  t\  Rinehart. 

complains^  especially  so^  because  it  is  manifest  that  if  the  par- 
agraphs of  answer  mentioned  in  such  cross  errors  should  be 
held  bad  on  demurrer,  the  rulings  of  the  trial  court,  in  the 
exclusion  of  evidence  offered  to  sustain  such  paragraphs,  if 
erroneous,  would  be  at  most  harmless  errors.  Therefore  we 
will  first  consider  and  decide  the  questions  presented  by  ap- 
pellee's cross  errors  in  the  order  of  their  statement. 

In  the  third  paragraph  of  their  answer,  the  appellants  Ben- 
jamin F.  Vail  and  Kate  H.  Root  alleged  that  on  the  4th 
day  of  December,  1882,  the  appellant  Vail,  as  administra- 
tor with  the  will  annexed  of  Sarah  A.  Vail,  deceased,  filed 
his  petition  in  the  circuit  court  of  Dearborn  county,  Indiana, 
in  which  county  his  decedent,  Sarah  A.  Vail,  resided  at  the 
time  of  her  death,  and  wherein  letters  of  administration  were 
granted  him  on  her  estate  ;  that  the  purpose  of  such  petition, 
as  stated  therein,  under  the  oath  of  such  administrator,  was 
to  sell  his  decedent's  real  estate  to  make  assets  for  the  pay- 
ment of  the  debts  of  her  estate  ;  that  the  real  estate  in  Pu- 
laski county,  mentioned  in  appellee's  complaint  herein,  was 
a  portion  of  the  real  estate  described  in  such  administrator's 
petition ;  that  one  of  the  defendants  in  such  petition  was 
Enoch  Rinehart,  the  plaintiff  in  this  cause ;  that  Enoch  Rine- 
hart was  personally  served  with  process  issued  on  such  peti- 
tion, and  appeared  thereto ;  and  that  such  proceedings  were 
thereupon  had  as  that  afterwards,  to  wit,  on  the  6th  day  of 
September,  1883,  the  Dearborn  Circuit  Court  found  and  ad- 
judged that  Enoch  Rinehart  had  no  interest,  claim,  right  or 
title  to  or  in  the  lands  mentioned  in  his  complaint  herein, 
and  that  the  same  should  be  sold  for  the  payment  of  the  debts 
mentioned  in  such  petition ;  that  on  the  29th  day  of  June, 
1883,  and  during  the  pendency  of  the  aforesaid  petition  against 
him  in  the  Dearborn  Circuit  Court,  Enoch  Rinehart  com- 
menced this  suit  in  the  Pulaski  Circuit  Court ;  and  such  ap- 
pellants said  ttiat  when  Enoch  Rinehart  had  been  served  as  a 
party  defendant,  in  the  suit  pending  in  the  Dearborn  Circuit 
Court,  and  had  appeared  and  answered  therein,  he  was  bound 
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to  set  up,  in  such  suit,  any  Hen  which  he  had  on  any  lands 
mentioned  in  the  petition  in  such  cause^  and^  upon  the  estab- 
lishment of  his  lien^  to  demand  judgment  therefor  and  for 
the  foreclosure  thereof,  in  the  Dearborn  Circuit  Court,  and 
that  he  could  not  afterwards  commence  a  suit  in  any  other 
•court  for  the  adjudication  or  settlement  of  such  lien.  Where- 
fore, etc. 

Appellee's  demurrer  to  this  paragraph  of  answer  was  over- 
ruled below,  and  this  ruling  is  assigned  here  as  a  cross  error. 
The  suflBciency  or  insuflBciency  of  the  facts  stated  in  the  par- 
agraph to  constitute  a  defence  to  his  action,  however,  is  a 
<]uestion  which  appellee's  counsel  has  failed  to  discuss  in  his 
able  and  elaborate  brief  of  this  cause.  Whether  the  para- 
graph is  to  be  regarded  as  a  plea  of  the  pendency  of  a  prior 
suit  in  abatement  of  appellee's  present  action,  or  as  an  an- 
swer of  former  adjudication  in  bar  of  such  action,  it  seems  to 
us  that  the  facts  stated  therein  were  sufficient  to  withstand 
appellee's  demurrer  thereto.  As  a  plea  in  abatement  the  par- 
agraph was  objectionable,  because  it  was  not  verified,  but  that 
objection  did  not  render  the  plea  bad  on  demurrer,  and  could 
only  be  reached  by  a  motion  to  reject  the  paragraph  or  strike 
it  from  the  files  for  the  want  of  proper  verification.  Toledo 
Agricultural  Works  v.  Work,  70  Ind.  253. 

Issue  was  joined  upon  the  foregoing  paragraph  of  answer 
by  appellee's  reply,  in  general  denial  thereof.  In  support  of 
their  defence  as  stated  in  such  paragraph,  upon  the  hearing 
of  the  cause,  the  appellants  offered  in  evidence  a  certified 
transcript  of  the  proceedings  had,  and  papers  filed,  in  the 
Dearborn  Circuit  Court,  upon  the  petition  of  Benjamin  F. 
Vail,  administrator,  etc.,  of  Sarah  A.  Vail,  deceased,  against 
John  B.  Vail,  Enoch  Rinehart  and  others,  for  the  sale  of  the 
real  estate  of  such  decedent,  including  the  lands  in  Pulaski 
<K)unty  described  in  appellee's  complaint  herein.  Appellee 
objected  to  the  admiasion  of  such  transcript  in  evidence,  for 
the  following  reasons,  namely :  "  Because  it  is  irrelevant,  im- 
material, improper  and  unlawful,  and  because  it  does  not  re- 
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late  to  the  issues  in  the  cause^  and  there  is  no  judgment  against 
the  plaintiff  in  any  wise ;  because  that  court  had  no  jurisdic- 
tion to  pronounce  judgment  in  the  record^  and  because  the 
certificate  of  the  clerk  is  wholly  insufficient  for  the  record  as 
the  law  requires;  because  the  papers  in  the  case  of  Vail  et  al. 
do  not  appear  to  have  been  set  out  in  the  record^  and  because 
the  certificate  is  not  in  the  proper  form  of  law  and  is  wholly 
insufficient."  These  objections  were  sustained  by  the  trial 
courts  the  offered  evidence  was  excluded^  and  appellants  ex* 
cepted. 

The  first  objection  to  the  admission  of  the  transcript  in  ev* 
idence^  urged  in  argument  by  appellee's  counsel,  is  the  al- 
leged insufficiency  of  the  clerk's  certificate  appended  to  such 
transcript.  Omitting  merely  formal  matters,  the  clerk  of  the 
Dearborn  Circuit  Court  certified,  over  his  signature  and  the 
seal  of  such  court,  '^  that  the  above  and  foregoing  is  a  fuU^ 
true  and  complete  copy  and  transcript  of  proceedings  had  and 
papers  filed  in  said  matter,  as  fully  as  the  same  appears  of 
record  and  from  the  files  of  said  court,  in  my  office  remain- 
ing." The  "  said  matter,"  mentioned  in  such  certificate,  is 
stated  in  the  caption  of  the  transcript  to  be  the  matter  of  the 
petition  of  Benjamin  F.  Vail,  administrator,  etc.,  against  John 
B.  Vail,  Enoch  Rinehart  and  other  named  persons,  to  sell 
real  estate.  We  think  this  certificate  was  sufficient,  both  in 
form  and  substance,  to  render  all  matters  set  forth  in  such 
transcript  competent  evidence  for  whatever  it  might  be  worth 
or  tend  to  prove.  Section  462,  R.  S.  1881;  Oale  v.  Parks, 
58  Ind.  117 ;  Adams  v.  iee,  82  Ind.  587  ;  Anderson  v.  Ack- 
ermany  88  Ind.  481.  In  the  case  last  cited  the  court  said : 
"  The  certified  copy  was  competent  evidence  of  all  it  con- 
tained, and  nothing  more.  It  might  be  true  that  if  the  other 
proceedings  of  the  court  and  the  pleadings  in  the  cause  were 
not  supplied  and  given  in  evidence,  the  mere  copy  of  the 
judgment  and  decree  would  not  be  sufficient  evidence,  but  it 
would  be  none  the  less  competent  as  evidence  for  whatever  it 
might  be  worth." 
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We  thinky  also,  that  the  certified  transcript  offered  in  ev- 
idence in  this  cause  was  both  relevant  and  material  to  the 
issae  joined  by  appellee  upon  the  paragraph  of  answer,  the 
substance  of  which  we  have  heretofore  given  in  this  opinion. 
Considering  such  paragraph  of  answer,  as  we  well  may  con- 
sider it,  as  a  plea  of  the  pendency  of  a  prior  suit,  wherein  ap- 
pellee might  and  should  have  set  up  his  alleged  lien  for  ad- 
judication and  settlement,  in  abatement  of  his  present  suit, 
we  are  of  opinion  that  the  certified  transcript,  offered  in  ev- 
idence and  excluded,  was  relevant  and  material  to  the  issue 
joined  on  such  plea  in  abatement.  The  jurisdiction  of  the 
Dearborn  Circuit  Court  of  the  subject-matter  of  the  admin- 
istrator's petition  for  the  sale  of  his  decedent's  lands  in  Pu- 
laski county,  under  the  statutory  provisions  now  and  at  the 
time  in  force,  can  neither  be  questioned  nor  doubted.  In 
section  2336,  R.  S.  1881,  in  force  since  September  19th,  1881, 
it  is  provided  as  follows :  "  Whenever  an  executor  or  admin- 
istrator shall  discover  that  the  personal  estate  of  a  decedent 
is  insufficient  to  satisfy  the  liabilities  thereof,  he  shall,  with- 
out delay,  file  his  petition  in  the  Circuit  Court  issuing  his 
letters,  for  the  sale  of  the  real  estate  of  the  deceased,  to  make 
assets  for  the  payment  of  such  liabilities.'' 

Under  this  section  of  the  statute,  it  is  clear  that  the  circuit 
court,  which  issues  the  letters  testamentary  or  letter  of  ad- 
ministration upon  the  estate  of  a  decedent,  has  exclusive 
original  jurisdiction  of  a  petition  for  the  sale  of  his  dece- 
dent's real  estate,  in  whatever  county  the  same  maybe  situate, 
to  make  assets  for  the  payment  of  the  liabilities  of  such  de- 
cedent's estate.  In  the  case  before  us,  the  decedent,  Sarah  A. 
Vail,  resided  in  Dearborn  county  at  the  time  of  her  death, 
and  letters  of  administration,  with  the  will  annexed,  were 
duly  issued  upon  such  decedent's  estate  by  the  Dearborn  Cir- 
cuit Court  to  the  appellant,  Benjamin  F.  Vail.  On  the  4th 
day  of  December,  1882,  the  appellant  Vail,  as  such  admin- 
istrator, filed  his  petition  in  the  Dearborn  Circuit  Court  for 
the  sale  of  his  decedent's  real  estate,  including  therein  the 
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lands  in  Pulaski  county  described  in  appellee's  complaint 
herein.  Under  the  provisions  of  section  2338^  B.  S.  1881^ 
in  force  at  the  time  such  petition  was  so  filed,  the  appellee^ 
Enoch  Rinehart,  as  the  holder  of  a  lien  on  the  lands  in  Pu- 
laski county  owned  by  the  decedent,  Sarah  A.  Vail,  at  the 
time  of  her  death,  was  a  proper  and  necessary  party  defend- 
ant to  such  petition,  and  he  was  made  a  defendant  therein  and 
thereto  in  order  that  the  character  and  amount  of  his  lien 
might  be  ascertained  and  adjudicated,  and  its  payment  pro- 
vided for.  It  is  shown  by  the  transcript  from  the  Dearborn 
Circuit  Court,  which  was  offered  in  evidence,  that,  upon  the 
filing  of  such  petition,  a  summons  was  duly  issued  thereon 
out  of  such  court,  directed  to  the  sheriff  of  Carroll  county, 
and  commanding  him  to  summon  Enoch  Rinehart  to  be  and 
appear  in  the  Dearborn  Circuit  Court  on  the  first  day  of  its 
February  term,  1883,  to  answer  the  complaint  of  Benjamin 
F.  Vail,  administrator  with  the  will  annexed  of  Sarah  A* 
Vail,  deceased ;  and  that  such  summons  was  duly  returned 
by  such  sheriff,  served  on  Enoch  Rinehart,  on  December  12th,, 
1882,  by  reading  the  same  to  him  in  his  presence  and  hearing. 
It  is  further  shown  by  such  transcript  that  at  the  April 
term,  1883,  of  the  Dearborn  Circuit  Court,  to  wit,  on  May 
31st,  1883,  appellee  Enoch  Rinehart  appeared  by  his  coun- 
sel and  filed  his  demurrer  to  the  administrator's  petition  for 
the  sale  of  his  decedent's  real  estate,  which  demurrer  was- 
overruled  by  such  court;  and  that  afterwards,  at  the  same 
term  of  such  court,  to  wit,  on  June  Ist,  1883,  appellee  Enoch 
Rinehart  filed  his  answer  in  abatement  in  two  paragraphs,  ta 
which  the  administrator's  demurrer  was  sustained  by  the 
court,  and  appellee  Rinehart  was  ruled  to  answer  over,  and 
the  cause  was  continued  until  the  next  term  of  such  court. 
Before  the  next  term  of  such  court,  which  began  on  the  first 
Monday  of  September,  1883,  the  appellee  Rinehart,  as  we 
have  seen,  on  the  29th  day  of  June,  1883,  commenced  this 
suit  in  the  court  below  to  foreclose  his  lien  on  the  decedent's 
lands  in  Pulaski  county. 


NOVEMBER  TERM,  1885.  1ft 

Vail,  Executor,  ei  aL  v,  Kinehart. 

It  is  further  shown  by  such  transcript  that  at  the  Septem- 
ber term,  1883,  of  the  Dearborn  Circuit  Court,  appellee  Rine- 
hart  filed  an  answer  in  general  denial  merely  of  the  adminis- 
trator's petition,  and  wholly  failed,  by  counter-claim  or  cross 
complaint,  to  assert  any  claim  to  the  decedent's  lands  in  Pu- 
laski county,  or  his  alleged  lien  thereon  which  he  is  seeking 
to  enforce  in  this  suit.  At  the  same  term  of  the  Dearborn 
Circuit  Court,  the  transcript  further  shows  that  the  matters 
arising  under  the  administrator's  petition  were  heard  by  such 
court,  and  a  finding  was  made  in  favor  of  such  administra- 
tor ;  and,  over  Sinehart's  motion  for  a  new  trial,  the  court 
ordered  the  sale  of  'the  decedent's  lands  in  Pulaski  county, 
without  providing  in  any  way  for  either  the  protection  or 
payment  of  Rinehart's  alleged  lien  thereon. 

We  are  o^  opinion  that,  upon  the  trial  of  this  cause,  the 
court  clearly  erred  in  sustaining  the  appellee's  objections  to 
the  admission  of  the  certified  transcript  from  the  Dearborn 
Circuit  Court  in  evidence,  and  in  the  exclusion  of  such  ofiered 
evidence.  This  transcript  showed  upon  its  face  that  the  Dear- 
bom  Circuit  Court  had  jurisdiction,  not  alone  of  the  subject- 
matter  of  the  present  controversy,  but  also  of  the  persons- 
of  the  parties  to  this  suit,  or  of  those  under  whom  such  par- 
ties claim.  The  transcript  conclusively  shows,  we  think,  the 
pendency  of  a  prior  suit,  in  a  court  of  competent  jurisdiction, 
wherein  the  appellee  Rinehart  not  only  could  or  might  have 
enforced  his  alleged  lien  on  the  decedent's  lands  in  Pulaski 
county,  but  was  absolutely  required  by  the  provisions  of  the 
statute,  as  we  construe  them,  to  set  up  and  assert  his  alleged 
lien  upon  the  decedent's  real  estate,  and  have  the  same  ascer- 
tained and  adjudicated  by  the  court  prior  to  or  at  the  time  of 
making  the  order  for  the  administrator's  sale  of  such  real 
estate.  It  clearly  appeared  from  such  transcript  that  this  ac- 
tion ought  not  to  have  been  brought  during  the  pendency  of 
the  prior  suit  in  the  Dearborn  Circuit  Court,  and  that  the  ap- 
pellee could  have,  and  therefore  ought  to  have,  asserted  his 
alleged  lien  and  sought  its  enforcement  in  the  prior  suit. 
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Dawson  v.  Vatighan,  42  Ind.  395 ;  Moore  v.  Kessler,  59  Ind. 
152;  MerriU  v.  Bichey,  100  Ind.  416. 

The  transcript  offered  in  evidence  would  have  shown^  also, 
that  the  alleged  lien  which  the  appellee  was  seeking  in  this 
suit  to  enforce  against  the  decedent's  lands  in  Pulaski  county, 
not  only  might  have  been,  but,  under  the  statute,  was  re- 
quired to  be  litigated,  ascertained  and  determined  in  the  prior 
suit  in  the  Dearborn  Circuit  Court.  The  judgment  of  that 
court,  in  such  prior  suit,  was  against  the  appellee,  Enoch 
fiinehart,  as  we  have  seen,  and  it  must  now  be  regarded  as 
final  and  conclusive,  as  his  appeal  therefrom  to  this  court 
was  recently  dismissed,  in  Rinehart  v.  Vail,  103  Ind.  159. 
Under  repeated  decisions  of  this  court,  from  its  earliest  or- 
ganization down,  the  adjudication  of  the  Dearborn  Circuit 
Court  against  the  appellee,  in  such  prior  suit,  is  a  final  deter- 
mination against  him,  not  only  as  to  what  was  actually  decided 
therein,  but  also  as  to  every  other  matter  which  the  parties 
might  have  litigated  in  the  case,  and  especially  as  to  the  al- 
leged lien  which  the  appellee  asserts  and  seeks  to  enforce  in 
the  case  in  hand,  against  the  decedent's  lands  in  Pulaski  county. 
Fischli  V.  Fiachli,  1  Biackf.  360 ;  Richardson  v.  Jones,  58 
Ind.  240 ;  Elwood  v.  Beymer,  100  Ind.  504. 

For  the  error  of  the  court  in  the  exclusion  of  such  certi- 
fied transcript  when  offered  in  evidence,  appellants'  motion 
for  a  new  trial  ought  to  have  been  sustained. 

Other  rulings  of  the  court,  in  the  exclusion  of  offered  ev- 
idence, are  complained  of  here  as  erroneous,  but  we  need  not 
extend  this  opinion  in  considering  such  rulings,  as  the  views 
already  expressed  will  not  only  require  the  reversal  of  the 
judgment  below,  but  will  probably  put  an  end  to  appellee's 
supposed  cause  of  action. 

The  judgment  is  reversed  with  costs,  and  the  cause  is  re- 
manded for  a  new  trial,  and  for  further  proceedings  in  accord- 
ance with  this  opinion. 

Filed  Jan.  19, 1886. 
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No.  10,726. 

Wbight,  Administratob^  v.  Jones  et  al. 

WiLiM'-0cmaruetUm,—I4fe-EBUUe.'—DenK  of  Fee  to  2Vi»(de.— Where  all  the 
fee  of  a  wife's  estate  is  demised  by  her  to  a  trustee  with  the  power  of 
management  and  disposition,  and  a  life-estate  in  part  of  it  is  carved  out 
for  her  husband,  with  the  remainder  in  fee  vested  in  the  trustee,  the  hus- 
band takes  no  greater  estate  under  the  will  than  that  carved  out  for 
him.  Such  a  devise  to  the  husband  shows  an  intention  on  the  part  of 
the  testatrix  to  make  the  testamentary  provision  take  the  place  of  the 
provision  made  by  law. 

Sahs. — AffreemerU  between  Husband  and  Wife. — Eleeiion  by  Hwband, — Belm- 
qmahment, — Family  SeUUmenL — Where  a  husband,  to  secure  a  life-estate  in 
the  homestead  owned  by  his  wife,  verbally  promises  to  relinquish  his  claim 
to  all  other  interest  in  her  property,  and  she,  in  consideration  of  that  prom- 
ise, undertakes  to  vest  such  life-estate  in  him,  the  agreement  is  valid  and 
may  be  carried  into  effect  by  will,  and  a  family  settlement  after  her  death. 

Same. — (hrUracL — Equitable  OonaideraOon. — Debtor  and  Oreditor, — In  such 
case,  an  equitable  consideration  is  sufficient  to  uphold  the  contract  of 
the  hupband,  and  he  may  perform  it,  notwithstanding  the  objections  of 
his  creditors. 

Saiee. — Parol  Ihrtition, — A  parol  partition  of  lands,  where  possession  is 
taken  or  retained  under  the  agreement  of  partition,  is  valid,  and  the 
principle  that  governs  such  partitions  applies  to  family  settlements. 

JuDOMENT. — Interest  Affected  by  lAen. — The  interest  which  the  lien  of  a 
judgment  affects  is  merely  the  actual  interest  the  debtor  has  in  property. 

Statute  op  Frauds.— -Dc/ence  BeraoTud. — The  defence  of  the  statute  of 
frauds  is  a  personal  one,  and  a  creditor  can  not  make  it  for  a  debtor 
who  insists  upon  performing  his  oral  agreement. 

From  the  Marion  Superior  Court. 

W.  Wallace^  L,  Wallace  and  0.  T.  BoaZy  for  appellant. 
G.  Carter^  J.  N,  Binford,  A.  C.  Harris  and  W.  H,  OalMm, 
for  appellees. 

Elliott,  J. — The  theory  of  the  appellant's  complaint  is 
that  the  real  property  in  controversy  is  subject  to  seizure 
upon  judgments  rendered  against  the  appellee  Jesse  Jones, 
and  that  his  title  to  the  property,  derived  through  his  de- 
ceased wife,  Louisa  J.  Jones,  is  in  fee.  The  fiflh  paragraph 
of  the  answer  of  the  appellees  avers  that  "  In  the  year  1840 
Vol.  105.— 2 


ia> 

17 

127 

356 

106 

17 

181 

SS» 

1S2 

ae 

182 

382 

105 

17 

137 

A20 

139 

226 

105 

17 

141 

184 

to^ 

i7 

149 

159 

149 

161 

152 

262 

18  SUPREME  COURT  OF  ODIANA, 


Wright,  Administrator,  v,  Jones  el  aL 


Jesse  Jones  married  Louisa  J.  Norwood;  that  at  the  time  of 
said  marriage  neither  of  them  had  any  property  or  estate ; 
that  two  children  only  were  born  of  said  marriage^  namely, 
the  said  Maria,  now  intermarried  with  said  Foltz,  and  the 
said  Mary,  now  intermarried  with  the  said  Hawkins ;  that 
after  said  marriage  Jesse  Jones  acquired  property  from,  and 
by  means  of,  his  own  industry  up  to  the  date  of  the  making 
of  the  will,  hereinafter  set  forth.  They  also  show  that  dur- 
ing the  time  intervening  between  the  marriage  of  said  Louisa 
and  the  making  of  the  will  hereinafter  mentioned,  the  father 
of  said  Louisa,  Mr.  George  Norwood,  from  time  to  time,  gave 
to  her,  out  of  his  own  estate,  money  and  property,  which  she 
kept  separate  and  apart  from  the  estate  of  her  said  husband, 
and  controlled  and  received  and  used  the  proceeds  and  in- 
come thereof  as  her  own  at  all  times  during  her  life ;  that 
heretofore,  to  wit,  on  the  23d  day  of  April,  A.  D.  1874,  the 
said  Louisa  owned  the  property  described  in  the  complaint, 
and  she,  with  her  husband,  resided  in  certain  property  situate 
on  Illinois  street  in  the  city  of  Indianapolis,  which  was  known 
as  their  home,  and  which,  with  her  other  property,  had  been 
given  to  her  by  her  father;  that  on  said  day,  she  being  in 
feeble  health,  desired  to  make  a  will  so  as  to  secure  her  hus- 
band a  home  during  the  remainder  of  his  life  in  said  home- 
stead, and  to  insure  to  their  children  during  their  lives  all 
the  rest  and  residue  and  remainder  of  her  estate  of  which  she 
might  die  seized.  At  that  time  said  Jesse  Jones,  her  husband, 
owned  valuable  real  estate  in  said  city  of  the  value  of  $50,- 
000,  and  was  not  in  debt  to  any  persons  whatsover.  And  the 
said  Jesse  greatly  desired,  in  case  his  wife  should  first  die,  to 
spend  the  remainder  of  his  life  in  said  family  homestead,  in 
which  they  had  theretofore  resided  for  a  great  many  years, 
and  wherein  said  children  had  been  born  and  married ;  that 
to  carry  out  their  mutual  purposes  and  desires,  it  was  then 
and  there  mutually  agreed,  in  consideration  of  their  mutual 
promises,  that  the  said  wife,  Louisa,  should  make  a  will  giv- 
ing to  him  the  use  and  occupancy  of  said  home  during  his 
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life,  in  consideration  of  which  he  would  and  did,  then  and 
there,  agree  that  she  should  devise  all  the  rest  and  residue  of 
her  estate  to  her  said  children  and  their  descendants ;  and 
thereupon,  in  fulfilment  of  said  mutual  agreement  and  un- 
derstanding, the  said  Jesse  procured  an  attorney  at  his  own 
expense,  to  wit,  fifty  dollars,  to  write  a  will  expressive  of 
their  contract,  agreement  and  mutual  desire,  which  will  was^ 
on  said  day,  drafted  and  submitted  to  them  jointly,  and  ac- 
cepted and  approved  by  them  jointly  and  severally,  as  being 
in  fulfilment  of  said  agreement  and  the  true  expression  of 
their  desires,  which  will  was  then  and  there  executed  by  the 
said  LfOuisa,  and  with  the  full  consent  of  said  Jesse,  and  ia 
pursuance  of  their  agreement  aforesaid/' 

These  allegations  are  followed  by  a  copy  of  the  will  of 
Louisa  J.  Jones,  but  we  do  not  deem  it  necessary  to  set  it 
forth  in  full.  It  is  sufficient  to  say  that  it  makes  a  bequest  to 
the  church  of  which  she  was  a  member,  devises  the  fee  of  all 
of  her  real  estate  to  Howard  M.  Foltz,  in  trust  for  her  chil- 
dren, and  makes  the  following  provisions  respecting  her  hus- 
band : 

"Article  3,  I  give  and  devise  unto  my  dearly  beloved  hus- 
band, Jesse  Jones,  my  present  house,  being  the  premises  and 
house  wherein  we  now  reside,  and  known  as  number  488 
North  Illinois  street,  in  the  city  of  Indianapolis,  Marion 
county,  Indiana,  and  being  parts  of  lots  seven  and  eight  in 
Blake's  subdivision  of  out-lot  one  hundred  and  seventy  in 
said  city,  to  have  and  to  hold  during  the  term  of  his  natural 
life,  and  at  his  death  to  descend  to  my  executor,  as  herein- 
after provided,  to  be  held  by  him  as  herein  directed. 

"Article  4.  I  give  and  devise  and  bequeath  unto  my  ex- 
ecutor, Howard  M.  Foltz,  and  to  his  successor  or  successors 
in  and  to  said  trust,  all  the  rest  and  residue  of  my  real  and 
personal  estate,  to  have  and  to  hold  in  trust  for  my  two 
daughters,  Mrs.  Mary  V.  Foltz  and  Maria  A.  Hawkins,  and 
their  children  and  descendants,  in  the  manner  and  for  the  uses 
following,  that  is  to  say : 
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^' First.  My  executor  shall  have  and  take  possession,  charge 
and  control  of  all  real  estate  held  by  me  at  the  time  of  my 
death,  and  of  said  house  and  lot  No.  488  North  Illinois  street 
at  the  death  of  my  husband,  if  he  shall  survive  me ;  and  he 
shall  use  and  rent  the  same  in  such  way  and  manner  as  he 
may  deem  best  and  most  advantageous  to  my  estate,  and  out 
of  the  income  thus  arising  from  year  to  year,  he  shall  pay  all 
taxes,  assessments  and  repairs  on  or  against  any  or  all  of  said 
real  estate,  and  the  net  income  thus  arising  therefrom  shall 
be  held  by  him  and  used  and  applied  in  the  same  way  and 
manner  as  the  income  of  my  personal  estate. 

^^Second.  If,  at  any  time  during  the  life  of  my  said  hus- 
band, he  and  my  said  daughters  shall  deem  it  best  that  said 
real  estate,  or  any  part  thereof,  should  be  sold,  and  if,  after 
the  death  of  my  said  husband,  my  said  daughters,  or  the  sur- 
vivor of  them,  shall  so  wish,  then,  on  such  wish  being  made 
known  in  writing  to  my  executor,  the  whole  or  such  parts 
may  be  sold  by  said  executor,  from  time  to  time,  under  the 
order  and  supervision  of  the  proper  court  having  jurisdic- 
tion over  such  executor,  as  may  be  deemed  best,  and  the  pro- 
ceeds realized  from  any  and  all  sales  shall  be  by  said  executor 
added  to  and  held  in  trust  for  the  uses  and  applied  in  the  same 
manner  as  my  personal  estate." 

The  answer  further  alleges  that  Louisa  J.  Jones  died  on 
the  16th  day  of  February,  1879;  that  her  will  was  duly  ad- 
mitted to  probate ;  that  immediately  after  the  will  was  pro- 
bated, the  executor  surrendered  to  Jesse  Jones  the  property 
devised  to  him ;  that  the  latter  elected  to  receive  the  property 
in  lieu  of  his  interest  and  right  in  the  estate  of  his  deceased 
wife,  and  that  it  was  so  delivered  to  him  by  the  children  and 
trustee  of  the  testatrix. 

The  first  question  in  natural  order  is  as  to  the  proper  con- 
struction of  the  will.  If  it  does  not  assume  to  divest  Jesse 
Jones  of  all  interest  in  the  estate  of  his  wife,  except  that  es- 
pecially devised  to  him,  then,  without  further  inquiry,  the 
principal  and  decisive  point  involved  in  this  controversy  must 
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be  resolved  in  favor  of  the  appellant.  Our  conclusion  is  that 
it  does  assume  to  cut  him  off  from  all  other  interest  except 
that  specifically  devised  to  him.  We  put  our  conclusion  upon 
this  general  principle :  Where  a  will  assumes  to  dispose  of  the 
entire  estate  of  the  testator^  does  dispose  of  it  in  terms^  does 
devise  the  entire  estate  in  trust  for  beneficiaries  expressly 
named^  carves  out  for  a  designated  devisee  a  life-estate  in  a 
particular  piece  of  property,  and  directs  that  the  remainder 
shall^  after  the  expiration  of  the  life-estate,  fall  into  the  trust 
for  the  beneficiaries  designated,  it  devises  to  the  person  for 
whom  the  life-estate  is  carved  out  that  particular  estate,  and 
nothing  more.  This  principle  is  founded  on  the  fundamental 
one  that  undergirds  all  the  doctrine  of  the  construction  of 
wills,  and  this  fundamental  principle  is,  that  the  intention  of 
the  testator  rules  upon  all  questions  of  construction.  The 
principle  that  courts  must  ascertain  and  execute  the  intention 
of  the  testator  is  an  elementary  one,  and  needs  no  more  than 
its  statement  to  command  approval.  To  deny  the  principle 
which  we  first  stated  involves  a  denial  of  this  cardinal  prin- 
ciple which  lies  at  the  foundation  of  the  chief  rule  for  the 
construction  of  wills ;  since  it  is  evident  that  if  the  fee  in  all 
the  property  of  the  testator  is  disposed  of  by  a  devise  to  a 
trustee,  nothing  remains  in  the  devisee  to  whom  a  life-estate 
is  devised  except  that  particular  estate,  for  the  remainder  in 
fee  goes  with  the  other  property  into  the  trust.  It  is  incon- 
ceivable that  a  testator  should,  in  clear  words,  devise  all  his 
estate  in  fee  to  a  trustee,  and  yet  vest  in  a  devisee,  to  whom  is 
given  a  life-estate,  a  fee  in  part  of  the  same  property  devised 
in  trust  for  the  beneficiaries  named.  No  reasoning  can  be 
valid  which  assumes  that  all  of  the  fee  of  all  of  the  property 
of  a  testator  can  be  devised  to  a  trustee,  and  yet  a  fee  in  one- 
third  of  the  property  vest  in  a  devisee  to  whom  a  life-estate 
is  devised  in  clear  and  unambiguous  terms.  To  restate  our 
original  proposition  in  a  somewhat  different  form :  Where  all 
of  the  fee  of  all  of  a  testator's  estate  is  devised  to  a  trustee^ 
and  a  life-estate  in  part  of  it  is  carved  out  for  a  designated 
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devisee,  with  the  remainder  in  fee  vested  in  the  trustee,  the 
devisee  of  the  life-estate  takes  no  greater  estate  under  the  will 
than  that  carved  out  for  him.  The  will  under  examination 
would  be  thrown  into  irremediable  confusion,  the  intention 
of  the  testatrix  thwarted,  and  an  irreconcilable  inconsistency 
be  produced  between  its  provisions,  if  the  theory  of  the  ap- 
pellant, that  it  devises  a  life-estate  to  the  husband  and  also 
leaves  in  him  one-third  of  the  land  in  virtue  of  his  right  as 
surviving  husband,  should  be  adopted ;  on  the  other  hand, 
the  opposite  view  carries  into  effect  the  intention  of  the  tes- 
tatrix, prevents  all  conflict  between  the  different  parts  of  the 
instrument,  and  makes  its  provisions  clear  and  consistent  from 
the  beginning  to  the  end.  The  one  result  it  is  the  duty  of 
the  courts  to  avert;  the  other  it  is  their  duty  to  bring  about, 
if  it  can  be  done  without  doing  violence  to  the  language  of 
the  instrument.  Much  stronger  the  reason  for  bringing  about 
this  latter  result,  where  the  language  is  well  chosen  and  un- 
ambiguous and  the  intention  clearly  and  adequately  expressed. 

We  find  no  decisions  directly  in  point,  but  we  do  find  cases 
closely  analogous ;  so  much  so,  indeed,  as  to  declare  the  prin- 
ciple which  rules  the  case.  The  cases  to  which  we  refer  are 
those  in  which  it  is  held  that  where  the  provisions  of  the  will 
are  clearly  inconsistent  with  the  right  to  dower,  the  widow 
will  be  put  to  an  election.  The  common  law  authorities  gen- 
erally agree  in  holding  that,  as  Redfield  expresses  it,  "  It 
must  be  reasonably  clear  that  the  provisions  of  the  will  were 
intended  in  lieu  of  dower.'^  2  Redf.  Wills,  353.  Some  of  the 
authorities  state  the  rule  in  stronger  terms.  1  Pomeroy  Eq. 
Juris.  541 ;  Kelly  v.  Stinaon,  8  Blackf.  387 ;  Young  v.  Pickens, 
49  Ind.  23;  Holdieh  v.  Holdich,  2  Y.  &  C.  Ch.  18  ;  Strahan 
V.  SutUm,  3  Vesey,  249 ;  Lasher  v.  Lasher ,  13  Barb.  106 ;  Qxr- 
roll  V.  CarroUy  20  Texas,  731 ;  Fuller  v.  Yaies,  8  Paige,  325 ; 
Brown  v.  Oaldwell,  1  Speers  Eq.  322. 

Much  as  the  law  fiivors  the  right  of  dower,  and  strong  as 
are  the  rulings  in  favor  of  it,  yet  it  is  nevertheless  held  that 
where  the  will  on  its  face  clearly  shows  that  the  intention 
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was  that  the  provisions  of  the  will  should  be  in  lieu  of  dower 
that  intention  will  prevail.  The  question  received  consid- 
eration in  Stewart  v.  Stewart,  31  N.  J.  Eq.  398  (1  Am.  Probate 
Cases^  168),  and  it  was  said :  "A  wife  will  be  put  to  her  elec- 
tion between  a  testamentary  disposition  in  her  favor  and  her 
dower,  when  it  clearly  appears  from  the  will  that  the  testa- 
mentary provision  was  intended  as  a  substitute  for  the  legal 
one;  and  the  intention  will  be  implied  if  the  claim  of  dower 
would  be  clearly  inconsistent  with  the  will."  In  a  similar 
<»se  it  was  said  by  the  Court  of  Appeals  of  New  York,  in 
speaking  of  the  rule  that  dower  is  not  barred  unless  the  in- 
tention to  bar  it  is  clear,  that  ^^  The  intention  need  not  be 
declared  in  express  words.  It  may  be  implied,  if  the  claim 
of  dower  would  be  plainly  inconsistent  with  the  will.''  Savage 
V.  Bumham,  17  N.  Y.  561, 577. 

These  authorities,  to  which  many  more  might  be  added,  ex- 
press the  general  opinion  of  the  courts  and  text-writers,  and  it 
only  remains,  in  the  discussion  of  this  branch  of  the  case,  to 
ascertain  whether  there  are  authorities  declaring  that  a  will, 
framed  as  the  present  is,  can  be  said  to  clearly  evidence  an  in- 
tention to  make  the  testamentary  provision  take  the  place  of 
the  provision  made  by  law.  There  is  in  this  will  one  con- 
trolling provision  that  evidences  the  intention  to  make  the 
testamentary  provision  a  substitute  for  the  legal  one,  and  that 
is  the  provision  that  the  whole  estate,  after  the  termination  of 
the  life-estate,  shall  vest  in  fee  in  a  trustee  clothed  with  the 
power  of  management  and  disposition.  The  rule  is,  that  where 
there  is  such  a  devise  to  trustees,  the  testamentary  provision 
supplants  that  made  by  law,  in  so  far  at  least  as  to  put  the 
party  claiming  in  virtue  of  marital  rights  to  an  election.  It  is 
said  by  an  English  court,  that "  The  will  also  gives  to  the  trus- 
tees the  management  of  the  estate,  and  directs  them  to  make 
such  repairs  as  they  may  deem  necessary :  this  provision  is 
slso  inconsistent  with  the  existence  of  a  right  to  dower  in  the 
wife.''  Parker  v.  Sowerby,  4  DeG.  M.  &  G.  321.  To  the 
same  effect  are  the  decisions  in  Butcher  v.  Kemp,  6  Mad.  45, 
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Boadley  v.  Dixon,  3  Buss.  192,  MiaU  y.  Brain,  4  Mad.  68^ 
Goodfellow  V.  OoodfeUow,  18  Beav.  356. 

But  it  is  not  necessary  to  put  the  construction  of  the  will 
upon  this  ground  alone,  important  as  is  the  influence  which 
it  exerts,  for  the  whole  scope  of  the  language  employed  clearly 
and  forcibly  indicates  an  intention  that  all  of  the  real  estate 
of  the  testatrix,  except  the  life-estate  carved  out  for  her  hus* 
band^  shall  go  to  the  trustee  for  the  benefit  of  her  children, 
and  this  is  irreconcilably  opposed  to  the  theory  that  the  hus- 
band has  a  life-estate  in  the  property  specifically  devised  to 
him,  and,  in  addition,  an  estate  in  fee  in  one-third  of  all  the 
real  estate  of  which  his  wife  died  seized. 

It  is  argued  with  signal  ability  in  the  able  brief  of  appel- 
lant's counsel,  that,  conceding  that  the  will  does  assume  to 
divest  the  husband  of  his  interest  as  the  heir  of  his  wife,  still 
the  appellant  must  succeed,  because  a  husband  can  not  be 
put  to  an  election.  We  do  not  find  it  necessary  to  decide 
this  question,  for  we  think  the  sufficiency  of  the  fifth  para- 
graph of  the  answer  is  maintainable  without  deciding  it. 

Our  opinion  is  that  the  answer  pleads  facts  showing  a  valid 
family  settlement,  which  it  is  the  duty  of  the  courts  to  up- 
hold. We  suppose  it  to  be  quite  clear  that  if  Jesse  Jones 
had  agreed  with  his  wife  that  he  would  join  her  in  convey- 
ing the  fee  of  her  real  estate  to  their  children,  and  had  exe- 
cuted a  deed  at  the  time  the  will  was  made,  and  he  was  then 
free  from  debt,  the  deed  would  have  been  valid.  We  can 
conceive  of  no  reason  why  a  husband  might  not  join  with 
his  wife  in  conveying  to  their  children  her  land,  reserving  to 
himself  such  an  interest  as  they  might  agree  upon.  If  the 
contracting  parties,  at  a  time  when  there  were  no  impedimenta 
to  the  consummation  of  the  contract,  should  agree  in  writing 
upon  the  disposition  that  should  be  made  of  the  property  of 
the  wife,  we  can  perceive  no  legal  reason,  nor  any  equitable 
principle,  that  would  prohibit  the  execution  of  such  a  con- 
tract. If  the  husband  prefers  a  life-estate  in  a  particular  piece 
of  property,  and  to  secure  the  desired  estate  promises  to  ac- 
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cept  such  a  life-estate  and  to  relinquish  his  claim  as  to  all 
other  interest  in  his  wife's  property,  and  she,  in  consideration 
of  that  promise,  undertakes  to  vest  that  life-estate  in  him, 
the  agreement  is  valid,  because  it  possesses  all  the  essential 
features  of  a  contract.  If  the  contract  were  carried  into  ef- 
fect by  the  execution  of  a  deed,  it  would,  as  it  seems  to  us, 
be  impossible  to  impeach  it.  No  ground  upon  which  it  could 
be  impeached  occurs  to  us,  and  none  has  been  suggested.  The 
difference  between  the  case  we  have  put  by  way  of  illustra- 
tion and  the  real  case  consists  simply  in  the  method  of  vest- 
ing the  life-estate  in  the  husband.  In  the  supposed  case  the 
method  is  assumed  to  be  by  deed,  while  in  the  real  case  it  is 
by  will.  We  can  not  believe  that  the  method  of  vesting  the 
property,  whether  by  deed  or  by  will,  can  change  the  legal 
aspect  of  the  case,  provided  there  is,  as  here,  an  execution  of 
the  contract  by  the  husband  by  a  family  settlement  and  a  de- 
livery and  an  acceptance  of  the  respective  estates  created  by 
the  wife's  will.  Once  it  is  granted  that  such  a  contract  is 
valid,  then  it  must  follow  that  the  method  of  vesting  the  es- 
tate is  not  of  controlling  importance.  Equity  regards  the 
substance  of  a  transaction,  and  not  the  form.  Where  the 
substantial  merits  of  a  transaction  bestow  rights  upon  the  par- 
ties, form  is  not  of  much  moment.  But  there  is  no  legal  ob- 
jection to  the  form  here  adopted.  A  contract  to  vest  land  in 
another  by  devise  is  valid.  Bell  v.  Hewitt,  24  Ind.  280 ; 
Qwiness  v.  Ruahton,  101  Ind.  500  (51  Am.  R.  759) ;  Pollock 
Prin.  of  Con.  (2  Am.  ed.)  310. 

Here,  then,  was  a  contract  founded  upon  a  suflScient  con- 
sideration, and  carried  into  execution  in  a  legal  method.  If 
Jesse  Jones  had  executed  a  deed  conveying  all  of  his  interest 
in  his  wife's  land  in  consideration  of  her  promise  to  make  a 
devise  to  him,  it  would  certainly  have  been  valid,  and  if  this 
be  true,  must  it  not  also  be  true  that  he  may,  after  his  wife's 
death,  make  good  his  promise  by  performing  his  oral  agree- 
ment? The  contract  exists;  all  that  is  lacking  is  the  written 
evidence.     The  agreement  is  as  complete  between  the  parties 
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as  it  would  be  had  it  been  reduced  to  writing,  and  there  is  no 
reason  why  the  party  who  has  received  what  he  contracted 
for  may  not  decline  to  avail  himself  of  the  statute  of  frauds 
to  defeat  the  contract.  No  man  is  bound  to  make  the  defence 
of  the  statute  of  frauds ;  he  may,  if  he  elects,  perform  his 
part  of  the  oral  contract,  and  this  is  what  Jesse  Jones  has 
elected  to  do. 

It  perhaps  is  true  that  at  the  time  Mr.  Jones  consummated 
the  acceptance  of  the  life-estate  devised  to  him  by  the  set- 
tlement made  with  his  children  and  their  trustee,  the  con- 
sideration then  moving  to  him  was  an  equitable  and  not  a 
legal  one,  but  this  does  not  change  the  legal  aspect  of  the 
case,  for  it  is  well  settled  that  an  equitable  consideration  will 
support  a  contract.  Wills  v.  Rosa,  77  Ind.  1  (40  Am. 
R.  279) ;  EhsUm  v.  Gastory  101  Ind.  426,  vide  p.  432  (51  Am. 
B.  754).  There  are  many  authorities  collected  in  an  article 
entitled  Equitable  Consideration,  15  Cent.  L.  J.  386,  which 
very  fully  discuss  the  question  and  strongly  support  our  con- 
elusion. 

Where  there  is  an  equitable  consideration,  a  debtor  may, 
notwithstanding  the  objections  of  his  creditors,  perform  his 
contract.  It  is  not  for  creditors  to  prevent  a  debtor  from 
doing  what,  in  good  conscience,  it  is  his  duty  to  do.  Hays 
V.  RegeVy  102  Ind.  524 ;  Broton  v.  Rawlinga,  72  Ind.  505 ; 
Goff  V.  Rogers,  71  Ind.  459;  Wills  v.  Ross,  supra,  see  p.  8; 
Jarboe  v.  Severin,  85  Ind.  496;  Copeland  v.  Oopeland,  89 
Ind.  29,  see  p.  35;  Sedgwick  v.  Tucker,  90  Ind.  271,  see  p. 
281 ;  Livemiore  v.  Northrup,  44  N.  Y.  107 ;  Hyde  v.  Ohap^ 
man,  33  Wis.  391 ;  Bump  Fraud.  Con.  220. 

The  fact  that  the  contract  of  Jesse  Jones  was  not  in  writ- 
ing does  not  destroy  the  rights  of  his  children.  One  reason 
for  this  conclusion  is  supplied  by  the  authorities  we  have  al- 
ready cited,  and  another  reason  is,  that  the  defence  of  the 
statute  of  frauds  is  a  personal  one,  and  a  creditor  can  not 
make  it  for  a  debtor  who  insists  upon  performing  his  oral 
agreement.     Wolke  v.  Fleming,  103  Ind.  105,  see  p.  Ill; 
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Savage  v.  Lety  101  Ind.  514;  Cool  v.  Peters,  etc.,  Co.,  87  Ind, 
631;  Diron  v.  Duke,  85  Ind.  434;  Morrison  v.  Collins,  79 
Ind.  417. 

A  parol  partition  of  lands^  where  possession  is  taken  or 
retained  under  the  agreement  of  partition^  is  valid.  Savage 
V.  Lee,  supra;  Hauk  v.  MoComas,  98  Ind.  460;  Bv/mgard- 
mer  V.  Edwards,  86  Ind.  117;  Moore  v.  Kerr,  46  Ind.  468. 
The  agreement  made  between  Jesse  Jones,  his  children  and 
their  trostee  was,  in  effeot,  a  parol  partition,  for  no  new  titles 
were  created,  and  nothing  more  than  a  division  of  the  in- 
terests of  the  devisees  of  Mrs.  Jones  was  made,  and  the  es- 
tates of  the  devisees  respectively  set  apart  to  them.  But,  if 
the  transaction  could  not  be  regarded  as  a  parol  partition, 
still  the  conclusion  as  to  its  validity  must  be  the  same,  for 
the  principle  that  governs  parol  partitions  applies  to  family 
settlements.  Pomeroy  Specific  Perf.,  section  121 ;  Fry  Specific 
Perf.  (3d  Am.  ed.),  section  583. 

The  settlement  made  after  the  death  of  Mrs.  Jones  was  a 
family  settlement,  and  such  settlements  are  regarded  with 
&vor  by  the  courts.  The  reasons  for  this  rule  have  often 
been  stated,  and  it  is  needless  for  us  to  repeat  them.  Shuee 
v.  8hv£e,  100  Ind.  477;  Story  Eq.  Jur.  (12th  ed.),  section 
132;  2  Leading  Cases  in  Eq.  (4th  Am.  ed.)  1683;  Leach  v. 
Fobes,  11  Gray,  606. 

The  case  under  examination  is  an  unusually  strong  one, 
for  here  the  settlement  carried  into  effect  a  contract  founded 
upon  an  equitable  consideration,  made  with  the  teslkatrix 
prior  to  her  death,  and  gave  full  effect  to  the  provisions  of 
the  will.  The  testatrix  intended  her  husband  to  have  a  life- 
estate  in  the  particular  property  devised  to  him.  She  gave 
him  possession,  he  agreed  with  her  to  relinquish  all  interest 
in  her  other  property,  and  the  settlement  made  afl;er  her 
death  carries  into  execution  the  oral  contract,  secures  to  the 
children  the  estate  their  mother  desired  them  to  have,  and 
gives  to  the  husband  that  which  he  agreed  to  accept.     The 
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highest  considerations  of  equity  and  justice  demand  that  such 
a  settlement  should  not  be  disturbed. 

Judgment  creditors  are  not  bona  fide  purchasers ;  their 
rights  are  essentially  different ;  they  have  no  interest  or  title 
in  their  debtor's  land;  all  they  have  is  a  mere  lien.  The 
lien  is  only  on  the  actual  interest  of  the  debtor  in  the  land 
and  is  subject  to  all  prior  equities.  There  has,  perhaps,  been 
some  wavering  in  our  line  of  decisions  upon  the  question  as 
to  the  rights  of  judgment  creditors,  but  the  rule  which  rests 
on  principle,  and  is  sustained  by  the  decided  weight  of  au- 
thority, is  thus  stated  in  one  of  the  latest  decisions  upon  this 
question :  ^^  The  interest  which  the  lien  of  a  judgment  affects 
is  the  actual  interest  which  the  debtor  has  in  property.'^ 
Hays  V.  Reger,  supra.  In  a  still  later  case  this  principle  is 
yet  more  emphatically  declared.  Foltz  v.  Wert,  103  Ind.  404» 

This  doctrine  is  also  fully  sustained  by  the  following  cases : 
Boyd'v.  Andersouy  102  Ind.  217;  Hech  v.  Finhy  85  Ind.  6; 
Sharpe  v.  Davis,  76  Ind.  17 ;  Jones  v.  Rhoads,  74  Ind.  510, 
see  p.  513;  Troost  v.  Dams,  31  Ind.  34,  p.  37 ;  Glidewdl  v. 
Spaugh,  26  Ind.  319;   Way  v.  Lyon,  3  Blackf.  76. 

The  actual  interest  which  Jesse  Jones  had  in  the  real  es- 
tate in  controversy  was  that  devised  to  him  by  his  wife  pur- 
suant to  the  agreement  made  long  prior  to  her  death,  and  that 
interest  is  all  that  the  judgments  bind.  That  interest  he  con- 
tracted for,  and,  as  we  have  shown,  all  that  was  wanting  to 
make  his  contract  complete  and  perfect  at  the  outset,  even 
under  the  statute  of  frauds,  was  the  written  evidence,  and  the 
place  of  this  evidence,  even  had  it  been  necessary,  was  sup- 
plied by  the  family  settlement  and  the  acts  done  under  it.  It 
was  the  evidence,  and  not  the  contract,  that  was  originally 
lacking.  Mr.  Jones  had  a  right,  as  against  mere  judgment 
creditors,  to  waive  all  questions  as  to  the  form  of  the  evi- 
dence ;  this  he  has  done,  and  there  is  no  reason,  in  equity  or 
justice,  why  his  waiver  should  not  be  made  effectual  and  he 
permitted  to  perform  his  oral  contract. 

The  case  before  us  is  essentially  different  from  one  where 
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the  hasband  asserts  his  rights  under  the  law,  repudiates  the 
verbal  contract^  and  demands  a  strict  recognition  of  his  legal 
rights^  for,  here,  creditors  with  but  a  bare  statutory  lien, 
reaching  no  further  than  the  actual  interest  of  the  husband, 
are  insisting  that  the  husband  shall  repudiate  his  oral  con- 
tract with  his  wife,  disregard  her  will  and  his  promise,  put 
aside  his  settlement  with  his  children,  and  interpose  the  de- 
fence of  the  statute  of  frauds. 

It  is  undoubtedly  the  law  that  a  husband  has  no  estate  in 
the  lands  of  his  wife  until  her  death  that  a  judgment  lien  will 
affect,  and  as  at  her  death  Mr.  Jones  had,  by  the  terms  of 
the  will,  his  contract,  and  his  settlement  with  his  children, 
by  which  he  desires  to  abide,  nothing  more  than  a  life-estate 
in  the  property  specifically  devised  to  him,  that  is  the  only 
interest  upon  which  the  judgment  liens  fasten. 

The  judgment  of  the  general  term  was  right,  and  is  af- 
firmed. 

Filed  Jan.  19, 18S6. 


No.  11,893. 

Hawkins  v.  Johnson  et  al. 

Neolioence. — MoBler  and  Senxmt. — Injury  of  Teamster  by  Factory  MoMnery, 
— Act  Performed  by  Direction  cf  Foreman. — Knowledge  of  Danger, — One  who, 
while  employed  to  haul  stave-bolts  to  a  factory  and  to  unload  them  at 
a  certain  place,  to  reach  which  it  is  necessary  to  pass  through  a  narrow 
way  under  a  revolving  shaft,  which,  without  his  knowledge,  had  been 
broken  and  repaired  with  projecting  bolts  after  his  last  previous  load 
had  been  delivered,  and  the  wagon  way  so  raised  that  he  could  not  sit 
on  the  load  and  drive  under  the  shaft  as  he  formerly  had  done  without 
danger,  is  directed  by  his  employer's  foreman  to  drive  under  the  shaft, 
then  in  motion,  and  unload  his  wagon  at  the  usual  place,  and,  in  at- 
tempting to  do  so,  and  in  ignorance  of  the  danger  until  it  is  too  late 
to  avert  it,  is  caught  by  the  projecting  bolts  and  injured,  the  employer 
is  liable,  unless,  by  the  exercise  of  reasonable  care,  the  employee  could 
have  discovered  and  avoided  the  danger. 
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Same. — Contributory  Negligence, — Instruction.  —  I^ovinee  of  Jury, — In  such 
case,  the  employ ee  being  ignorant  of  any  hazard,  an  instraction  that  the 
employer  had  the  right  to  expect  that  if  there  were  a  hazardous  courae, 
and  a  non-hazardous  course,  he  would  adopt  the  non-hazardous  one, 
and  that  if  he  voluntarily  chose  to  take  the  dangerous  course,  and  was 
injured,  he  had  contributed  to  his  own  injury  and  could  not  recover,  is 
an  invasion  of  the  province  of  the  jury  and  erroneous. 

Same.— i>ircc^ion  by  Employer  to  Drive  Over  Particular  Way,—Ih-e9umption  of 
Safely.— Onewho  is  directed  by  an  employer  to  drive  over  a  particular  way 
has  the  right  to  assume  that  the  way  is  at  least  reasonably  safe,  and,  if 
he  had  previously  driven  over  it,  that  it  is  as  safe  as  on  the  former  oc- 
casions. 

From  the  Martin  Circuit  Court. 

T.  'M.  Clarke  and  A,  T.  Rose,  for  appellant. 
C,  8.  Dobbins,  for  appellees. 

ZoLLARS,  J. — Appellant  brought  this  action  to  recover 
damages  resulting  from  a  personal  injury  received  at  the  stave 
factory  of  appellees. 

The  evidence  tends  to  establish  the  following  facts :    Ap- 
pellees, at  the  time  of  and  prior  to  the  injury  of  appellant, 
were  the  owners  of  a  stave  factory,  the  machinery  of  which 
was  propelled  by  steam-power.     An  iron  shaft,  about  two 
inches  in  diameter,  extended  horizontally  from  the  factory 
building  and  connected  with,  and  furnished  the  means  of  op- 
erating, a  pump  which  supplied  water  for  the  boiler.     The 
shaft  was  supported  by  two  posts,  which  were  about  thirteen 
feet  apart.     Between  these  posts,  and  under  the  shaft,  there 
was  a  wagon  way,  used  for  bringing  in  staves  to  be  worked 
in  the  factory.     Frequently,  staves  were  thrown  and  piled 
between  the  posts,  so  that  the  way  was  narrowed  to  eight, 
nine  and  ten  feet.     The  shaft  was  enough  above  the  ground 
that  a  person  might  drive  under  it,  sitting  upon  a  wagon 
loaded  with  staves.     The  shaft  was  operated  by  the  engine  in 
the  factory,  and  when  being  used  made  about  two  hundred 
and  sixteen  revolutions  per  minute.     It  was  smooth,  having 
no  projections  upon  it  that  would  catch  the  clothes  of  a  2>ei> 
son  in  close  proximity.     This  was  the  condition  of  things 
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when  appellant  was  employed  by  appellees  to  haul  staves  from 
the  country  and  unload  them  in  the  yard  of  the  factory. 
Three  weeks  prior  to  the  injury  appellant  had  brought  in  three 
or  four  loads  of  staves,  and  had  driven  over  the  way  and 
under  the  shaft,  and  unloaded  them  at  the  usual  place,  and, 
so  &r  as  shown,  the  only  place  where  such  staves  were  kept. 
Between  this  time  and  the  time  when  appellant  was  injured, 
the  shaft  had  been  broken  near  the  middle,  and  by  appellees' 
direction  had  been  repaired.  It  was  repaired  by  means  of  a 
collar  covering  the  break,  and  about  two  feet  long.  This  col- 
lar was  about  a  half  inch  thick,  or  three  inches  in  diameter, 
and  was  kept  in  place  by  means  of  bolts  passed  through  it 
and  the  shaft.  The  heads  of  these  bolts  protruded  beyond 
the  collar  about  a  half  inch.  The  other  end  of  the  bolts,  with 
the  nuts  thereon,  protruded  about  three-quarters  of  an  inch 
beyond  the  collar.  The  way  had  also  been  raised,  so  that  a 
person  sitting  upon  a  load  of  staves  could  not  pass  under  the 
shaft.  This  was  known  to  appellees,  having  been  done  by 
their  direction.  On  the  6th  day  of  January,  1883,  appel- 
lant went  to  the  factory  with  a  load  of  staves,  and  was  di- 
rected by  appellees'  foreman  to  drive  under  the  shaft,  which 
was  then  in  motion,  and  unload  the  staves  at  the  usual  place. 
Appellant  was  ignorant  of  the  facts  that  the  way  had  been 
raised,  and  that  the  shaft  had  been  broken  and  repaired.  The 
foreman  did  not  inform  him  of  either  fact.  At  that  time, 
also,  staves  were  piled  between  the  posts,  so  that  the  way  was 
narrowed  to  eight  or  nine  feet.  Being  thus  ignorant,  and 
not  noticing  any  change,  appellant  obeyed  the  direction  of 
the  foreman,  and  attempted  to  drive  under  the  revolving 
shaft.  When  his  horses  came  under  the  shaft  he  noticed  that 
it  was  too  low  to  permit  him  to  pass  under  it.  He  thereupon 
dropped  his  lines  and  stepped  over  the  shaft.  In  attempting 
to  take  them  up  again,  his  clothes  were  caught  by  the  bolts 
projecting  from  the  collar  on  the  shaft,  he  was  lashed  to  it, 
and  his  right  arm  was  so  broken  and  torn  that  amputation 
was  necessary.     The  increased  size  of  the  shaft  at  the  place 
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where  it  was  repaired,  occasioned  by  the  collar,  might  have 
been  noticed,  but  the  projecting  bolts  could  not  have  been 
seen  when  the  shaft  was  revolving,  as  it  was. 

The  testimony  of  appellees'  foreman  is,  that  he  directed  ap- 
pellant to  drive  where  he  had  been  taking  the  staves  before. 
There  is  no  evidence  that  there  was  any  other  way  to  reach 
that  place  except  the  way  under  the  revolving  shaft,  nor  that 
the  foreman  indicated  any  other  way  aside  from  that  which 
the  appellant  and  others  alike  engaged  had  been  accustomed 
to  use.  There  is  no  direct  evidence  as  to  the  powers  and 
duties  of  the  foreman,  but  it  seems  to  have  been  conceded 
that  he  had  authority  to  act  for  the  principal  and  give  the 
directions  he  did. 

Upon  this  evidence,  which  is  within  the  issues,  the  court 
gave  twelve  instructions,  to  the  giving  of  the  6th,  7th,  8th,  9th 
and  10th  of  which  appellant  excepted.  First,  in  the  order  of 
discussion  by  counsel,  is  the  ninth,  which  is  as  follows : 

^'  9.  It  is  insisted  by  the  plaintiff  that  he  was  directed  by 
defendants'  foreman  to  drive  with  his  loaded  wagon  under 
the  shaft  in  question.  If  it  is  true,  as  plaintiff  insists,  that 
he  was  required  to  drive  under  the  shaft,  and  that  in  obedi- 
ente  thereto  he  did  so  and  was  injured,  still,  if  you  find  it  was 
an  act  of  carelessness  and  negligence  on  the  part  of  the 
plaintiff  to  drive  under  and  step  over  the  revolving  shaft 
when  his  clothing  was  caught  and  he  was  dragged  upon  the 
shaft,  then  the  fact  that  he  was  directed  to  drive  under  the 
shaft  would  not  authorize  plaintiff  to  expose  himself  need- 
lessly and  carelessly  by  stepping  over  the  shaft.  In  passing 
a  point  of  danger,  the  employee  must  not  voluntarily  expose 
himself  to  dangers  and  perils  which  he  could  avoid  by  an- 
other course  of  conduct  or  action,  which  reasonably  might 
be  adopted.  When  there  are  two  or  more  courses  of  con- 
duct or  action  before  such  person  equally  within  reach,  and 
one  or  more  of  them  dangerous  and  hazardous,  and  another 
not  dangerous  and  hazardous,  the  employer  has  a  right  to 
expect  that  he  will  adopt  the  non-hazardous  course ;  and  if 
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he  volontarily  chooses  to  take  the  dangerous  and  hazardous 
course^  and  is  thereby  injured^  he  has  contributed  to  his  own 
injury  and  can  not  recover/' 

The  latter  part  of  this  instruction^  at  leasts  is  erroneous, 
for  the  reason  that  it  puts  the  case  to  the  jury  upon  a  basis 
not  warranted  by  the  evidence,  and  because  therein  the  court 
usurps  the  province  of  the  jury  in  determining  what,  in  this 
case,  might  constitute  contributory  negligence  on  the  part  of 
appellant.  As  we  have  seen,  there  is  no  evidence  that  there 
was  any  other  way  over  which  appellant  might  have  driven 
to  reach  the  usual  place  of  unloading  the  staves.  There  is  a 
conflict  in  the  evidence  as  to  whether  or  not  the  way  under 
the  shaft  was  sufficiently  wide,  between  the  staves  piled 
therein,  to  allow  appellant  to  walk  beside  the  wagon  and 
drive  his  t^m.  Doubtless,  he  might  have  gone  with  the 
horses  and  led  them  under  the  shaft.  It  may  be  that  the 
court  had  reference  to  one  or  both  of  these  modes  of  con- 
ducting the  horses  under  the  shaft,  in  speaking  of  a  non- 
hazardous  course  of  conduct.  However  that  may  be,  it  was 
erroneous,  under  the  evidence,  to  charge  the  jury  that  the 
employer,  the  appellees  in  his  case,  had  the  right  to  expect 
that  appellant  would  adopt  the  non-hazardous  course,  if  there 
was  any.  He  did  not  know  that  there  was  any  hazard.  He 
had  driven  over  the  way  before  with  safety,  and  so  far  as 
shown  by  the  evidence  there  was  no  danger  in  so  doing.  It 
had  been  rendered  dangerous  by  reason  of  being  raised,  and 
by  reason  of  the  projecting  bolts.  Of  these  changes  he  had 
no  knowledge.  Being  thus  ignorant  of  the  dangers  that  ap- 
pellees had  created,  relying  upon  his  former  knowledge  of 
the  way  as  a  safe  way,  and  obeying  the  directions  of  appel- 
lees' foreman,  they  had  no  right  to  expect  that  he  would  get 
from  his  wagon  and  walk  with  his  horses  or  beside  the  wagon, 
if  that  were  possible,  or  that  he  would  do  otherwise  than  as 
he  had  formerly  done.  When  appellant  was  directed  by  the 
foreman  to  drive  over  the  way,  he  had  a  right  to  believe  that 
Vol.  105.— 3 
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it  was,  at  leasts  as  safe  as  when  he  drove  over  it  on  former 
occasions.  Instead  of  appellees  having  the  right  to  expect 
that  he  would  discover  the  danger  and  adopt  the  less  haz- 
ardous  course^  if  there  was  any  such^  it  was  clearly  their  duty, 
when  they,  by  their  foreman,  directed  him  to  pass  over  the 
way  to  inform  him  of  the  changes  and  resulting  danger. 
Neither  an  employer  nor  any  other  proprietor  has  a  right  tO' 
•direct  or  invite  an  employee  or  other  person,  having  busi- 
ness at  and  upon  his  premises,  to  drive  over  a  particular  way,, 
and  expect  that  such  employee  or  person  will  take  precau- 
tions to  avoid  unknown  dangers.  Such  direction  or  invita- 
tion, in  such  a  case,  is  an  implied  statement  that  the  way  is^ 
a  safe  way.  The  person  thus  directed  or  invited  has  the- 
right  to  assume  that  the  way  is,  at  least,  a  reasonably  safe  one. 
Nave  V.  Flaek,  90  Ind.  205  (46  Am.  R.  205);  Indiana  Car 
Co.  V.  Parker,  100  Ind.  181. 

The  direction  by  the  foreman  in  this  case  might  well  have 
thrown  appellant  off  his  guard,  and  occasioned  the  exercise 
of  a  less  degree  of  care  than  he  might  have  exercised  but  for 
such  direction.  Having  directed  appellant  to  drive  over  the 
way,  and  having  given  him  no  notice  of  the  danger,  appel- 
lees ought  to  be  held  liable  unless  appellant  by  the  exercise 
of  reasonable  care  might  have  discovered  the  danger  and 
avoided  the  injury. 

In  all  of  the  instructions  the  court  below  treated  the  case- 
as  being  one  of  an  employee  engaged  to  work  with  and  about 
machinery.  We  do  not  think  that  it  is  such  a  case.  Appel-- 
lant  clearly  was  not  employed  to  work  with  and  operate  ma- 
chinery, nor  was  he,  in  a  proper  sense,  employed  to  work 
about  machinery ;  he  was  employed  simply  to  haul  staves  to- 
the  factory.  There  was  not,  necessarily,  any  hazard  con- 
nected with  his  employment;  surely  none  as  connected  with 
the  machinery  of  the  factory.  Buzzell  v.  Laoonia  Manfg.  Co.y 
48  Maine,  113. 

But  if  the  case  should  be  put  upon  the  theory  of  the  court,, 
it  would  be  no  less  the  duty  of  the  employer  to  inform  the 
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employee  of  increased  danger,  created  by  him  in  the  change 
of  the  machinery,  unless  the  employee  has  notice,  or  such 
changes  and  increased  danger  are  so  apparent  that  he  ought 
to  take  notice.  Atlas  Engine  Works  v.  Randall,  100  Ind. 
293  (50  Am.  R.  798) ;  Baltimore,  etc.,  B.  R.  Co.  v.  Rowan, 
104  Ind,  88 ;  Stringham  v.  Stewart,  3  N.  E.  Rep.  575,  679n ; 
aNeU  V.  St.  Louis,  etc.,  R.  W.  Go.,  9  Fed.  R.  337 ;  Hobbs  v. 
Stauer,  62  Wis.  108;  S.  C,  22  N.  W.  R.  153;  Indianapolis, 
etc.,  R.  R.  Co.  V.  Love,  10  Ind.  554 ;  Whart.  Neg.,  section 
206 ;  Buzzell  v.  Laconia  Manfg.  Co.,  supra. 

Whether  or  not  in  this  case  appellant  ought  to  have  taken 
notice  of  the  changes  and  resulting  danger,  and  was  guilty 
of  contributory  negligence  because  he  did  not  avoid  the 
danger  by  a  different  course  of  conduct,  is  another  question. 
Following  the  portion  of  the  instruction  above  commented 
upon,  the  instruction  closes  as  follows :  "And  if  he  volun- 
tarily chooses  to  take  the  dangerous  and  hazardous  course, 
and  is  thereby  injured,  he  has  contributed  to  his  own  injury, 
and  can  not  recover." 

As  applied  to  the  evidence  in  this  case,  this  instruction  is, 
that  if  there  were  a  hazardous  course,  and  a  non-hazardous 
course  of  conduct  that  appellant  might  have  adopted,  and  he 
voluntarily  chose  to  adopt  the  hazardous  one,  which  was  to 
step  over  the  revolving  shaft,  he  was  guilty  of  contributory 
negligence,  and  can  not  recover.  This  was  a  clear  usurpa- 
tion of  the  province  of  the  jury. 

As  we  have  seen,  appellant  obeyed  the  direction  of  the 
fereman ;  he  had  no  knowledge,  nor  was  he  warned,  of  the 
changes  and  resulting  danger.  He  seems  to  have  made  no 
inspection  of  the  way  or  revolving  shaft  before  attempting  to 
drive  under  it.  He  seems  to  have  relied  upon  his  previous 
knowledge  and  the  direction  of  the  foreman.  He  did  not 
know,  nor  did  he  notice,  that  he  could  not  pass  under  the 
shaft  until  his  horses  had  come  under  it,  and  then,  instead  of 
stopping  his  horses,  if  that  were  possible,  or  dropping  his 
lines  and  jumping  from  the  wagon,  or  jumping  from  the  wagon 
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and  holding  on  to  the  lines,  if  either  were  possible,  he  dropped 
the  lines,  that  they  might  pass  under  the  shaft,  and  stepped 
over  it,  and  attempted  to  take  them  up.  Whether  he  might 
have  stopped  the  horses,  got  off  the  wagon,  and  drove  or  led 
them  under  the  shaft  with  safety;  whether  he  might  have 
jumped  from  the  wagon  and  escaped  injury,  and  whether  or 
not  one  or  the  other  of  the  above  indicated  courses  of  conduct 
was  open  to  him,  and  whether  one  or  the  other  was  the  most 
prudent  for  him  to  adopt  under  all  the  circumstances,  and 
whether  or  not  under  all  of  the  circumstances  he  acted  as  an 
ordinarily  prudent  person,  were  questions  for  the  jury,  under 
proper  instructions  from  the  court.  The  court  could  not  say 
that  one  course  or  the  other  was  the  more  prudent,  nor  that 
the  adoption  of  the  more  hazardous  was,  imder  all  the  cir- 
cumstances, as  a  matter  of  law,  contributory  negligence.  In- 
dicma  Car  Oo.  v.  Parker,  supra  ;  LouiamUe,  etc,,  R.  JR.  Co. 
V.  Orr,  84  Ind.  50;  Pennsylvania  Co,  v.  Long,  94  Ind.  250; 
PUtaburgh,  eto,,  B.  W.  Co.  v.  Wright,  80  Ind.  236 ;  Louisville, 
etc.,  R.  W,  Co.  V.  Richardson,  66  Ind.  43  (32  Am.  R.  94). 

The  adoption  of  the  more  hazardous  course  of  conduct  is 
not  necessarily  negligence.  That  depends  upon  the  knowl- 
edge of  the  actor  and  the  circumstances  under  which  he  is 
called  upon  to  act.  He  might  be  ignorant  of  the  less  haz- 
ardous course,  and  he  might  be  called  upon  to  act  under  such 
circumstances  as  that  he  should  not  be  required  to  exercise 
the  best  judgment  in  choosing  between  different  courses  of 
conduct. 

Mr.  Wliarton  says :  "A  prompt  and  faithful  employee,  sud- 
denly called  upon  by  a  superior  to  do  a  particular  act  requir- 
ing immediate  attention,  can  not  be  supposed  to  remember  at 
the  moment  the  defect  that  would  make  his  doing  the  act 
dangerous ;  and  even  if  he  should  remember  it,  he  may  con- 
clude, from  the  feet  that  he  is  ordered  to  do  the  particular  act, 
that  the  defect,  which  would  have  interfered  with  the  execu- 
tion of  such  an  order,  is  remedied.'*    Whart.  Neg.,  section 
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219,  and  cases  there  cited.  Qreenleaf  v.  lUinoia  Central  R. 
B.  Cb.,  29  Iowa,  14,  47  (4  Am.  R.  181). 

For  the  error  in  giving  the  ninth  instruction  the  judgment 
must  be  reversed.  We  think  it  is  not  necessary  to  consider 
separately  the  other  instructions,  as  what  we  have  said  dis- 
poses of  the  material  questions  made  upon  them. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded with  instructions  to  the  court  below  to  sustain  ap- 
pellant's motion  for  a  new  trial. 

FUed  Jan.  9, 1886. 


No.  12,146. 

The  Indianapolis  and  Cumberland  Gravel  Road  Co.  v. 
The  Spate,  ex  bel.  Flack,  Commissioner,  etc. 

Drainage. — Act  cf  April  Sth^  1881, — CoTisbruetion  of. — Notice. — EaaemenL — 
The  proyiBion  of  the  drainage  act  of  April  8th,  1881,  which  requires 
notice  of  the  petition  to  be  posted  in  three  public  places,  etc.,  provides 
a  means  of  giving  notice  to  all  persons  or  corporations  owning  lands 
described  in  the  petition,  and  such  notice  applies  as  well  to  those  who 
own  easements  in  land  as  to  those  who  own  any  other  interest  or  estate 
therein. 

Same. — NoUoe, — OoBateral  AUaek, — In  an  action  to  foreclose  a  lien  on  the 
defendant's  right  of  way  for  an  assessment  of  benefits  growing  out  of 
the  establishment  of  a  ditch,  it  will  be  presumed,  as  against  a  collateral 
attack,  that  the  defendant's  interest  in  such  right  of  way  was  properly 
described  in  the  petition,  and  that  proper  notice  was  given. 

Same. — Pleading, — D^ence  to  Acticm  to  Foreclose  Lien, — In  an  action  to  fore- 
close such  lien,  an  answer  that  the  ditch,  as  it  is  being  constructed,  does 
not  conform  to  the  plans  and  specifications  filed,  or  to  the  ditch  as  de- 
scribed in  the  report  of  the  commissioners  or  order  of  the  court ;  that 
the  commissioner  does  not  intend  to  build  such  a  ditch  as  that  described 
and  ordered,  and  that  he  has  departed  widely  from  the  specifications  in 
various  particulars ;  that  he  can  not  and  does  not  intend  to  finish  the 
ditch ;  that  he  has  abandoned  the  construction  of  about  five  hundred 
feet  of  the  work  at  one  end  of  the  ditch  as  proposed  and  laid  out,  and 
that  by  reason  thereof  the  water  will  be  poured  into  another  ditch  of 


106     9t 
181    406 


105      37 
138    116 


105 
170 


1U6  37i 
141435 

105  37 

144  S6S 

lOs)  37 

152  95 

152  97 


llfi      37 
163    480 


37 
581 


I 


38  SUPREME  COURT  OF  INDIANA, 

The  Indianapolis,  etc.|  G.  B.  Co.  v.  The  State,  ex  rel  Flack,  Comm'r,  etc. 

inadequate  capacity,  and  will  be  backed  on  and  oyer  the  defendant's 
Foad,  to  its  damage  in  a  mach  larger  sum  than  the  amount  of  its  as- 
sessment, is  bad  on  demurrer. 

Same. — Turnpike  Company, — Sale  of  Property, — Where  a  specific  statutory 
lien  is  acquired  upon  the  whole,  or  any  part  of  the  easement  of  a  turn- 
pike company  in  its  roadway,  such  lien  may  be  enforced  by  a  decree  of 
foreclosure  and  sale. 

CoRFOBATiON. — SoJU  of  Property  on  Jvdidal  Proceaa. — As  a  general  propo- 
sition, it  is  true  that  the  property  of  a  public  corporation,  essential  to 
its  corporate  existence  and  the  execution  of  its  corporate  duty,  can  not 
be  sold  on  execution  or  otherwise  except  as  provided  by  statute,  but  as 
respects  gravel  road  companies,  statutory  authority  to  that  end  is  con- 
ierred. 

From  the  Marion  Circuit  Court. 

W.  F.  Elliott,  for  appellant. 
.  A.  B.  Oole,  for  appellee. 

Mitchell,  J. — This  is  an  appeal  from  a  judgment  and 
decree  of  the  Marion  Circuit  Court.  The  judgment  was  for 
the  amount  of  an  assessment  of  benefits,  growing  out  of  the 
establishment  of  a  ditch.  The  decree  foreclosed  a  lien  on  the 
appellant's  right  of  way  and  ordered  the  sale  of  a  specified 
portion  thereof  to  satisfy  the  judgment. 

The  first  error  assigned  brings  in  question  the  ruling  of 
the  court  in  overruling  the  appellant's  demurrer  to  the  com- 
plaint. 

It  is  argued  that  the  act  concerning  the  drainage  of  lands 
makes  no  provision  for  giving  notice  of  the  petition  and  pro- 
ceedings to  the  owners  of  easements  in  lands,  and  that  as  the 
appellant's  right  of  way  against  which  the  benefits  were  as- 
sessed was  nothing  but  an  easement,  the  assessment  upon 
which  the  suit  was  predicated  was  unauthorized. 

The  statute  under  which  the  assessment  in  question  was 
made,  provides  how  lands  afiected  shall  be  described  in  the 
petition.  It  also  provides  for  the  assessment  of  benefits  and 
injuries  to  easements  held  in  lands  by  railway  or  other  cor- 
porations. It  also  provides  the  manner  of  giving  notice  to 
persons  interested,  by  prescribing  that  notices  shall  be  posted 
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in  the  several  townships  in  which  the  lands  described  in  the 
petition  are  situate. 

We  think  the  provision  which  requires  notice  of  the  pe- 
tition to  be  posted  in  three  public  places  in  each  township  in 
which  the  lands  described  in  the  petition  are  situate,  pro- 
indes  a  means  of  giving  notice  to  all  persons  or  corporations 
owning  lands  thus  described,  and  that  such  notice  applies  as 
well  to  those  who  own  easements  in  land  as  to  those  who 
own  any  other  interest  or  estate  therein. 

The  statute  provides  a  means  of  giving  notice  of  the  pro- 
ceedings to  all  whose  lands  or  easements,  or  other  interest  in 
lands,  which  are  subject  to  assessment,  and  which  are  suffi- 
-eiently  described  in  the  petition  for  the  establishment  of  the 
<litch.  As  the  appellant's  easement  or  right  of  way  was  sub- 
ject to  assessment,  we  must  presume,  as  against  a  collateral 
attack,  that  its  interest  in  its  right  of  way  was  properly  de- 
scribed in  the  petition,  and  as  the  law  provides  for  notice  to 
all  whose  lands  or  interest  therein  are  thus  described,  we 
must  further  presume  that  proper  notice  was  given.  Yourtff 
V.  Wells,  97  Ind.  410;  Jones  v.  Cardwell,  98  Ind.  331 ;  BaJti- 
Tnore,  etc.,  R.  R.  Go.  v.  North,  103  Ind.  486. 

An  answer  filed  by  the  appellant  presents,  as  a  defence  to 
the  collection  of  the  assessments  sued  for,  that  the  ditch,  as 
the  same  is  being  constructed  by  the  commissioner  who  has 
the  work  in  charge,  does  not  conform  to  the  plans  and  speci- 
fications filed,  or  to  the  ditch  as  described  in  the  report  of 
the  commissioners,  or  the  order  of  the  court.  It  is  averred, 
moreover,  that  the  commissioner  does  not  intend  to  build 
such  a  ditch  as  that  described  and  ordered,  and  that  he  has 
departed  widely  from  the  specifications  in  various  particulars ; 
that  the  commissioner  can  not  and  does  not  intend  to  finish 
the  ditch ;  that  he  has  abandoned  the  construction  of  about 
five  hundred  feet  of  the  work  at  one  end  of  the  ditch  as  pro- 
posed and  laid  out,  and  that  by  reason  thereof  the  water  will 
be  poured  into  another  ditch  of  inadequate  capacity,  and  will 
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be  backed  on  and  over  the  defendant's  road;  to  its  damage  in 
a  much  larger  sum  than  the  amount  of  its  assessment. 

The  court  sustained  a  demurrer  to  this  answer,  and  this 
ruling  is  assigned  as  error. 

It  is  true,  as  counsel  for  appellant  forcibly  contends,  that,, 
in  a  statutory  proceeding  affecting  the  property  of  the  citizen,, 
the  statute  must  be  substantially  pursued,  and  that  any  ma- 
terial variance  from  the  course  of  prooedure  therein  pre* 
scribed  vitiates  the  proceedings  when  properly  brought  in. 
question.  MerriU  v.  Village  of  Portchester,  71  N.  Y.  309  (27 
Am.  B.  47) ;  Oomba  v.  Etter,  49  Ind.  535. 

This  doctrine  is  peculiarly  applicable  to  the  proceedings 
prescribed  in  the  location  and  establishment  of  the  ditch  in 
the  first  instance. 

The  irregularities  and  departures  set  up  in  the  answer  do 
not  pertain  to  the  proceedings.  They  are  not  challenged* 
The  omissions  and  departures,  which  are  relied  on  as  a  de- 
fence, relate  to  the  conduct  and  purposes  of  the  commissioner 
who  has  the  construction  of  the  ditch  in  charge.  As  it  seems 
to  us  the  rule  stated  has  no  application  to  the  &cts  relied  on 
as  a  defence.  The  drainage  commissioner,  while  he  is  con- 
structing the  work,  is  under  the  control  and  direction  of  the 
court,  and  it  is  provided  in  the  statute  that  he  must  obey 
such  directions,  subject  to  the  penalty  of  being  dealt  with  as 
for  a  contempt,  or  of  being  removed  by  the  court  and  sub- 
jected  to  damages  on  his  bond.  The  remedy,  therefore,  is  to- 
apply  to  the  court,  and  through  its  order  and  intervention 
secure  the  due  execution  of  the  work.  The  proceeding  estab- 
lishing the  ditch  and  assessing  benefits  having  been  regu- 
larly taken,  payment  of  assessments  may  be  enforced,  and  it 
will  be  no  answer  in  such  a  case  to  assail  either  the  practica- 
bility of  accomplishing  the  work  so  ordered  or  the  conduct 
of  the  commissioner  who  has  its  execution  in  charge.  That 
it  was  practical  must  be  deemed  to  have  been  determined  in 
the  proceeding  for  the  establishment  of  the  ditch,  and  can 
not  be  again  inquired  into.     If  the  commissioner  is  proceed- 
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ing  contrary  to  the  method  prescribed,  or  in  any  other  man- 
ner neglecting  his  duty,  a  direct  application  to  the  court  will 
secure  the  performance  of  its  order.  Anderson  v.  Baker,  98 
Ind.  587 ;  PaUeraon  v.  Baume,  43  Iowa,  477.  We  think  the 
demurrer  to  the  answer  was  properly  sustained. 

The  next  objection  urged  against  the  rulings  of  the  court 
relates  to  the  form  of  the  decree. 

The  court  rendered  judgment  against  the  appellant  for  the 
amount  of  the  assessments,  and  gave  a  decree  foreclosing  the 
lien  on  its  right  of  way.  It  also  ordered  the  sale  of  a  speci- 
fied poilion  of  the  right  of  way  to  satisfy  the  judgment.  The 
sale  was  ordered  without  relief  from  valuation  or  appraise- 
ment laws.  The  defendant  objected  and  excepted  to  the 
decree  and  order  of  sale. 

The  point  made  in  respect  to  the  decree  and  order  is,  that 
it  was  not  competent  for  the  court  to  enforce  a  lien  for  the 
assessment,  and  order  a  sale  of  part  of  appellant's  right  of 
way.  It  is  said  that  the  appellant's  interest  in  its  right  of 
way  is  a  mere  easement,  and  was  not  subject  to  the  enforce- 
ment of  a  lien,  or  to  be  sold  in  the  manner  ordered  by  the 
court. 

As  we  have  already  seen,  the  statute  regulating  the  subject 
of  draining  provides  that  benefits  and  injury  to  easements  in 
lands  held  by  corporations,  which  are  affected  by  the  con- 
struction of  a  ditch,  shall  be  estimated.  It  also  provides 
that  the  tK>mmis8ioners  shall  embrace  a  description  of  all 
lands  against  which  assessments  are  made  in  their  report,  and 
that  the  amounts  shall  become  a  lien  on  the  lands  against 
which  they  are  assessed. 

We  think  from  the  whole  scope  of  the  act,  it  was  the  pur- 
pose of  the  Legislature  to  provide  that  all  interests  in  land — 
no  matter  to  whom  it  belonged — which  might  receive  benefits 
from  drainage,  were  subject  to  assessment  for  such  benefits, 
and  that  the  benefits  so  assessed  should  become  a  lien  on  the 
land  or  interest  against  which  it  was  assessed.  If  in  any 
case  the  right  or  interest  of  any  person  or  corporation  in  any 
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land  which  is  described  in  the  petition  is  such  that  it  is  not 
subject  to  assessment  of  benefits^  and  consequently  not  sub- 
ject to  a  lien  for  benefits  assessed^  this  should  be  made  to  ap- 
pear during  the  progress  of  the  proceeding.  If  the  proceed- 
ing is  allowed  to  go  to  the  extent  of  fixing  an  assessment  on 
a  specified  interest  or  easement  in  land  which  is  subject  to 
assessment  whether  the  interest  or  easement  so  assessed  is 
owned  by  a  natural  or  artificial  person,  the  lien  which  fol- 
lows such  assessment  can  not  be  defeated  by  a  collateral 
attack  on  the  proceeding  which  imposed  it. 

We  have,  therefore,  this  proposition :  The  statute  author- 
izes assessments  of  benefits  to  be  made  against  easements 
held  by  corporations  in  lands,  which  are  properly  described 
in  the  petition  for  the  establishment  of  the  drain,  and  in  the 
report  of  the  commissioners  to  whom  the  petition  is  referred. 
It  also  provides  that  such  assessments  shall  constitute  a  lien 
on  the  land  against  which  it  is  assessed. 

An  assessment  having  been  made  and  confirmed  against  an 
easement  or  right  of  way  of  a  corporation,  we  must  conclude 
that  the  easement,  against  which  the  assessment  was  made, 
was  one  against  which  an  assessment  could  properly  be  made 
and  one  upon  which  a  lien  attached,  as  the  statute  provides 
it  shall,  and  that  all  such  other  steps  may  be  taken  as  are 
provided  for  making  the  lien  effectual. 

The  assessment  sued  for  was,  therefore,  to  be  treated  as 
constituting  a  lien  on  the  appellant's  easement  in  the  land 
over  which  it  had  a  right  of  way,  as  the  same  was  described 
in  the  proceeding  establishing  the  ditch.  This  lien  the  stat- 
ute by  its  terms  authorized  the  commissioners  of  drainage 
to  enforce. 

This  court  held  in  Baltimore,  etc.,  R.  R.  Go,  v.  North, 
supra,  that  lands  devoted  to  a  public  use  by  a  corporation, 
under  the  power  of  eminent  domain,  could  not  be  taken  for 
another  use  without  special  authority  to  that  end.  Accord- 
ingly, it  was  ruled  in  that  case  that  courts  had  no  jurisdiction 
to  order  the  location  of  a  ditch  longitudinally  along  the  right 
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of  way  of  a  railroad.  That  question  is,  however,  not  in- 
volved here.  We  assent  also  to  the  general  proposition,  that 
the  right  of  way  of  a  railroad  or  turnpike  company  is  not 
subject  to  sale  on  judicial  process  unless  made  so  by  statute. 
As  respects  gravel  road  companies,  we  think  statutory  au- 
thority to  that  end  is  conferred. 

Section  3646,  R.  S.  1881,  concerning  gravel  road  compa- 
nies, provides  that,  upon  execution  issued  upon  any  judg- 
ment or  decree  rendered  in  favor  of  any  person  or  persons 
against  a  gravel  road  company,  the  property  shall  be  sold 
without  any  valuation  or  appraisement. 

Whatever  might  be  said  concerning  the  right  to  sell  the 
easement  in  part  or  the  whole  roadway  of  a  turnpike  com- 
pany to  satisfy  an  execution,  we  have  no  doubt  that  where  a 
specific  statutory  lien  is  acquired  upon  the  whole  or  any  part 
of  such  easement,  such  lien  may  be  enforced  by  a  decree  of 
foreclosure  and  sale.  Where  the  statute  fastens  a  specific  lien 
on  property,  and  authorizes  the  enforcement  of  such  lien,  a 
court  must  have  the  power  to  render  a  decree  which  will  be 
effectual  for  its  enforcement.  The  general  proposition  is  true, 
and  well  supported,  that  the  property  of  a  public  corpora- 
tion, essential  to  its  corporate  existence  and  the  execution  of 
its  corporate  duty,  can  not  be  sold  on  execution  or  otherwise 
except  as  provided  by  statute ;  but  the  scope  and  meaning  of 
the  act  under  which  gravel  road  companies  are  organized 
plainly  indicates  that  its  property  in  its  road-bed  is,  to  say  the 
least,  subject  to  sale  in  pursuance  of  a  decree  enforcing  a  stat- 
utory lien  against  it.    Sections  3654, 3658,  3665,  R.  S.  1881. 

These  sections  provide  that  upon  a  sale  of  a  gravel  road 
upon  any  judgment  rendered  against  it,  the  directors  or  other 
ofiicers  shall  have  the  right  to  become  purchasers  the  same 
as  other  persons,  and  that  an  organization  may  be  formed  for 
the  purpose  of  purchasing  and  using  a  part  or  section  of  a 
road  already  built.     Rowe  v.  MajoVy  92  Ind.  206. 

It  thus  results  that  the  decree  enforcing  the  lien  and  order- 
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ing  the  sale  in  the  manner  prescribed  in  the  decree  was  not 
erroneous. 

Judgment  affirmed,  with  costs. 

Elliott,  J.,  did  not  participate  in  the  decision  of  this  case. 

FUed  Jan.  21, 1886. 


No.  12,074. 

Carver  v.  Lewis,  Administrator. 

Decedents'  Estates. — AdminiUrator. — Failure  to  InverUory  and  Aeeouni  for 
Assets. — Final  Settlemenl. — Oonelusiveness  of, — The  assignee  of  the  children 
of  a  decedent  can  not  maintain  an  action  against  the  latter's  ad  minis- 
trator,  who  has  made  a  final  settlement  and  been  discharged,  and  while 
snch  settlement  remains  in  force,  on  the  ground  that,  as  administrator, 
he  failed  to  turn  over  to  himself,  as  guardian  of  such  children,  their 
portion  of  assets  of  the  estate  which  he  failed,  as  administrator,  to  in- 
ventory and  account  for,  because  such  final  settlement  of  the  decedent's 
estate  was  an  adjudication  that  he  had  properly  accounted  for  all  of 
such  assets. 

From  the  Putnam  Circuit  Court. 

H.  H.  Moihias  and  J.  B.  Black,  for  appellant. 
X).  E.  Williamson  and  A.  Daggy,  for  appellee. 

ZoLLARS,  J. — Appellant  instituted  this  action  to  have  a 
claim  allowed  against,  and  collected  from,  the  estate  of  Jacob 
Durham,  deceased,  of  which  estate  appellee  is  administrator. 
He  filed  an  amended  complaint  in  the  circuit  court,  to  which 
a  demurrer  was  sustained.  He  seeks  by  this  appeal  to  have 
that  ruling  reversed. 

The  complaint,  in  the  main,  is  the  same  as  the  complaint  in 
the  case  of  Carver  v.  Leans,  104  Ind.  438.  We  need  not,  there- 
fore, set  it  out  here.  There  is  this  difference;  here  the  ap- 
pellant is  seeking  to  recover,  as  the  assignee  of  two  of  the 
children  of  Benjamin  A.  Durham,  deceased.  The  assignment 
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was  made  to  him  by  said  children  in  1879,  after  they  had  be- 
come of  age.  By  this  assignment,  he  claims  to  have  become 
the  owner  of  the  one-third  of  the  amount  collected  upon 
the  Williams  notes  by  Jacob  Durham  and  his  adminis- 
trator. There  are  these  further  and  different  averments,  that 
during  his  life,  and  while  he  was  administrator  of  the  estate 
of  Benjamin  A.  Durham,  Jacob  Durham  was  the  guardian 
of  the  minor  children  of  said  Benjamin  A.,  and  that  he  did 
not  turn  over  to  himself,  as  such  guardian,  nor  did  he  as  such 
guardian,  receive  any  portion  of  said  notes,  or  the  money  col- 
lected upon  them.  He  died  while  acting  as  such  guardian. 
Whether  or  not  a  final  report  was  made,  or  a  final  settle- 
ment was  had,  of  his  administration  as  such  guardian,  is  not 
shown  by  any  averments  in  the  complaint.  We  are  unable 
to  see  how  these  different  averments  can  make  any  difference 
in  the  results  in  the  two  cases.  The  children  were  not  enti- 
tled to  any  portion  of  the  notes,  nor  the  money  collected  upon 
them,  except  as  they  should  receive  them  or  it,  as  a  part  of 
their  &ther's  estate,  and  through  the  administration  of  that 
estate,  because,  as  the  complaint  shows,  there  was  an  acting  ad- 
ministrator of  the  estate,  a  widow  surviving,  and  debts  against 
the  estate.  In  such  a  case,  neither  the  children  nor  their  guar- 
dian could  prosecute  an  action  against  the  holder  of  the  notes 
or  money.  Walpol^s  Adm^r  v.  Bishop,  31  Ind.  156  ;  Bear  as 
V.  Montgomery,  46  Ind.  544 ;  Ferguson  v.  Barnes,  58  Ind. 
169. 

The  approval  of  the  final  report  of  Jacob  Durham  as  the 
administrator  of  the  estate  of  Benjamin  A.,  and  the  final  set- 
tlement of  the  estate,  was  an  adjudication  as  against  interested 
parties^  that  all  of  the  notes  and  money  belonging  to  that  es- 
tate, in  the  hands  of  the  administrator,  or  over  which  he  had 
any  control,  or  for  which  he  was  in  any  way  liable,  had  been 
turned  over  to  himself  as  such  administrator,  and  by  him 
properly  disposed  of  and  accounted  for.  If  Jacob  Durham, 
in  his  individual  capacity,  in  fact  held  notes  and  money  of 
the  estate  which  he  did  not  turn  over  and  account  for  as  ad- 
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ministntor,  the  wrong  was  in  the  administration  of  that  es- 
tate,  the  final  settlement  thereof^  and  the  discharge  of  the  ad- 
ministrator. So  long  as  that  final  settlement  Btands^  neither 
the  children,  their  guardian  nor  assignee  could,  or  can,  recover 
from  Jacob  Durham,  or  the  administrator  of  his  estate,  on 
the  ground  that  he  held  notes  and  money  that  he  did  not,  but 
should  have  turned  into  the  estate.  The  children,  for  cause 
shown,  might  have  had  the  final  settlement  set  aside,  and  the 
estate  re-opened  at  any  time  within  three  years  after  becom- 
ing of  age.  2  R.  8.  1876,  p.  537,  section  116;  R.  S.  1881, 
section  2403.  This  they  have  not  done,  nor  attempted  to  do. 
This  action  is  not  for  that  purpose,  but  to  recover  notwith- 
standing such  final  settlement. 

For  the  reasons  here  given,  and  the  reasons  stated  more  at 
length  in  the  case  of  Carver  v.  Lewis,  supra,  appellant  can 
not  recover  in  this  action.  The  ruling  of  the  court  below 
was  correct. 

Judgment  affirmed,  at  costs  of  appellant. 

Filed  Oct.  13, 1885,  petition  for  a  rehearing  overruled  Jan.  6, 1886. 


No.  12,241. 
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148  flu  CoNTBAcr. — Merger  of  Verbal  Agreements  in  WriUen  OoniraeL — Vendor  and 
Puixhaaer. —  WarrarUy  (^  Machinery, — Where  thie  agent  of  a  vendor  ver- 
bally warrants  machinery  as  a  part  of  the  preliminary  negotiations  for 
its  sale,  and  a  written  contract  of  sale  between  the  parties  is  sabsequently 
executed,  all  previous  verbal  negotiations  and  agreements  are  merged. 
Same. — Notice  cf  Breach  of  Warranty. — Contintud  Poefseeeum. — ^Where  it  is 
provided  in  such  contract  that  written  notice  of  any  breach,  within  "  ten 
days  of  first  use,''  of  warranty  shall  be  given  by  the  vendee  to  the  vendor, 
and  that  continued  possession  or  use  of  the  machine  after  the  expiration 
of  the  ten  days  shall  be  conclusive  evidence  that  the  warranty  is  ful- 
filled to  the  satisfaction  of  the  vendee,  the  failure  of  the  vendee  to  give 
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the  notice  or  to  deliver  possession  will  defeat  a  defence  to  the  recoverj 
of  purchase-money  founded  on  a  breach  of  warranty. 
Chattel  MoBrcQAaiL-rForeclosure, — Equitable  Juriadidion, — Tried  by  CourL 
— ^A  suit  to  foreclose  a  chattel  mortgage  was  of  exclusive  equitable  ju- 
risdiction prior  to  June  18th,  1852,  and  under  section  409,  B.  S.  1881^ 
the  issues  of  law  and  fact  in  such  case  must  be  tried  by  the  court 

From  the  Sullivan  Circuit  Court. 

«/"•  H.  Blake  and  J.  W,  SheUon,  for  appellant. 

G.  W,  Kleiser,  J.  H,  Kleiser,  J.  T.  Hays  and  -H".  J.  Hays, 

for  appellee* 

• 

HowK,  J. — ^The  appellee^  Russell  &  Co.,  a  corporation  of 
that  name,  commenced  this  suit  against  appellant  Brown,  in 
the  Vigo  Superior  Court.  The  object  of  the  suit  was  to  fore- 
close a  certain  chattel  mortgage,  executed  to  appellee  by  the 
appellant  to  secure  the  payment  of  certain  promissory  notes 
also  executed  by  him  to  appellee,  and  to  collect  the  debt  evi- 
denced by  such  notes.  Ailer  the  cause  was  at  issue,  on  ap- 
pellee's application,  the  venue  thereof  was  changed  to  the 
Sullivan  Circuit  Court.  There  the  cause  was  heard  by  the 
court,  and,  at  appellant's  request,  the  court  made  a  special 
finding  of  the  facts  and  thereon  stated  its  conclusions  of  law 
in  favor  of  appellee.  Over  appellant's  exceptions  to  its  con- 
clusions of  law,  the  court  rendered  its  final  decree  herein,  in 
accordance  therewith,  against  him  and  in  favor  of  appellee. 

In  this  court  appellant  Brown  has  assigned  several  errors, 
but  of  these  only  one  is  properly  saved  in,  or  presented  by, 
the  record  of  this  cause,  namely :  Error  of  the  court  in  its 
conclusions  of  law  upon  the  facts  specially  found. 

The  fiwts  found  by  the  court  were,  in  substance,  as  follows  r 

1.  In  1882,  during  the  months  of  June,  July,  August  and 
September,  one  J.  F.  McCandless  was  the  duly  appointed 
agent  of  appellee  to  sell  its  machinery,  including  steam  en- 
gines and  separators,  in  Vigo  county,  Indiana. 

2.  One Myers  was  agent  for  appellee  in  and  for  the 

State  of  Indiana,  and  had  supervision  of  local  agents,  and 
assisted  them  in  the  sale  of  appellee's  machinery. 
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3.  In  June^  1882,  McGandless  and  Myers  negotiated  with 
appellant  for  the  sale  to  him  of  a  steam  engine  and  separator, 
and  he  agreed  to  pay  therefor  the  sum  of  $1,625,  to  be  paid 
as  follows:  $545  October  1st,  1882,  $545  October  1st,  1883, 
and  $535  October  1st,  1884. 

4.  In  sach  negotiations,  the  agents  aforesaid  verbally  war- 
ranted sach  machinery  to  be  well  made  and  of  good  material, 
and,  with  proper  management,  capable  of  doing  as  good  work 
as  similar  articles  of  other  manufacturers. 

5.  Afterwards,  on  June  5th,  1&82,  appellant  signed  a  writ- 
ten and  printed  order  to  appellee  for  such  machinery  to  be 
shipped  to  McGandless,  in  which  appellant  agreed  to  receive 
such  machinery,  subject  to  the  following  conditions :  "  The 
above  articles  are  warranted  to  be  of  good  material,  well 
made,  and,  with  proper  management,  capable  of  doing  as  good 
work  as  similar  articles  of  other  manufacturers.''  Such  writ- 
ten order  contained  further  stipulations,  to  wit :  ^^  If  said  ma- 
chinery, or  any  part  thereof,  shall  fail  to  fill  this  warranty 
within  ten  days  of  first  use,  written  notice  shall  be  given 
Kussell  &  Co.,  Massillon,  Ohio,  and  to  the  party  through 
whom  the  machinery  was  purchased,  stating  wherein  it  fails 
to  fill  the  warranty,  and  time,  opportunity  and  friendly  as- 
sistance given  to  reach  the  machine  and  remedy  any  defects." 
It  is  further  provided  in  said  order  as  follows :  "  If  the  de- 
fective machinery  can  not  then  be  made  to  fill  the  warranty, 
it  shall  be  returned  to  the  place  where  received,  and  another 
furnished  on  the  same  terms  of  warranty,  or  money  and  notes 
returned  to  the  amount  represented  by  the  defective  ma- 
chinery, and  no  further  claim  be  made  on  Bussell  &  Co.'' 
Such  order  contained  the  further  stipulation,  to  wit :  "  Con- 
tinued possession  or  use  of  the  machine,  after  the  expiration 
of  the  time  named  above,  shall  be  conclusive  evidence  that 
the  warranty  is  ftilfiUed  to  the  satisfaction  of  the  purchasers, 
who  agree  to  thereafter  make  no  other  claim  on  Russell  &  Co., 
under  the  warranty.     All  warranties  to  be  invalid  and  void 
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in  case  the  machine  is  not  settled  for  when  delivered^  or  if 
the  warranty  is  changed  by  erasure,  addition  or  waiver.'' 

Such  was  the  substance  of  the  conditions  in  said  order. 
Preceding  the  date  and  at  the  top  of  such  order,  is  printed 
the  following :  ''  This  order  taken  subject  to  the  acceptance 
of  Bussell  &  Co.  Purchasers  will  note,  that  no  promises 
made  by  any  person,  whether  agent,  employee  or  attorney, 
will  be  considered  binding  unless  made  in  writing  and  rat- 
ified by  home  or  branch  office/'  Appellant  Brown  signed 
such  order  without  reading  the  same,  or  having  it  read  over 
to  him,  but  was  informed  that  the  warranty  of  the  machinery 
would  be  the  same  as  that  which  had  been  stated  in  the  verbal 
negotiations. 

6.  The  order  was  handed  to  Myers,  the  general  agent  for 
the  State,  and  was  by  him  forwarded  to  the  branch  office 
of  Bussell  &  Co.,  at  Indianapolis,  and  by  it  accepted  and 
acted  upon. 

7.  Pursuant  to  such  order,  the  machine  in  complaint  men- 
tioned was  delivered  to  appellant  Brown  at  the  public  square 
in  the  city  of  Terre  Haute,  on  the  8th  day  of  July,  1882,  and 
appellant.executed  to  Bussell  <&  Co.  his  four  promissory  notes, 
one  for  $250,  due  September  1st,  1882,  one  for  $325,  due  Oc- 
tober 1st,  1882,  one  for  $545,  due  October  1st,  1883,  and  one 
for  $535,  due  October  1st,  1884,  all  drawing  eight  per  cent, 
interest,  payable'  annually  until  paid,  without  relief,  and  at- 
torneys' fees,  and  to  secure  such  notes  appellant  executed  a 
chattel  mortgage  on  said  machinery.  Such  mortgage  was 
duly  recorded,  and  the  cousideration  for  the  notes  and  mort- 
gage was  the  sale  of  such  machinery  to  appellant. 

8.  Such  machinery  was  tested  by  appellant  on  the  9th  day 
of  July,  1882,  and  failed  to  do  good  work.  He  verbally  no- 
tified appellee's  agent  on  the  same  day,  and  Myers  attempted 
to  make  the  machinery  do  good  work,  but  did  not  succeed. 

9.  Appellant  attempted  further  to  make  the  machinery  do 
good  work,  until  July  14th,  1882,  at  which  time  he  notified 

Vol.  105.. 
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McCandlesSy  and  then  offered  to  return  the  machinery  to  him 
in  the  city  of  Terre  Haute^  and  was  informed  by  McCandle8& 
that  he  could  not  receive  it^  because  he  had  no  room  for 
it,  and  he  requested  appellant  to  keep  it  until  he  could  see 
further  about  it. 

10.  Appellant  did  retain  the  machine  and  attempted  to  use 
it,  until  in  September,  1882,  since  which  time  it  has  been  in 
his  possession,  but  has  not  been  used,  nor  has  there  been  any 
attempt  to  use  it. 

11.  Such  machinery  is  not  well  made  nor  of  good  mate- 
rial, nor  is  it  under  proper  management  capable  of  doing  b& 
good  work  as  similar  articles  of  other  manu&cturers. 

12.  As  a  thresher  and  separator,  such  machine  has  no  value^ 
but,  as  property,  it  has  a  market  value,  the  amount  of  which 
the  court  is  unable  to  determine  from  the  evidence. 

13.  Appellant  purchased  such  machinery  for  a  thresher  and 
separator,  as  appellee  knew  at  the  time  of  the  sale. 

14.  Appellant  has  not,  in  point  of  feet,  converted  any  por- 
tion of  such  machinery  to  any  other  use  or  purpose,  and  doe» 
not  retain  the  same,  nor  any  portion  thereof,  with  any  such 
intention. 

16.  Such  machinery  was  properly  managed  in  attempting 
to  use  it. 

16.  Such  machinery  was  not  well  made,  in  this :  The  en- 
gine was  not  in  line,  and  was  so  constructed  that  it  would 
not  generate  steam  enough  to  afford  proper  power.  The  sep- 
arator would  not  take  the  wheat  from  the  straw,  and  would 
choke  up  and  stop  when  heavily  fed,  and,  when  fed  other- 
wise, would  break  and  crack  the  wheat,  and,  with  proper 
management,  would  not  thresh  more  than  two  hundred  and 
fifty  or  three  hundred  bushels  of  wheat  per  day,  and  the  ex- 
penses exceeded  the  earnings. 

17.  Similar  articles  of  other  manufecturers,  with  proper 
management,  would  thresh  of  wheat  from  one  thousand  to 
one  thousand  two  hundred  bushels  per  day. 

18.  Agents  McCandless  and  Myers  were  instructed  by  ap- 
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pellee  to  make  no  verbal  warranties,  but  appellant  had  in 
&et  no  knowledge  of  such  instructions, 

19.  The  verbal  warranty  was  made  by  McCandless  and 
Myers,  and  is,  in  substance,  the  same  as  that  named  in  the 
written  and  printed  order,  upon  which  appellee  delivered  to 
appellant  the  machinery  mentioned  in  the  complaint. 

20.  Appellee  received,  accepted  and  retained  the  notes  and 
mortgage  given  by  appellant  and  sued  on,  without  any  knowl- 
edge of  the  fact  that  such  agents  had  made  a  verbal  war- 
ranty to  appellant.  At  no  time  did  appellee  make  out  and 
sign  a  duplicate  order,  as  was  its  custom,  and  deliver  the 
same  to  appellant,  neither  did  its  agents  do  so  for  it,  nor  any 
other  writing  containing  such  warranty. 

21.  Appellee  is  a  corporation,  duly  organized  under  the 
laws  of  the  State  of  Ohio. 

22.  The  notes  sued  on,  due  at  commencement  of  the  suit, 
amount  to  $633.10. 

23.  One  hundred  dollars  is  a  reasonable  attorney's  fee  for 
collecting  the  amount  of  such  notes  and  foreclosing  a  chattel 
mortgage  to  secure  the  same. 

Upon  the  foregoing  facts,  the  court  stated,  as  its  conclu- 
sion of  law,  that  appellee  was  entitled  to  judgment  for  the 
amount  found  due  on  the  notes,  and  to  a  decree  for  the  fore- 
closure of  the  mortgage  in  suit  and  for  the  sale  of  the  mort- 
gaged chattels,  etc. 

In  their  brief  of  this  cause,  appellant's  learned  counsel,  in 
speaking  of  the  court's  conclusion  of  law,  say :  "  This,  it 
seems  to  us,  is  as  clear  a  case  of  non  aequUur  as  could  well  be 
imagined."  They  then  proceed  to  show,  from  the  court's 
finding  of  &cts,  that  appellant  purchased  of  Bussell  &  Co. 
the  machinery  which  constituted  the  sole  consideration  of 
the  notes  and  mortgage  sued  upon  herein  under  the  warranty, 
verbal  and  written,  of  Russell  &  Co.,  that  such  machinery 
was  "  of  good  material,  well  made,  and,  with  proper  man- 
agement, capable  of  doing  as  good  work  as  similar  articles 
of  other  manufacturers."     They  further  show  from  the  &cts 
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found  by  the  court,  that  the  warranty  of  Bussell  &  Co.,  of 
the  machinery  purchased  by  appellant,  from  the  date  of  its 
delivery  to  him  down  to  the  final  hearing  of  this  cause,  had 
been  and  was  broken  in  every  material  particular;  that  such 
machinery  was  not  of  good  material,  was  not  well  made,  and, 
with  proper  management,  was  not  capable  of  doing  as  good 
work  as  similar  articles  of  other  manufacturers.  Finally, 
counsel  show  from  the  findings  of  the  court,  that  the  ma- 
chinery was  of  no  value  whatever  as  a  '*  thresher  and  sep- 
arator/' for  which  purpose  it  was  sold  and  warranted  by 
Bussell  &  Co.,  and  with  its  knowledge  was  purchased  by 
appellant. 

Upon  the  foregoing  facts,  it  is  vigorously  insisted  by  ap- 
pellant's counsel,  that  by  reason  of  the  breaches  of  the  war- 
ranty of  Bussell  &  Co.,  there  was  such  an  absolute  and  total 
&ilure  of  the  only  consideration  for  the  notes  and  mortgage 
in  suit  that  the  court  ought  to  have  found  thereon  for  the 
appellant,  as  its  conclusions  of  law.  There  would  be  some 
foundation  for  this  claim  of  appellant's  counsel  if  the  court 
had  found  as  a  fact  that  the  warranty  of  Bussell  &  Co.,  upon 
which  appellant  predicated  his  defence  herein,  was  absolute, 
unconditional  and  unlimited  in  its  terms.  Of  course,  it  was 
competent  for  the  parties  to  contract  with  each  other  in  rela- 
tion to  the  extent,  terms  and  conditions  of  the  warranty,  and 
to  impose  such  limitations  and  restrictions  thereon  as  they 
might  mutually  agree  upon.  It  is  claimed  by  appellant,  and 
the  court  found,  that  Bussell  &  Co.  made  first  a  verbal  war- 
ranty and  afterwards  a  written  warranty  of  the  machinery 
Bold  to  and  purchased  by  appellant.  There  were  two  find- 
ings of  the  court  in  relation  to  the  verbal  warranty,  and  it 
is  upon  this  verbal  warranty  that  appellant's  counsel  chiefly, 
if  not  wholly,  rely  for  the  reversal  of  the  judgment.  The 
court  found  first,  that  appellee's  agents,  McCandless  and 
Myers,  in  their  negotiations  with  appellant  for  the  sale  to 
him  of  the  machinery,  verbally  warranted  such  machinery  to 
be  well  made  and  of  good  material,  and,  with  proper  man- 
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agement^  capable  of  doing  as  good  work  as  similar  articles 
of  other  manufacturers.  Afterwards  the  court  seems  to  have 
concluded  that  its  findings  in  regard  to  the  verbal  warranty, 
was  not  sufficiently  full  or  explicit^  and  made  the  further 
finding  that  the  verbal  warranty  was  made  by  McCandless 
and  MyerSy  and  was^  in  substance,  the  same  as  that  named  in 
the  written  and  printed  order,  upon  which  appellee  delivered 
to  appellant  the  machinery  mentioned  in  the  complaint. 

Appellant's  counsel  claim,  in  argument,  that  in  consider- 
ing this  case,  with  reference  to  the  verbal  warranty,  we  ought 
to  disregard  this  further  finding  of  the  court,  but  this  we 
could  not  do.  There  is  no  conflict  between  the  two  findings 
of  the  court  in  relation  to  the  verbal  warranty,  and  the  sec- 
ond might  properly  be  regarded  as  the  supplement  merely  of 
the  first  finding.  If  we  had  found  it  necessary  to  consider 
the  verbal  warranty,  in  the  decision  of  this  case,  we  would 
hold  that  the  two  findings  of  the  court  ought  to  be  construed 
together,  and,  thus  construed,  it  would  appear  that  the  verbal 
warranty  was  subject  to  the  same  conditions,  limitations  and 
restrictions  as  the  written  warranty.  But  it  appears,  from 
the  findings  of  the  court,  that  the  verbal  warranty  was  a  part 
of  the  preliminary  negotiations  between  appellee's  agents  and 
appellant  for  the  sale  to  and  purchase  by  him  of  the  ma- 
chinery mentioned  in  the  complaint.  These  negotiations 
were  afterwards  consummated  by  appellant's  execution  of 
the  written  and  printed  order,  mentioned  in  the  court's  spe- 
cial finding  of  facts,  and  the  appellee's  acceptance  of  and 
action  upon  such  order.  Thereafter,  such  written  and  printed 
order  became  the  mutual,  valid  and  binding  contract  of  both 
appellee  and  appellant,  in  relation  to  the  machinery  men- 
tioned therein.  This  is  settled  by  our  decisions.  Fairbanks 
V.  Meyers,  98  Ind.  92 ;  Herrman  v.  Babcock,  103  Ind.  461 ; 
Chicago,  etc.,  B.  W.  Go.  v.  Derhes,  103  Ind.  520.  When  this 
written  and  printed  contract  was  thus  executed,  all  verbal 
negotiations  or  agreements,  by  or  between  the  parties,  which 
preceded  or  accompanied  its  execution,  were  merged  therein. 
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and  such  contract  became  and  was  the  exclusive  evidence  of 
the  only  covenants  and  agreements^  in  relation  to  the  ma- 
chinery described  theirein,  by  which  the  parties  ultimately 
bound  themselves.     Ice  v.  Ball,  102  Ind.  42. 

In  such  written  and  printed  contract,  the  appellee's  war- 
ranty of  the  machinery  was  expressly  limited  to  the  period 
of  "  ten  days  of  first  use/'  and  it  was  expressly  stipulated 
that  if  the  machinery,  or  any  part  thereof,  should  fail  to  fill 
the  warranty  within  that  period  of  time,  written  notice  of 
such  failure  should  be  given  the  appellee,  at  Massillon,  Ohio, 
and  to  the  agent  through  whom  the  machinery  was  purchased. 
The  court  found  that  the  machinery  failed  to  fill  the  war- 
ranty, on  the  first  day  of  its  use,  but  did  not  find  that  writ- 
ten notice  of  such  failure  had  ever  been  given  the  appellee 
or  to  its  agent.  It  was  further  stipulated  in  such  contract, 
that  continued  possession  or  use  of  the  machine,  afler  the 
expiration  of  the  ten  days,  should  be  conclusive  evidence 
that  the  warranty  was  fulfilled  to  the  satisfaction  of  the  ap- 
pellant. The  court  found  the  facts  to  be,  that  appellant  had 
continued  in  the  use  of  the  machine  for  a  period  of  two 
months,  and  had  continued  in  the  possession  of  the  machine 
down  to  the  date  of  the  final  hearing  of  this  cause.  Of  course, 
upon  such  facts  as  these,  the  trial  court  was  compelled  to  find, 
as  its  conclusion  of  law,  that  appellee  must  recover  the 
amount  due  on  his  notes  and  mortgage.  The  fact  found  by 
the  court,  that  appellant  executed  such  contract  without  read- 
ing it  or  having  it  read  to  him,  only  shows  inexcusable  neg- 
ligence on  his  part,  and  does  not  aid  his  defence. 

We  are  clearly  of  the  opinion  that,  upon  the  facts  specially 
found,  the  court  did  not  err  in  its  conclusions  of  law. 

Appellant's  counsel  also  insist  that  the  trial  court  erred  in 
refusing  to  submit  the  issues  in  this  cause  to  a  jury.  We  do 
not  think  this  alleged  error  is  properly  before  us,  as  neither 
appellant's  motion  for  a  trial  by  jury,  nor  the  ruling  of  the 
court  thereon,  were  made  parts  of  the  record  either  by  bill  of 
exceptions  or  by  an  order  of  court.     But  if  the  question  was 
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properly  presented  here^  we  would  hold  that  there  was  no 
«rror  in  the  court's  refusal  of  a  jury  trial.  The  case  is  one 
that,  prior  to  the  18th  day  of  June,  1852^  was  of  exclusive 
equitable  jurisdiction^  and^  under  section  409^  B.  S.  1^81^  the 
issues  of  law  and  issues  of  fact  in  such  a  case  must  be  tried 
by  the  court.  Oarmiohad  v.  AdamSy  91  Ind»  526 ;  Lake  Erie, 
«to.,  B.  W.  Cb.  V.  Oriffin,  92  Ind.  487 ;  Israel  v.  Jackwm,  93 
Ind.  643;  Lake  v.  Lake,  99  Ind.  339. 

We  have  found  no  error  in  the  record  of  this.' cause. 

The  judgment  is  affirmed,  with  costs. 

Filed  Jan.  23, 1SS6. 


No.  12,344. 

Welty  V.  The  Indianapolis  and  Vincennbs  Bailboad 

Company. 

Sailboad. — SkOfUory  Action, — Oontribuiory  NegHgtfnet, — Gontribatory  neg- 
ligence is  not  a  defence  to  an  action  based  upon  the  statute  imposing 
upon  railroad  companies  the  duty  of  fencing  their  tracks. 

^AXE^-^OaJtUe-Qwiards, — The  failure  to  construct  cattle-guards,  where  it  is 
the  duty  of  the  railroad  company  to  construct  them,  is  regarded  as  a 

failure  to  fence. 

■ 

Same. — AhandofnmaU  of  Animal  hy  Owner. — An  owner  who  abandons  his 
animal  can  not  recover,  although  it  enters  upon  the  track  of  a  railroad, 
and  is  killed,  at  a  place  where  the  company  has  failed  to  perform  its 
statutory  duty  by  fencing  its  track. 

Same. — Where  the  borrower  of  a  horse,  while  intoxicated,  rides  the  ani- 
mal along  a  highway  to  a  railroad  crossing,  and,  there  being  no  fence  or 
cattle-guard  as  required  by  statute,  the  horse  turns  and  proceeds  upon 
the  track  until  killed  by  an  approaching  train,  the  railroad  company  is 
not  liable  to  the  owner  in  an  action  based  upon  the  statute  requiring 
such  companies  to  keep  their  tracks  securely  fenced. 

Dbokkenvsbs.  —  Not  Available  to  Avert  Consequence  of  AeL  —  Voluntary 
drunkenness  is  not  available  to  avert  the  usual  and  natural  consequence 
flowing  from  a  man's  act,  and  a  drunken  man  will  be  held  to  the  same 
measure  of  responsibility  as  a  sober  one,  and  his  actions  judged  by  the 
same  standard,  except  in  case  of  contracts. 
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From  the  Morgan  Circuit  Court. 

W.  R.  Harrison  and  W.  E.  McOord,  for  appellant. 
S.  0.  Pickens,  for  appellee. 

Elliott^  J. — The  appellant  was  the  owner  of  a  mare  of 
the  value  of  $150  on  the  30th  day  of  September^  1882^  and 
on  that  day  lent  her  to  Thomas  King  to  ride  to  Martinsville. 
King  became  intoxicated  while  at  that  place^  and  was  in  that 
condition  upon  his  way  from  that  town  to  the  appellant's 
house.  The  mare^  with  King  as  her  rider^  travelled  along  the 
public  highway  leading  to  the  house  of  the  appellant,  but 
when  she  came  to  the  place  where  the  highway  crossed  the 
track  of  the  appellee's  railroad,  left  the  highway  and  trav- 
elled along  the  railroad  for  about  eight  hundred  feet.  An  ap- 
proaching train  frightened  her,  causing  her  to  run  into  a 
trestle  work  where  the  train  ran  upon  her  and  killed  her» 
There  were  no  fences  or  cattle-guards  at  the  highway  crossing, 
and  nothing  to  prevent  the  mare  from  entering  upon  the 
railroad  track.  Upon  a  special  verdict,  setting  forth  these 
facts,  the  trial  court  gave  judgment  in  favor  of  the  appellee. 

The  appellant  founds  his  cause  of  action  entirely  upon  the 
statute  requiring  railroad  companies  to  securely  fence  their 
tracks,  and  unless  the  facts  stated  in  the  special  verdict  make 
a  case  within  the  statute,  he  can  not  recover,  for  a  plaintiff 
must  recover'  upon  the  theory  on  which  his  complaint  is 
framed  or  not  at  all.  Leeds  v.  City  of  Richmond^  102  Ind. 
372 ;  Giy  of  LoganspoH  v.  Uhl,  99  Ind.  531  (50  Am.  R.  109) ; 
Sims  V.  Smith,  99  Ind.  469,  see  p.  477  (50  Am.  R.  99) ;  West- 
em  Union  TeL  Co.  v.  Reed,  96  Ind.  195;  Western  Union  Tel, 
Co.  V.  Yowag,  93  Ind.  118;  Mescall  v.  Tidly,  91  Ind.  96,  and 
cases  cited. 

Contributory  negligence  is  not  a  defence  to  an  action  based 
upon  the  statute  imposing  on  railroad  companies  the  duty  of 
fencing  their  tracks.  The  disregard  of  this  duty  is  not  sim- 
ply negligence  on  the  part  of  a  railroad  company,  but  it  is  a 
tort,  for  it  involves  the  direct  violation  of  a  positive  and  ex- 
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plicit  law.  So  the  statute  treats  the  disregard  of  daty^  and 
so  our  decisions  have  uniformly  declared.  J^eraonville,  etc., 
R.  R,  Oo,  V.  jBo««,  37  Ind.  545,  see  p.  549 ;  Louisville,  etc., 
R.  W.  Oo.  V.  Gahill,  63  Ind.  340 ;  Loui»mlle,  etc.,  R.  R.  Oo. 
V.  Whitesell,  68  Ind.  297.  A  very  forcible  assertion  of 
this  doctrine  is  contained  in  the  opinion  of  Judge  Gooley, 
in  Flint,  etc.,  R.  W.  Oo.  v.  lull,  28  Mich.  510.  This  rule,  of 
course,  only  applies  to  cases  where  the  railroad  company  is 
bound  to  fence,  for,  if  the  animals  killed  entered  upon  the 
track  at  a  place  where  the  railroad  company  was  not  bound 
to  fence,  then  the  contributory  negligence  of  the  owner  will 
prevent  a  recovery.  Oindnnati,  etc.,  R.  W.  Oo.  v.  Hiltzhauer, 
99  Ind.  486.  The  rule  declared  in  the  case  last  cited,  that 
if  stock  are' killed  at  a  point  where  the  railroad  company  was 
not  bound  to  fence  a  recovery  will  be  defeated  by  contributory 
negligence,  does  not  apply  here,  for  the  place  where  the  mare 
entered  upon  the  track  was  one  which  the  appellee  was  bound 
to  protect  by  cattle-guards,  and  the  failure  to  construct  suit- 
able guards  where  it  is  the  duty  of  the  railroad  company  to 
constract  them,  is  regarded  as  a  failure  to  fence.  Fort  Wayne, 
etc.,  R.  R.  06.  V.  Herhold,  99  Ind.  91.  What  we  have  said 
shows  that  the  element  of  contributory  negligence  exerts  no 
influence  upon  the  decision  of  this  case,  and  that  our  judg- 
ment must  be  given  irrespective  of  that  element. 

An  owner  who  abandons  his  animal  can  not  recover,  al- 
though it  entered  upon  the  track  of  a  railroad,  and  was  killed^ 
at  a  place  where  the  company  failed  to  perform  its  statutory 
duty  by  fencing  its  track.  Knight  v.  Toledo,  etc.,  R.  W.  Oo., 
24  Ind.  402 ;  Jeffer8onville,etc.,  R.  R.  Oo.  v.  Dunlap,  29  Ind. 
426 ;  Oorwin  v.  New  York,  etc.,  R.  R.  Oo.,  13  N.  Y.  42,  see 
opinion,  Denio,  J.,  p.  54. 

Sound  principle  supports  this  rule.  If  an  owner  were  per- 
mitted to  voluntarily  put  his  domestic  animals  in  a  situation 
where  it  was  almost  certain  that  they  would  be  killed  by 
passing  trains, and  yet,  in  the 'event  tliat  they  were  killed,  re- 
cover from  the  railroad  company,  it  would  open  the  way  to 
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great  frauds,  since  it  would  enable  the  owner  to  recover  for 
property  voluntarily  exposed  to  destruction ;  but  this  would 
not  be  the  only  evil  result,  for  a  further  evil  consequence 
would  be  that  the  temptation  to  get  rid  of  animals  not  needed 
or  not  useful  at  the  expense  of  the  railroad  company  would 
endanger  the  safety  of  those  who  travel  upon  our  railroads. 
Public  policy  requires  that  a  man  who  Voluntarily  puts  his 
property  in  a  place  where  it  is  certain  that  it  will  be  destroyed 
shall  not  receive  assistance  from  the  courts.  A  man  who  will- 
ingly abandons  his  property  to  destruction,  or  purposely  ex- 
poses it  to  a  known  danger,  has  no  right,  either  in  law  or 
morals,  to  invoke  the  assistance  of  the  courts  of  justice  to 
secure  pay  for  it.  But,  in  order  to  deprive  the  owner  of  his 
rights  under  the  statute,  there  must  be  something  more  than 
mere  contributory  negligence;  there  must  be  a  voluntary 
abandonment  of  his  property  or  an  intentional  exposure  of 
it  to  danger.  This  intention,  to  be  sure,  need  not  be  ex- 
pressed in  direct  words  or  acts ;  it  may  be  inferred  from  cir- 
cumstances, but  it  must  nevertheless  exist.  When  it  does  ap- 
pear that  it  exists,  then,  under  the  maxim  volenti  non  Jit  an- 
juriay  there  can  be  no  recovery.  If  a  man  consents  to  the 
destruction  of  his  property  he  can  not  recover  its  value. 

If  an  owner  rides  his  horse  upon  a  railroad  track,  he  must, 
under  the  reasoning  of  the  cases  to  which  we  have  referred, 
be  deemed  to  have  voluntarily  exposed  it  to  destruction. 
Such  an  act  implies  an  assent  to  its  destruction  and  indicates 
an  abandonment  of  it.  The  omission  of  the  railroad  com- 
pany to  do  what  the  law  enjoins  does  not  authorize  an  owner 
of  property  to  place  it  on  the  track,  for  the  Legislature  can 
not  be  presumed  to  have  intended  that  one  who  abandons  his 
property  shall  nevertheless  recover  its  value.  To  us  it  seems 
clear,  that  if  the  appellant  had  ridden  the  mare  upon  the  de- 
fendant's track,  he  would  not  have  the  slightest  grounds  upon 
which  to  base  his  claim  for  the  value  of  his  property.  Such 
an  act  is  something  more  than  mere  negligence;  it  is  a  wilful 
trespass  upon  the  property  of  another,  exposing  the  trespasser 
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to  imminent  danger.  He  who  voluntarily  puts  his  property 
in  such  a  dangerous  position  assents  to  its  destruction,  for  the 
maxim  is,  that  a  man  is  presumed  to  intend  the  natural  con- 
sequences of  his  act.  The  act  of  riding  upon  a  railroad  track 
is  not  defensible  upon  any  ground  save  that  of  necessity,  and 
he  who  does  such  a  wrongful  act  without  the  warrant  of  ne- 
cessity must  abide  the  consequences.  The  case  we  have  stated 
furnishes  far  stronger  evidence  of  an  abandonment  of  property 
than  that  of  Knight  v.  Toledo,  etc.,  R,  W.  Co.,  supra,  and  yet 
it  was  there  said :  '^  Under  such  circumstances,  we  do  not 
think  the  party  injured  can  be  heard  to  complain  in  a  court 
of  justice;  it  would  be  a  violation  of  one  of  the  maxims  of 
the  law.'' 

In  JefferbonvUle,  etc.,  R.  R.  Cb.  v.  Durdap,  supra,  it  was 
said  :  "So,  very  clearly, if  the  owner  drives  his  animal  upon 
the  track,  that  it  may  be  killed,  or  allows  it  to  wander  under 
such  circumstances  as  justify  the  conclusion  that  he  desires 
that  result,  it  can  not  be  supposed  that  the  Legislature  in- 
tended that  the  railroad  company  should  be  liable,  on  account 
of  its  failure  to  fence.'' 

We  assume  on  the  strength  of  these  authorities,  and  the 
principles  which  we  have  stated,  that,  if  the  appellant  had 
himself  ridden  the  mare  upon  the  track,  he  could  not  recover. 

The  borrower  of  the  mare  stood  to  the  railroad  company 
as  the  owner,  for  the  latter  had  placed  it  in  the  borrower's 
possession  and  control.  We  suppose  it  to  be  too  clear  for 
debate^  that  if  the  borrower  had,  while  sober,  purposely  and 
deliberately  ridden  the  mare  upon  the  track  in  front  of  an  ap- 
proaching train,  the  company  would  not  be  liable.  It  would 
shock  every  j"«^  mJT)^  ^^  ^»ffirm  that  a  railroad  company  must 
jay  for  property  placed  in  certain  danger  of  destruction  by  the 
man  to  whom  the  owner  had  entrusted  it.  If  the  act  of  the 
person  placed  in  possession  of  the  property  would,  in  the  case 
supposed,  relieve  the  company  from  liability,  it  must  have 
that  effect  in  all  cases  where  the  injury  to  the  property  is  due 
to  the  wrongful  act  of  the  person  in  possession  in  voluntarily 
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exposing  it  to  danger.  Whether  the  person  in  possession 
of  a  horse  rides  in  front  of  an  approaching  train  or  rides 
upon  the  track  where  there  is  no  means  of  escaping  from 
trains^  he  must,  in  either  case^  be  deemed  to  have  voluntarily 
exposed  the  property  to  danger^  and^  in  contemplation  of 
law^to  have  consented  to  its  destruction,  for  he  is  presumed 
to  intend  the  natural  consequences  of  his  acts.  We  assume^ 
then,  that  the  appellant  has  no  cause  of  action  if  the  act  of 
King  can  be  regarded  as  such  a  reckless  and  intentional  ex» 
posure  of  the  mare  to  danger  as  constituted  an  abandonment 
of  the  property  or  implies  consent  to  its  destruction. 

King's  act  in  riding  upon  the  track  must  be  deemed  to 
imply  consent  to  the  destruction  of  the  mare,  unless  the  fact 
that  he  was  intoxicated  is  a  sufficient  cause  for  holding  that 
the  presumption  that  he  did  not  intend  the  natural  conse* 
quences  of  his  act  can  not  prevail  against  him.  It  is  clear 
upon  principle  and  authority  that  it  can  not  have  that  effect* 
Drunkenness  is  no  excuse  for  crime,  and  if  it  can  not  he  used 
as  an  excuse  by  one  accused  of  crime  it  is  not  conceivable 
that  it  can  be  used  where  only  property  rights  are  involved 
to  avert  consequences  which  usually  result  from  a  wrongful 
or  negligent  act.  Goodwin  v.  StatCy  96  Ind.  550,  and  cases  cited. 
In  Blo(m  V.  FranUin  Life  Ins.  Co.,  97  Ind.478  (49  Am.  R.  469), 
it  was  held  that  the  representative  of  a  man  who  met  his  death 
while  committing  an  assault  and  battery,  could  not  urge  as 
a  cause  for  averting  a  forfeiture  of  a  policy  of  life  insurance 
that  the  insured  was  drunk  at  the  time  he  committed  the  un- 
lawful act.  Judge  Cooley  says :  "  The  fact  that  a  tort  was 
committed  while  a  defendant  was  intoxicated  is  no  excuse 
whatever."  Cooley  Torts,  114.  In  another  treatise  it  is  said : 
"  Intoxication  should  not  benefit  anv  man."  Shear.  &  Redf. 
Neg.,  section  29,  n. 

The  adjudged  cases  t^ree  that  intoxication  will  not  excuse 
a  man  from  the  exercise  of  the  care  and  diligence  requii^ed 
of  all  citizens.     Yamall  v.  St.  LouiSy  etc.,  R.  W.  Oo.,  75  Mo. 
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675;  FUzgeraM  v.  Weston^  52  Wis.  354;  Denman  v.  8L  PavX^ 
etc.,  B.  R.  Cb.,  26  Minn.  357 ;  Beach  Cont.  Neg.  205 ;  Thomp- 
son Neg.  430.  The  principle  deducible  from  these  authori- 
ties is,  that  voluntary  drunkenness  is  not  available  to  avert 
the  usual  and  natural  consequences  flowing  from  a  man's  act, 
and  from  this  deduction  flows  the  ultimate  conclusion  that  a 
drunken  man  will  be  held  to  the  same  measure  of  responsi- 
bility as  a  sober  one,  and  his  actions  judged  by  the  same 
standard,  except  in  cases  of  contract.  As  this  is  the  rule, 
the  act  of  King  in  riding  the  appellant's  mare  upon  the  rail- 
road track  must  be  treated  as  if  it  had  been  done  by  a  sober 
man,  and,  thus  treated,  it  is  evident  that  there  can  be  no  re- 
covery by  the  appellant.  This  result  is  just  in  itself  and 
required  by  the  highest  considerations  of  public  policy.  If 
it  were  otherwise,  then  a  drunken  man  might  purposely  ride 
his  horse  upon  a  railroad  track  in  front  of  a  locomotive  and 
secure  a  recovery  by  pleading  his  own  wrong  in  voluntarily 
making  himself  drunk.  Such  a  result  no  principle  of  right 
or  justice  would  tolerate.  If  King  had  been  sober,  there 
could  be  no  doubt  that  the  appellant  could  not  recover,  and 
as  King's  drunkenness  can  not  be  permitted  to  change  the 
nature  of  his  act,  it  conclusively  follows  that  his  drunken- 
ness will  not  avail  to  change  the  results  that  flow  from  that 
act.  The  same  rule  applies  to  him  drunk  as  to  him  sober. 
If  it  were  otherwise,  a  premium  would  be  put  on  drunken- 
ness, and  that  the  law  has  never  yet  done,  and,  it  is  not  haz- 
ardous to  affirm,  never  will  do. 
Judgment  affirmed. 

filed  Jan.  21, 1886. 
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Conner  v.  The  Citizens  Street  Bailway  Companj. 

No.  11,982. 

Conner  v.  The  Citizens  Street  Railway  Company. 

Special  Verdict. — Ih-ovinee  of  Jury. — I^raUice. — In  framing  and  returning 
a  special  verdict,  the  whole  duty  of  the  jury  b  discharged  when  they 
have  found  and  set  forth,  in  an  orderly  and  intelligible  manner,  all  the 
principal  facts  which  were  proven  within  the  issues  submitted  to  them- 

Same. — Issue  Involving  Negligence, — When,  upon  an  issue  involving  negli- 
gence, the  principal  or  ultimate  facts  are  determined  by  the  jury«  it  then 
becomes  the  function  of  the  court  to  decide,  as  a  question  of  law,  upon 
the  facts  found,  whether  or  not  the  party  to  whom  negligence  is  im- 
puted was  negligent. 

Same. — In  an  action  for  damages,  growing  out  of  the  alleged  negligent 
conduct  of  the  defendant,  a  paragraph  of  the  special  verdict  -which  re- 
cites "  that  the  conduct  of  the  plaintiff  on  the  occasion  of  the  injury 
was  ordinarily  prudent  and  cautious  under  the  circumstances,  and  that 
he  did  not  wholly  contribute  to  said  injury  by  any  fault  or  negligence 
on  his  part,  but  that  said  injury  was  caused  mostly  by  the  agent  of  the 
defendant,  driver  of  said  car,"  contains  nothing  more  than  inferences  or 
conclusions,  and  will  not  be  regarded  as  a  finding  of  facts. 

Negligence. —  When  a  Question  of  Law. — Where  the  facte  are  undisputed^ 
or  where  the  jury  have  agreed  upon  and  returned  a  special  verdict  set- 
ting forth  the  principal,  contested  facts,  it  is  the  province  of  the  court 
to  settle  the  question  of  negligence  as  a  question  of  law. 

Same. — Conti-ibutory  Negligence. — Getting  on  and  qffS(reet  Gar  when  «i  Motion* 
— The  rules  applicable  to  persons  getting  on  and  off  cars  operated  by 
steam  are  not  to  be  applied  in  full  force  to  street  railways  operated  by 
horse-power.  A  person  having  the  free  use  of  his  faculties  and  limbs^ 
and  having  given  proper  notice  of  hb  desire  to  be  taken  up,  the  car 
having  slackened  its  speed  in  the  usual  manner,  it  is  not  negligence  for 
him  to  attempt  to  get  on  while  it  is  moving  slowly. 

Sake. — In  an  action  against  a  street  railway  company  for  personal  in- 
juries, alleged  to  have  been  occasioned  by  the  negligent  conduct  of  de- 
fendant's driver,  the  facts  were  that  the  plaintiff  was  standing  on  a 
crossing,  where  passengers  were  usually  taken,  and  signalled  an  ap- 
proaching street  car,  the  team  attached  to  which  was  being  driven  in 
a  trot ;  that  on  receiving  the  signal  the  driver  slackened  the  speed  of 
the  team,  so  that  when  the  car  reached  the  plaintiff  it  was  moving 
slowly ;  that  as  the  plaintiff  was  in  the  act  of  stepping  upon  the  car 
the  driver  struck  the  team,  causing  it  to  start  rapidly,  thereby  suddenly 
jerking  the  car,  so  that  the  plaintiff  was  thrown  violently  to  the  ground 
and  injured. 

Held,  that  the  defendant  is  liable. 


From  the  Marion  Superior  Court. 
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■  '  ■  — — 

L.  Bitter,  E.  F.  RiOer  and  B.  W.  Bitter,  for  appellant. 
F.  Winter,  W.  W.  Herod  and  H.  C.  Allen,  for  appellee. 

Mitchell,  J. — This  was  a  suit  brought  by  John  B.  Con- 
ner against  the  Street  Railway  Company  to  recover  damages 
for  personal  injuries  sustained  by  him  on  account  of  alleged 
negligence  on  the  part  of  the  railway  company.  | 

The  appellant  had  judgment  upon  a  special  verdict  at  spe- 
cial term.  This  was  reversed  on  appeal  to  the  general  term, 
and  the  record  is  now  here  with  an  assignment  that  the  gen- 
eral term  erred  in  reversing  the  judgment  of  the  special  term. 

The  questions  for  decision  arise  on  the  special  verdict  re* 
tamed  by  the  jury. 

Summarized,  the  material  facts  returned  were :  That  the 
railway  company,  on  the  7th  day  of  May,  1883,  owned  and 
operated  a  street  railway,  for  the  carriage  of  passengers  over 
certain  streets  in  the  city  of  Indianapolis.  That  on  the  day 
mentioned  three  of  the  defendant's  cars,  by  reason  of  a  mule 
attached  to  one  of  them  having  balked,  had  become  '^bunched,'' 
or  collected  together,  at  a  point  on  its  line,  so  that  they  had 
lost  their  proper  time  or  interval.  An  officer  of  the  com- 
pany, who  was  upon  the  front  car,  directed  that  it,  and  the 
car  succeeding  it,  should  be  driven  rapidly,  without  stopping 
to  receive  passengers,  so  as  to  regain  their  proper  distance 
from  each  other,  and  that  the  third,  or  rear  car,  should  re- 
ceive such  passengers  as  should  present  themselves.  Pursu- 
ant to  direction,  the  three  cars  started  down  College  avenue. 
Two  of  them  were  driven  in  a  fiist  trot.  The  first  car  passed 
the  point  where  the  plaintiff  was  standing  without  slackening 
its  speed.  When  the  second,  as  we  infer  from  the  finding, 
approached  the  footway  at  the  crossing  where  the  plaintiff 
was  standing,  that  being  the  usual  place  for  receiving  pas- 
sengers, the  plaintiff,  as  the  finding  recites,  **  gave  notice  to 
the  agent,  an  employee  in  charge  of  said  car,  that  he  desired 
to  take  passage  therein  as  a  passenger.''  That  the  car  was 
one  of  the  regular  vehicles  for  the  carriage  of  passengers,  and 
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that  there  was  room  in  the  car^  so  that  he  could  have  been 
carried  without  inconvenience  to  himself^  the  defendant^  or 
to  other  passengers  therein.  It  is  then  found  that  the  plain- 
tiff was  not  "  instructed  by  an  officer  or  agent  of  the  defend- 
ant to  get  upon  said  car/'  That  as  the  car  came  up  to  where 
plaintiff  stood  its  speed  was  slackened  from  a  rapid  trot  to  a 
walk,  and  when  the  rear  step  came  about  over  the  walk  it 
was  moving  slowly.  That  it  was  the  defendant's  custom  to 
slacken  the  speed  of  its  cars  to  let  men  passengers  on  or  off 
while  in  motion,  as  the  plaintiff  well  knew.  That  the  plain- 
tiff attempted  to  enter  the  car  by  the  rear  door,  and  stepped 
one  foot  on  the  step,  and  partially  took  hold  of  the  iron  rail- 
ing with  one  hand,  when  the  driver  struck  the  mules  with 
his  whip,  suddenly  increasing  the  speed  of  the  car,  which 
caused  plaintiff  to  be  violently  thrown  on  the  ground,  from 
which  he  sustained  severe  injuries  and  bruises.  The  conclu- 
sion of  the  finding  of  what  purports  to  be  the  facts  is  as  fol- 
lows : 

"  12th.  That  the  conduct  of  plaintiff  on  the  occasion  of  the 
injury  was  ordinarily  prudent  and  cautious  under  the  circum- 
stances, and  that  he  did  not  wholly  contribute  to  said  injury 
by  any  fault  or  negligence  on  his  part,  but  that  said  injury 
was  caused  mostly  by  the  agent  of  the  defendant,  driver  of 
said  car." 

In  determining  the  legal  value  and  quality  of  the  fects 
found,  the  paragraph  above  set  out  is  not  to  be  regarded  as 
a  finding  of  facts.  It  contains  nothing  more  than  inferences 
or  conclusions,  drawn  by  the  jury  upon  the  precedent  facts, 
and  upon  these  it  was  not  the  province  of  the  jury,  in  their 
special  verdict,  either  to  express  opinions  or  draw  conclusions. 
In  framing  and  returning  a  special  verdict,  the  whole  duty 
of  the  jury  is  discharged  when  they  have  found  and  set  forth, 
in  an  orderly  and  intelligible  manner,  all  the  principal  facts 
which  were  proven  within  the  issues  submitted  to  them. 
Pittsburghy  etc.,  R.R.  Co,  v.  Spencer ,  98  Ind.  186 ;  Indianapolis, 
etc.,  R.  W.  Co.  V.  Bush,  101  Ind.  582. 
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"A  special  verdict  is  that  by  which  the  jury  find  the  facts 
only,  leaving  judgment  thereon  to  the  court/'  Section  545, 
R.  S.  1881. 

When,  upon  an  issue  involving  negligence,  the  principal 
or  ultimate  facts  are  determined  by  the  jury,  it  then  becomes 
the  function  of  the  court  to  decide,  as  a  question  of  law  upon 
the  facts  found,  whether  or  not  the  party  to  whom  negligence 
is  imputed  was  negligent. 

A  civil  case  can  not  be  conceived  of  in  which  it  is  the 
province  of  the  jury  by  special  verdict  to  determine  the  fects, 
and  also  to  draw  inferences  in  the  nature  of  legal  conclu- 
sions upon  the  fiicts  found.  When  the  jury  find  and 
return  a  special  verdict,  it  must  then  be  considered  that 
the  fiicts  in  that  case  are  no  longer  in  dispute.  They  are 
ascertained  and  settled  by  the  special  verdict.  Unless  it  can 
be  maintained  that  the  inference  or  conclusion  which  may  be 
drawn  from  all  the  ascertained  and  undisputed  facts  is  also  a 
fact,  it  must  follow  that  it  is  not  the  province  of  the  jury  to 
draw  inferences  or  state  conclusions.  It  is  settled  by  deci- 
sions 80  numerous  that  we  need  not  cite  the  cases,  that  where 
the  facts  are  undisputed  it  is  the  province  of  the  court  to 
settle  the  question  of  negligence  as  a  question  of  law.  This 
must  be  so  in  the  nature  of  things.  If  it  is  otherwise,  there 
is  a  class  of  cases  in  which  upon  the  undisputed  facts  the 
court  is  incapable  of  reaching  a  conclusion,  or  of  determining 
whether  such  facts  constitute  negligence  or  not.  As  in  cases 
where  the  question  is  whether,  upon  an  ascertained  state  of 
facts,  the  conclusion  of  fraud,  conversion  of  goods,  pay- 
ment or  probable  cause  for  the  institution  of  a  suit  may  be 
drawn,  so,  where  the  question  is  whether  negligence  has 
intervened  when  the  facts  are  ascertained  by  the  instru- 
mentality selected  for  that  purpose,  the  court  must  determine 
whether,  in  law,  negligence  can  be  predicated  upon  the  facts 
ascertained.     LouimnUe^  etc.,  R.  W.  Co.  v.  Balch^post,  p.  93. 

Concede  that  in  some  sense  negligence  is,  as  it  is  some- 
VoL.  105.— 5 
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times  said  to  be^  a  mixed  question  of  law  and  fact,  it  can  not 
be  so  after  the  facts  are  ascertained.  In  cases  involving  neg- 
ligence, as  in  all  other  civil  cases,  a  point  must  be  reached 
at  some  time  when  the  facts  and  the  law  are  to  be  consid- 
ered as  separate  and  distinct^  when  the  litigants  have  the 
right  to  invoke  the  judgment  of  the  court,  and  require  it  to* 
determine  whether,  upon  the  &cts  as  they  are  agreed  to  be^ 
the  law  declares  that  negligence  intervened.  Such  a  pointy 
we  think,  is  arrived  at  when  the  jury  have  agreed  upon  and 
returned  to  the  court  in  a  special  verdict  the  principal,  con- 
tested facts  in  issue. 

Without  entering  farther  upon  ground  which  has  often  be- 
fore been  debated  over,  we  are  not  willing  to  admit  that  a 
case  can  arise  in  which  the  court  must  stand  mute  in  the 
presence  of  undisputed  facts,  without  authority  to  declare 
the  law. 

Eliminating  the  unauthorized  conclusions  drawn  by  the 
jury,  we  proceed  to  the  consideration  of  the  facts  properly 
returned  in  the  special  verdict.  Upon  the  facts  so  returned,  we 
think  it  clearly  appears  that  the  defendant  was  guilty  of  neg- 
ligence, and  that  the  plaintiff  was  without  contributory  fault. 

While  the  plaintiff  stood  upon  the  crossing  at  the  usual 
place  where  passengers  were  taken  up,  one  car  passed  rap- 
idly, without  slackening  its  speed.  Seeing  the  next  approach 
at  a  rapid  trot,  he  gave  notice  to  the  person  in  charge  that  he 
desired  to  be  taken  up.  The  speed  of  the  car  was  slackened 
so  that  when  the  rear  end  came  opposite  the  crossing  it  was- 
moving  slowly.  It  can  not  be  assumed  that  the  plaintiff  had 
'  information  that  the  approaching  car,  one  of  the  regular  ve- 
hicles on  the  line,  was  not  to  take  passengers.  Being  at  the 
usual  place  where  passengers  were  taken  up,  and  having  given 
notice  to  the  person  in  charge  of  the  car  that  he  desired  to- 
be  taken  up,  it  was  the  plain  duty  of  the  driver,  or  person  in 
charge,  either  to  afford  him  reasonable  opportunity  to  enter 
the  car,  or  to  notify  the  plaintiff,  either  by  continuing  the 
rapid  pace,  or  in  some  other  way,  that  he  would  not  be  taken.. 
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Instead  of  giving  any  sign  that  he  would  not  be  taken^  the 
speed  of  the  car  was  slackened^  so  that  it  was  moving  slowly 
when  he  attempted  to  get  on.  Having  received  a  signal  and 
slowed  up  in  a  manner  to  invite  the  plaintifiP  to  get  on,  it  was 
a  clear  act  of  negligence  in  the  driver,  or  person  in  charge, 
not  to  observe  the  plaintiff,  if  he  did  not  observe  him,  and, 
while  he  was  getting  on  the  car  in  a  manner  in  which  the  de- 
fendant usually  received  such  passengers,  to  cause  the  car  to 
be  "jerked^'  forward,  as  the  jury  found. 

Having  given  notice  of  his  desire  to  be  taken  on  board  the 
car,  and  its  speed  having  been  slackened  so  that  it  was  ap- 
parently safe  under  ordinary  circumstances,  it  was  not  negli- 
gence in  the  plaintiff  to  attempt  to  get  on  while  the  car  was 
so  in  motion.  He  had  a  right  to  rely  upon  the  watchfulness 
and  care  which  it  was  the  duty  of  the  driver  to  bestow  toward 
persons  about  to  take  passage,  under  the  circumstances,  and 
was  not  bound  to  anticipate  that  the  car  which  he  was  getting 
upon  might  be  "  jerked/'  forward  by  an  act  of  the  driver,  so 
as  to  put  him  in  danger.  Chicago  (My  R.  W.  Co.  v.  Mum- 
ford,  97  111.  560. 

The  rules  applicable  to  persons  getting  on  and  off  cars  oper- 
ated by  steam  are  not  to  be  applied  in  all  their  rigor  to  street 
railways  operated  by  horse-power.  A  person  having  the  free 
use  of  his  faculties  and  limbs,  and  having  given  proper  no- 
tice of  bis  desire  to  be  taken  up,  the  car  having  slackened  up 
in  the  nsual  manner,  it  is  not  negligence  for  him  to  attempt 
to  get  on  while  it  is  moving  slowly.  Murphy  v.  Union  R. 
W.  Cb.,  118  Mass,  228 ;  WyaU  v.  Giizens  R.  W.  Co.,  55  Mo. 
485 ;  Thomp.  Carriers,  443,  444. 

The  judgment  of  the  general  term  is  reversed,  with  costs. 

Filed  Jan.  26, 1886 ;  petition  for  a  rehearing  overruled  April  14^  1886. 
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No.  12,083. 

Beard  v.  Puett  et  al. 

Judgment.— /See- Qlf. — Equity, — It  is  only  when  equity  and  good  conscience 
require  it  that  a  court  can  order  one  judgfnent  to  be  set  off  against  an- 
other. 

&AHE. — Husband  and  Wife, — Assignment  of  Judgment  to  Wife  to  Reimburte  Her 
for  Money  Advanced  to  Proseeule  Action. — Where  a  husband  assigns  a  judg- 
ment to  his  wife  to  reimburse  her  for  money  advanced  to  him  to  aid  in 
the  prosecution  of  the  action  in  which  it  was  obtained,  the  judgment  de- 
fendant can  not,  in  an  action  subsequently  brought  for  that  purpose,  off- 
set judgments  held  by  him  against  the  husband  against  the  judgment  so 
lield  by  the  wife. 

From  the  Montgomery  Circuit  Court. 

T.  E.  Ballard,  M.  E.  Clodfelter  and  A.  D.  Thomas,  for  ap- 
pellant. 

F.  CarteTy  G.  W.  Paul  and  /.  E.  Humphries,  for  appellees. 

NiBLACK,  C.  J. — On  the  27th  day  of  May,  1881,  Jacob 
Seard  recovered  a  judgment,  in  the  Montgomery  Circuit 
Court,  in  an  action  for  an  assault  and  battery  against  Elisha 
A.  Puett,  Samuel  D.  Puett  and  Johnson  R.  Darroch,  for 
the  sum  of  $500  and  costs  of  suit  since  taxed  at  $239.35. 
At  the  time  of  the  rendition  of  that  judgment  the  judgment 
defendants  were  the  owners  and  holders,  by  assignment,  of 
<jertain  judgments,  theretofore  rendered  against  Beard,  which, 
in  the  aggregate,  amounted  to  more  than  the  judgment  in 
fevor  of  the  latter  against  them.  Immediately  after  the 
«ntry  of  the  judgment  first  above  referred  to,  Thomas,  Shel- 
ton  and  Courtney,  Beard's  attorneys,  filed  liens  against  it  for 
the  fees  respectively  claimed  by  them  for  obtaining  the 
judgment.  On  the  same  day,  that  is,  on  the  day  the  judg- 
ment was  rendered,  Puett  and  others,  the  judgment  defend- 
ants in  that  judgment,  filed  the  complaint  upon  which  this 
3x;tion  has  been  prosecuted  against  Beard,  demanding  that 
the  judgments  held  by  them  by  assignment,  as  above  set  forth, 
be  set  off  against  his  judgment  so  obtained  against  them. 
Thomas,  Shelton  and  Courtney  were  also  made  defendants  to 
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answer  as  to  their  interests  in  Beard^s  judgment.  On  the 
8th  day  of  June,  then  immediately  ensuing,  Beard  assigned 
his  judgment  to  Olivia  Beard  and  she  was  soon  afterwards, 
on  her  own  application,  made  a  party  defendant  to  this  pro- 
ceeding. She  thereupon  resisted  the  proposed  set-off  of 
judgments  upon  the  ground  that  she  had  supplied  her  co- 
defendant,  Jacob  Beard,  with  the  means  necessary  to  prose- 
cute his  action  for  damages,  with  the  agreement  and  under- 
standing that  the  judgment  when  obtained  was  to  belong  and 
to  be  assigned  to  her.  Upon  a  hearing  the  circuit  eourfe 
declined  to  grant  the  relief  demanded  and  rendered  judgment 
accordingly.  So  much  of  that  judgment  as  was  operative  in 
fiivor  of  Olivia  Beard  was  reversed  by  this  court.  See  Puett 
V.  Beard,  86  Ind.  172  (44  Am.  R.  280). 

After  the  cause  was  remanded,  Mrs.  Beard  amended  her 
answer  by  averring  that  at  the  time  she  furnished  Jacob 
Beard  the  means  to  prosecute  his  action,  she  was,  and  had 
ever  since  continued  to  be,  his  wife.  At  the  ensuing,  or  last, 
trial,  the  circuit  court  made  a  special  finding  of  the  facts, 
which,  amongst  other  things,  found  that  at  the  time  Jacob 
Beard  commenced  his  action  against  the  plaintiffs  herein  he 
was  destitute  of  means  to  prosecute  it  effectively,  and  was 
then,  as  he  had  ever  since  continued  to  be,  wholly  insolvent 
and  destitute  of  means ;  that  Mrs.  Beard  advanced  to,  and 
furnished,  him  about  the  sum  of  $200  to  enable  him  to  prose- 
cute his  action  to  a  successful  termination,  being  at  the  time, 
as  she  still  continued  to  be,  his  wife,  and  being  in  that  way 
interested  in  his  estate;  that  the  plaintiffs  herein  had,  in  the 
meantime,  paid  and  discharged  the  liens  held  upon  the  judg- 
ment against  them  by  Thomas,  Shelton  and  Courtney  re- 
spectively, but  there  was  no  finding  as  to  whether  there  were 
any  terms  or  conditions,  as  to  the  ultimate  ownership  of  the 
judgment  which  might  be  obtained,  connected  with  Mrs* 
Beard's  advances  to  her  husband  to  enable  him  to  prosecute 
his  action  against  the  plaintiffs  as  averred  in  her  answer. 
Neither  was  there  any  finding  as  to  when  process  was  issued 
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against,  or  served  upon,  Jacob  Beard  in  this  proceeding,  nor 
as  to  whether  Mrs.  Beard  had  become  a  party  to  defend  herein 
when  the  judgment  was  assigned  to  her. 

As  resulting  from  the  facts  as  found  by  it,  the  circuit  court 
came  to  the  conclusion  that  so  much  of  the  judgments  held 
by  the  plaintiffs  as  was  necessary  for  the  full  discharge  of  the 
balance  due  on  the  judgment  recovered  by  Jacob  Beard, 
ought  to  be  set  off  against,  and  applied  in  satis&ction  of,  that 
judgment,  and  it  was,  in  consequence,  so  ordered  and  ad- 
judged by  the  circuit  court. 

At  the  former  hearing  the  material  defect  in  Mrs.  Beard's 
defence  was  held  to  be,  that,  in  the  absence  of  an  averment 
and  proof  that  she  was  the  wife  of  Jacob  Beard,  no  privity 
w^ith  him,  either  of  person  or  estate,  could  be  presumed,  and 
that  hence  the  alleged  agreement  upon  which  she  furnished 
the  latter  money  to  prosecute  his  suit,  was  champertous  and 
void.  But,  as  has  been  seen,  Mrs.  Beard's  answer  has  been 
amended  in  that  respect,  and  it  was  specially  found  at  the 
last  trial  that  she  was,  at  the  time  she  furnished  the  money, 
as  she  still  continues  to  be,  Jacob  Beard's  wife. 

The  opinion  promulgated  at  the  former  hearing  referred  to 
makes  it  the  law  of  this  case,  as  it  doubtless  is  as  applicable 
to  other  cases,  that  a  court  can  only  order  one  judgment  to 
be  set  off  against  another  when  equity  and  good  conscience 
require  that  such  a  set-off  shall  be  made,  and  the  only  ques- 
tion now  presented  is,  who,  upon  the  facts  as  found  at  the  last 
trial,  holds  the  superior  equity  in  the  judgment  in  contro- 
versy ? 

If  the  circuit  court  had  found  that  the  advancements  of 
money  made  by  Mrs.  Beard  were  upon  an  agreement  with  her 
husband  that  she  should  become  the  owner  of  the  judgment 
which  might  thereby  be  obtained,  no  serious  question  could 
be  made,  as  we  believe,  upon  her  superior  equity.  But,  even 
in  the  absence  of  such  a  finding,  we  feel  constrained  to  ac- 
cord to  her  upon  the  facts  which  were  specially  found  the  sa- 
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perior  equity^  standing  as  she  does  in  the  relation  of  assignee 
of  the  judgment.  There  is  a  privity  of  person  between  hus- 
band and  wife^  and^  to  a  limited  extent  at  least,  a  privity,  that 
is  to  say,  a  common  interest  in  the  estates  of  each  other.  As 
in  other  cases  of  persons  between  whom  a  privity  of  person 
exists  mutual  and  reciprocal  relations  are  imposed.  A  wife 
may  assist  her  husband,  as  the  husband  may  the  wife,  in  re- 
dressing wrongs  either  to  his  person  or  to  his  property,  and, 
st  her  option,  may  seek  reimbursement  for  such  assistance 
by  any  legitimate  means. 

When  Mrs.  Beard  advanced  money  to  her  husband  to  ena- 
ble him  to  prosecute  his  action,  whether  in  obedience  to  what 
she  considered  to  be  only  a  plain  duty,  or  upon  some  special 
agreement  for  her  indemnity,  she  acquired  the  right  to  be  re- 
imbursed out  of  his  estate  whenever  means  for  that  purpose 
became  available.  The  assignment  of  his  judgment  by  Ja- 
cob Beard  to  his  wife  was  consequently  nothing  more  than 
an  efibrt  on  his  part  to  give  her  a  preference  as  one  of  his 
creditors.  Conceding,  but  not  deciding,  that  the  commence- 
ment of  this  proceeding  by  the  appellees  before  the  assign- 
ment of  the  judgment  might,  by  reason  of  their  greater  dili- 
gence^ have  conferred  upon  them  the  better  claim  to  an 
appropriation  of  the  judgment,  there  was,  as  has  been  inti- 
mated, nothing  found  by  the  circuit  court  from  which  it  can 
be  inferred  that  this  was,  in  legal  contemplation,  a  pending 
proceeding  as  either  against  Jacob  Beard  or  his  wife  when 
the  judgment  was  assigned  to  her.  There  was,  therefore, 
nothing  in  the  facts  attending  the  transaction  as  they  presuma- 
bly existed  to  prevent  Jacob  Beard  from  giving  a  preference 
to  his  wife  as  one  of  his  creditors.  Having  thus  in  a  legiti- 
mate way  been  made  the  assignee  and  holder  of  the  legal 
title  to  the  judgment,  Mrs.  Beard^s  claim  to  its  equitable 
ownership  became  at  once  the  prevailing  claim. 

The  judgment  below  is  reversed  with  costs,  and  the  cause 
is  remanded  with  instructions  to  the  circuit  court  to  re-state 
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its  conclusions  of  law  in  accordance  with  this  opinion^  and  to 
render  judgment  upon  the  conclusions  of  law  thus  re-stated 
in  &vor  of  Olivia  Beard^  the  appellant. 
Filed  Jan.  26, 1886. 


No.  12,323. 

Cbaighead  V.  Dalton  et  ux. 

Judgment. — Former  Acfjudioation, — Default, — Married  Woman. — Mortgage  qf 
Land  Derived  from  Fird  Hxuhand. — Action  for  Posaeseion, — While  married 
a  second  time  a  woman  executed  a  mortgage  on  land  derived  from  her 
fint  husband.  After  her  death  a  salt  to  foreclose  the  mortgage  was 
brought  and  the  children  by  the  first  marriage  were  made  parties  de- 
fendants to  answer  as  to  their  interest.  Thev  were  defaulted,  and  a  de- 
cree of  foreclosure  was  entered  and  the  land  was  sold.  Action  hy  them 
to  recover  possession  of  the  land. 

Hddy  that  the  action  is  barred  by  the  decree  in  the  foreclosure  suit. 

From  the  Tipton  Circuit  Court. 

M.  F.  Ooxy  J.  P.  Kempy  C.  E.  Cox  and  E.  P.  KeUogg,  for 
appellant. 

JB.  B.  Beauefiamp  and  O.  H,  Giford,  for  appellees. 

Elliott,  J. — The  appellant  alleges  in  his  complaint  that 
John  W.  Craighead  died  intestate  in  November,  1869,  leav- 
ing as  his  heirs  his  widow,  Martha  Craighead,  and  his  chil- 
dren, Robert  B.  Craighead  and  Charles  Craighead ;  that  John 
W.  Craighead  died  the  owner  of  the  real  estate  described  in 
the  complaint ;  that  this  real  estate  was  set  apart  to  Martha 
Craighead  as  the  widow  of  the  intestate ;  that  Martha  Craig- 
head married  David  J.  George  on  the  17th  day  of  September, 
1872,  and  remained  his  wife  until  her  death,  in  December,. 
1875;  that  the  appellant^s  brother,  Charles  Craighead,  died 
in  October,  1878.  The  prayer  of  the  complaint  is  for  the 
possession  of  the  land. 
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To  this  complaint  the  appellees  answered,  in  substance, 
that  on  the  14th  day  of  January,  1875,  Martha  George  and 
David  J.  George  executed  to  David  Illges  a  mortgage  on  the 
land  to  secure  the  sum  of  five  hundred  dollars ;  that  on  the 
17th  day  of  January,  1876,  Illges  filed  his  complaint  for  the 
foreclosure  of  the  mortgage ;  that  Robert  B.  and  Charles 
Craighead  were  made  parties,  and  were  served  with  process ; 
that  Kobert  B.  Craighead  suffered  a  default,  and  Charles 
Craighead  answered  by  a  guardian  ad  litem;  that  a  trial  was 
had  and  a  decree  rendered  foreclosing  the  interests  of  all  the 
defendants  to  the  suit,  and  that  on  this  decree  the  land  was 
sold. 

The  decree  in  the  foreclosure  suit  adjudicated  the  rights  of 
all  the  parties  properly  before  the  court.  Since  the  adoption 
of  the  code  it  has  been  the  rule  in  this  State  that  where  par- 
ties are  brought  into  court  upon  a  complaint  to  foreclose  a 
mortgage,  and  are  challenged  to  assert  such  interest  or  title 
in  the  land  as  they  may  have,  a  decree  adjudging  that  they 
have  no  title  or  interest  will  conclude  them.  One  of  the  lead- 
ing purposes  of  a  suit  to  foreclose  a  mortgage  is  to  secure 
such  a  decree  as  will  enable  the  plaintiff  to  sell  all  the  right 
and  title  that  his  mortgage  covers,  and  enable  a  purchaser  at 
the  sale  to  ascertain  what  title  it  is  that  he  buys.  To  attain 
this  end  it  is  necessary  that  all  the  claims  held  against  the 
mortgaged  premises  should  be  adjusted  in  one  suit.  This  the 
spirit  of  our  code  requires,  for  it  makes  ample  provision  for 
bringing  all  the  interested  parties  into  court,  and  for  adjust- 
ing all  conflicting  claims  and  equities.  The  rule  is  a  salutary 
one ;  it  tends  to  repress  litigation,  gives  confidence  in  public 
records,  secures  respect  for  judgments  and  decrees,  and  in- 
vests sheriff's  sales  with  strength  and  certainty  that  do 
much  to  promote  the  interests  of  both  debtor  and  creditor. 
But  we  need  not  pursue  this  discussion,  for  the  question  has 
often  received  consideration,  and  must  be  regarded  as  firmly 
settled.  Eioing  v.  PoUtrBon,  35  Ind.  326;  Greenup  v.  Q'ooks, 
50  Ind.  410;  Davenport  v.  Bametty  51  Ind.  329 ;  Harrison  v. 
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Phcenix  M.  L.  Ins.  Co,,  83  Ind.  575 ;  jEtna  Ins.  Co.  v.  Finch, 
84  Ind.  301 ;  Ulrich  v.  Drischell,  88  Ind,  354,  see  auth.  cited 
p.  360;  Hose  v.  Allwein,  91  Ind.  497,  vide  p.  501;  Wood- 
worth  V.  Zimmerman,  92  Ind.  349  ;  Masters  v.  Templetan,  92 
Ind.  447  ;  Randall  v.  Lower,  98  Ind.  255 ;  Barton  v.  Ander^ 
son,  104  Ind.  578. 

The  appellant  Mras  not  made  a  party  simply  as  the  heir  of 
his  deceased  mother,  but  he  was  made  a  party  to  answer  as 
to  his  interest  in  the  mortgaged  premises.  He  was  challenged 
to  assert  his  interest,  and  to  show  why  the  land  should  not 
be  sold  to  pay  the  mortgage  debt,  and,  not  having  asserted 
his  rights  when  offered  a  full  opportunity  to  do  so,  he  can  not 
now  successfully  assert  any  claim  existing  at  the  time  the  fore- 
closure suit  was  instituted. 

The  complaint  in  the  foreclosure  suit  did  not  call  the  ap- 
pellant into  court  in  any  particular  capacity,  nor  did  it  re- 
quire him  to  answer  as  to  an  interest  derived  from  a  particular 
source,  but  it  called  him  into  court  to  answer  generally  and 
challenged  him  to  assert  such  rights  as  he  had.  The  main 
averment  of  the  complaint  in  the  foreclosure  suit  was  the 
execution  of  the  mortgage,  and  this,  of  course,  included  the 
element  of  the  power  to  execute  it,  so  that  the  question  of 
the  power  to  execute  the  mortgage  was  in  issue.  It  has 
often  been  decided  that  a  judgment  will  bind  a  married  wo- 
man although  the  instrument  upon  which  the  action  was 
founded  would  have  been  adjudged  void  had  a  defence  been 
made,  and  that  principle  applies  here,  for  the  power  to  exe- 
cute the  mortgage  was  in  issue  and  the  decree  is  conclusive. 
To  hold  otherwise  would  tend  to  make  titles  insecure,  and  to 
impair  confidence  in  the  decrees  and  judgments  of  the  courts. 
The  true  and  just  rule  is  that  a  party  who  is  given  his  day  in 
court  must  meet  and  litigate  all  the  issues  tendered  by  the 
complaint.  This  principle  is  a  familiar  one  in  this  court, 
for  it  was  declared  in  the  early  case  of  Fischli  v.  Fischli,  1 
Blackf.  360,  and  has  been  reaffirmed  in  a  great  number  of 
cases.     This  is  the  only  rule  that  will  give  stability  to  titles. 
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and  secure  respect  for  the  judgments  and  records  of  the  court, 
and  we  believe  justice  is  promoted  by  closely  adhering  to  it. 
While  the  courts  of  some  other  states  have  departed  from  it 
our  court  has  adhered  to  it  for  many  yeai-s,  fully  recognizing 
its  beneficial  effects  in  its  practical  operation  upon  the  rights 
of  judgment  debtors  as  well  as  upon  the  rights  of  purchasers 
of  lands  sold  upon  judgments  and  decrees. 

There  could  have  been  no  right  of  action  in  the  plaintiff 
in  the  foreclosure  suit  if  there  was  no  power  to  execute  the 
mortgage.  His  cause  of  action  depended  entirely  upon  the 
validity  of  the  instrument  on  which  it  was  founded.  In  su- 
ing upon  that  instrument  and  in  bringing  the  appellant  into 
court  to  join  issue  upon  the  complaint,  the  plaintiff  in  that 
suit  asked  the  appellant  to  litigate  the  validity  of  the  mort- 
gage and  the  right  to  foreclose  it,  and  also  to  contest  the  right 
to  sell  the  land  described  in  it.  In  decreeing  that  the  mort- 
gage should  be  foreclosed  the  court  necessarily  adjudicated 
upon  these  questions,  and  where  a  matter  has  been  adjudi- 
cated by  a  court  having  jurisdiction  it  is  set  at  rest.  It 
would  be  unjust  to  purchasers  to  permit  one  who  has  had  an 
opportunity  to  make  a  defence  to  a  mortgage  and  to  assert 
his  interest  in  the  land  to  come  in  long  afterwards  and  de- 
stroy the  title  founded  on  the  decree.  If  that  be  the  law 
titles  founded  on  judicial  decrees  would  be  of  little  value, 
but  it  is  not  the  law.  It  is  more  just  that  he  should  be  the 
sufferer  who  neglects  to  avail  himself  of  an  opportunity  to 
defeat  a  mortgage,  than  that  a  purchaser  who  buys  upon  the 
feith  of  a  decree  of  a  court  should  lose  his  purchase-money. 

There  can  be  no  doubt  that  the  appellant  might  have  liti- 
gated every  question  affecting  the  rights  of  the  mortgagee 
and  his  own  in  the  foreclosure  suit,  and  having  this  right  it 
was  his  duty  to  do  so.  This  is  within  the  rule  laid  down  in 
Fischli  V.  Fiachlif  supra,  where  it  was  said,  of  the  doctrine  of 
former  adjudication,  that  "This  principle  not  only  embraces 
what  actually  was  determined,  but  also  extends  to  every  other 
matter  which  the  parties  might  have  litigated  in  the  case.'' 
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This  doctrine  was  applied  to  a  case  in  principle  essentially 
the  same  as  the  present^  in  Elwood  v.  Beymer,  100  Ind.  504. 
But  the  case  before  us  does  not  require  us  to  go  so  far  as  the 
cases  referred  to,  for  the  point  directly  in  issue  in  the  fore- 
closure suit  was  the  validity  of  the  mortgage  which  consti- 
tuted the  basis  of  the  action,  and  the  relief  prayed  was  the 
foreclosure  of  the  mortgage  and  the  sale  of  the  land  mort- 
gaged, so  that  no  decree  could  be  rendered  without  directly 
adjudicating  upon  these  matters. 

There  is  a  limited  class  of  cases  to  which  the  general  rule 
upon  the  subject  of  a  former  adjudication  does  not  apply» 
That  class  is  composed  of  cases  in  which  the  party  is  sued  in 
a  particular  capacity,  and  is  held  to  be  bound  only  in  the 
capacity  in  which  he  was  sued.  Unfried  v.  Heberer,  63  Ind» 
67 ;  EUiott  v.  Frakes,  71  Ind.  412;  Lord  v.  Wilcox,  99  Ind^ 
491;  Bigelow  Estop.  65;  Freeman  Judg.,  section  156. 

The  case  under  examination,  however,  is  not  a  member  of 
that  class,  for  the  reason  that  the  appellant  was  not  sued  in 
a  particular  capacity,  but  was  brought  into  court  to  answer  as 
to  the  issue  tendered  by  the  complaint,  in  his  own  right* 
Where  a  party  is  brought  into  court  to  answer  as  to  his  in- 
terest in  his  own  right,  he  must  do  so,  or  the  penalty  of  his 
neglect  will  be  a  conclusive  judgment.  Carver  v.  Carver y  97 
Ind.  497 ;  Stockwell  v.  State,  ex  r6/.,101  Ind.  1 ;  Laniz  v.  Maffett^ 
102  Ind.  23.  This  doctrine  is  forcibly  illustrated  by  the  case 
of  Coi'coran  v.  Chesapeake,  etc.,  Co.,  94  U.  S.  741,  where  it 
was  held  that  one  who  was  a  party  both  as  a  trustee  and  as  a 
cestui  que  ti^ust  was  bound  by  the  decree. 

The  cases  referred  to  in  the  able  brief  of  appellant^s  coun- 
sel do  not  meet  the  question  here  presented,  for  the  appellant 
was  challenged  to  present  whatever  claim  he  had,  and  was 
asked  to  join  issue  upon  the  validity  and  effect  of  the  mort- 
gage, and,  having  failed  to  take  advantage  of  his  day  in  courts 
is  concluded. 

We  can  not  examine  the  rulings  in  the  foreclosure  suit  to 
ascertain  whether  they  were  or  were  not  erroneous,  for,  con- 
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ceding  that  they  were  erroneous^  still  the  judgment  can  not 
be  impeached  in  this  collateral  manner.  It  is  only  judgments 
that  are  absolutely  void  that  can  be  overthrown  in  a  collateral 
attack. 

What  we  have  said  disposes  of  all  the  legal  questions  in 
the  case,  and  it  is  unnecessary  to  examine  in  detail  the  errors 
assigned. 

Judgment  affirmed. 

FUed  Jan.  23, 1886. 


No.  11,938. 
BOSZELL  V.  RoeZELU 

PuBCHASER  Pkmdente  Lfte.. — Where  a  parchaser  pendente  lite  is  not  en- 
titled to  defend  his  right  in  his  own  name,  he  may  do  so  in  the  name  of 
hia  grantor. 

Sahe. — Supreme  Cknut, — JvdgnwnL — h^anL— Appeal  afier  BemovcU  of  Din' 
biHiy. —  Oonfeenon  cf  Errors. —  OoUugion, —  Defence  by  Grantee  in  Name  <^ 
Qrantar. — R.,  claiming  to  own  land  which  had  been  deeded  to  his  infant 
son,  brought  an  action  against  the  latter  to  have  his  title  quieted,  which 
was  done.  B.  then  sold  the  land  hj  warranty  deed  to  G.,  and  the  latter 
to  P.  After  R.'s  son  became  of  age  he  appealed  from  the  judgment  in 
fayor  of  his  father  to  the  Supreme  Court.  P.  filed  an  application  to  be 
allowed  to  defend,  either  in  his  own  name  or  in  the  name  of  R.,  showing 
his  interest,  and  alleging  that  B.  is  insolvent,  and  that  he  and  his  son 
had  colluded  to  procure  a  reversal  of  the  judgment,  and  that  B.  had 
executed  a  confession  of  errors.  Subsequently  a  confession  of  errors 
was  filed. 

Heldf  that  the  confession  of  errors  should  be  disregarded,  and  P.  allowed 
to  defend  in  B.'s  name. 

From  the  Decatur  Circuit  Court. 

C  Ewing  and  J.  K.  Ewing,  for  appellant. 
F.  E.  Oavin,  for  appellee. 

ZoLLABS^  J. — ^While  in  the  army  during  the  late  war,  ap- 
pellee contracted  for  the  purchase  of  the  real  estate  in  con- 
troversy in  this  action.     Before  his  return,  it  was  deeded  to 
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his  then  infitnt  son,  appellant.  In  1877,  appellee  claiming 
that  the  property  belonged  to  him,  and  that  the  conveyance 
to  the  son  had  been  made  by  mistake,  brought  an  action  to 
recover  the  property  and  to  have  the  title  quieted  in  him. 

A  guardian  ad  litem  was  appointed  for  appellant,  and  such 
proceedings  were  had  that  a  commissioner  was  appointed  to 
convey  the  legal  title  to  appellee.  The  commissioner  made 
a  deed  which  was  approved  by  the  court,  and  the  title  was 
quieted  in  appellee.  After  appellant  became  twenty-one 
years  old,  he  took  an  appeal,  and  filed  the  record  in  this 
court  on  the  7th  day  of  October,  1884. 

On  the  27th  day  of  December,  1884,  Edwin  S.  Porter  filed 
an  application  to  be  allowed  to  contest  the  assigned  errors, 
either  in  his  own  name  as  a  party  to  the  appeal,  or  in  the 
name  of  appellee.  In  this  application  he  sets  up  under  oath, 
amongst  other  things^  that,  on  the  7th  day  of  October,  1877, 
which  was  subsequent  to  the  judgment  above  mentioned  in 
favor  of  appellee,  said  appellee  and  his  wife  sold,  and  by  a 
general  warranty  deed  conveyed,  the  real  estate  to  one  Mary 
F.  Grant,  and  that  she  sold  and  by  warranty  deed  conveyed 
the  real  estate  to  him.  Porter;  that  appellee,  the  father  of 
appellant,  is  wholly  insolvent;  that  they  have  colluded  to 
procure  a  reversal  of  the  judgment,  and  that  appellee  had  ex- 
ecuted and  delivered  to  appellant,  or  to  his  counsel,  a  written 
confession  of  errors.  On  the  6th  day  of  January,  1885,  there 
was  filed  a  written  confession  of  errors,  and  a  consent  that 
the  judgment  might  be  reversed,  signed  by  appellee,  and  also 
a  motion  by  appellant  to  dismiss  Porter's  application.  This 
motion  is  not  based  upon  a  denial  of  the  facts  set  up  in  Por- 
ter's application,  but  rests  upon  the  assumption  that  there  is 
no  way  by  which  Porter  can  be  made  a  party  in  this  court,  or 
be  allowed  to  contest  the  case  in  appellee's  name.  It  will  be 
seen  that  after  appellee  got  the  title  to  the  real  estate  quieted 
in  him  by  the  judgment  of  the  court,  he  sold  it  and  conveyed 
the  legal  title  thereto  by  a  warranty  deed.   He  thus  divested 
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himself  of  all  interest  in  the  real  estate^  which  was  the  sub- 
ject-matter of  the  controversy  between  him  and  appellant. 
Being  insolvent  at  the  time  Porter  filed  his  application^  ap- 
pellee had  no  interest  in  the  controversy^  except  as  he  might, 
as  a  matter  of  honor,  desire  to  protect  his  grantees.  Ac- 
cording to  the  showing  in  Porter's  application,  appellee  did 
not  have  that  interest.  It  is  thus  manifest  that  there  is  no 
immediate  protection  for  Porter  in  the  controversy,  if  he 
needs  protection,  unless  he  can  in  some  way  prevent  the 
confession  of  errors  by  appellee  and  be  allowed  to  contest 
the  case. 

Appellant,  being  a  minor  at  the  time  the  judgment  was  ren- 
dered against  him^  had  the  right  to  appeal  at  any  time  within 
one  year  after  becoming  twenty-one  years  of  age.  An  ap- 
peal is  said  to  be  a  continuation  of  the  same  case.  Powell 
App.  Proc.  104.  It  is  not  necessary  nor  proper  that  we 
should  now  decide  as  to  whether  or  not^  for  all  purposes, 
Porter  should  be  regarded  as  a  purchaser  pendente  lite,  nor  in 
what  respect  or  to  what  extent  his  rights  might  be  afiected 
by  a  reversal  of  the  judgment.  These  are  questions  that 
may  hereaft^er  arise  in  the  determination  of  th9  ultimate 
rights  of  the  parties. 

Appellant's  theory  is,  that  Porter  became  a  purchaser  penr 
dente  lite.  For  the  purpose  of  a  decision  upon  the  applica- 
tion and  motion  before  us,  we  may  adopt  that  theory  to  the 
extent  that  Porter  was  a  purchaser  pendente  lite  in  such  a 
sense  as  that  he  has  a  right  to  defend  the  action  in  appellee's 
name.  The  law  is,  that  if  a  deed  is  made  pendente  lite,  or 
under  such  circumstances  as  that  the  grantee  can  not  defend 
his  right  and  title  to  the  real  property  conveyed  in  his  own 
name,  he  may  do  so  in  the,  name  of  his  grantor. 

The  grantor  in  such  cases,  by  his  conveyance,  authorizes 
the  grantee  to  protect  his  right  to  the  property  conveyed,  by 
a  suit  or  defence  in  the  name  of  the  grantor,  and  in  such  cases 
the  grantor  can  neither  dismiss  the  suit  nor  prevent  the  de- 
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fence.  Steeple  v.  Douming,  60  Ind.  478 ;  Vail  v.  Lindsay,  67 
Ind.  528;  Ex  ParU  Railroad  Cb.,  95  U.  S.  221. 

In  the  last  case  above^  it  was  said :  ^^A^peridenie  lite  assign- 
ment carries  with  it  an  implied  license  by  the  assignor  for  the 
use  of  his  name  in  the  cause  by  the  assignee  to  protect  the 
rights  assigned.'^ 

In  the  case  of  Lord  v.  Veaaiey  8  How.  (U.  S.)  250,  third 
persons,  not  parties  to  the  action,  but  whose  rights^  would  be 
affected  by  a  decision  in  the  case,  were  allowed  to  file  affi- 
davits and  show  that  the  controversy  between  the  parties  to 
the  record  was  not  a  real  one ;  that  their  interests  were  really 
the  same,  and  that  they  sought  a  decision  for  the  purpose  of 
affecting  the  rights  of  said  third  persons.  Upon  this  show- 
ing the  writ  of  error  was  dismissed.  See,  also,  B.  S.  1881, 
section  271. 

In  the  case  before  us,  it  is  made  to  appear  by  Porter's  ap- 
plication that  appellee  has  no  real  interest  in  the  case  adverse 
to  his  son ;  that  he  is  colluding  with  the  son  for  a  reversal  of 
the  judgment,  and  that  such  a  reversal  may  seriously  affect 
Porter's  title  to  the  real  estate.  Upon  this  showing,  and  under 
all  the  circumstances  of  the  case,  it  seems  clear  that  Porter 
should  be  afforded  an  opportunity  to  defend,  and  that  appel- 
'  lee  should  not  be  allowed  to  defeat  such  defence  by  a  confes- 
sion of  error.  And,  under  all  the  cifcumstances  of  the  case, 
this  court  has  ample  authority  to  direct  and  order,  that  the 
confession  of  errors  by  appellee  shall  be  disregarded  and  re- 
jected, and  that  Porter  shall  be  allowed  to  defend  in  appel- 
lee's name. 

It  is  accordingly  so  ordered,  and  thirty  days  are  given 
Porter  within  which  to  file  a  brief. 

Filed  Jan.  23, 1886. 
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No.  11,978. 
AlEXANDEB  ET  AL.  V.  SWACEHAMEB. 

CoKVXBSlON. — Ifmoeent  ParehoKr  i^  Pawnal  IVoperiy  frcm  FraudulaU  Pon- 
9e89or.^ Liability  to  Owner, — Where  one  falsely  and  frandulentlj  repre- 
sents himself  to  the  owner  of  personal  property  to  be  a  member  of  a 
responsible  firm  of  commission  men,  and  by  a  forged  check  of  such  firm 
in  pretended  payment  obtains  from  the  owner,  who  believes  he  is  deal- 
ing with  such  firm,  the  possession  of  the  property,  and  the  same  is 
shipped  by  the  impostor  to  such  firm,  and  by  them  sold  for  him  in  good 
faith  to  an  innocent  dealer,  who  in  turn  disposes  of  it  on  his  own  ac- 
count, the  latter,  in  the  absence  of  negligence  on  the  part  of  the  owner, 
Is  liable  to  him  for  the  value  of  such  property  as  for  a  conversion. 

Same. — Sale,— Delivery.  —  Title, — Apparent  AtUhorify  to  Sell. — Under  such  cir- 
cumstances there  is  no  sale  to  the  impostor  and  no  title  passes,  and  a 
delivery  by  the  owner  under  the  erroneous  supposition  that  a  sale  has 
been  made,  neither  invests  the  person  to  whom  the  delivery  is  made 
with  title,  nor  with  an  apparent  authority  to  sell  the  property. 

From  the  Marion  Superior  Court. 

F.  Winter  and  /.  A.  Holman^  for  appellants. 
/.  E.  MeDonald,  J.  M.  BtUler  and  A.  L.  Mason,  for  ap- 
pellee. 

MiTCHELiiy  J. — There  is  no  dispute  concerning  the  facts 
which  gave  rise  to  this  suit.  The  question  is  upon  which  of 
two  innocent  persons  the  law  will  cast  the  loss  occasioned  by 
the  operations  of  one  who,  by  the  successful  execution  of  a 
fraudulent  scheme,  obtained  wrongful  possession  of  property, 
which  was  afterwards  sold  by  commission  men,  to  whom  it 
was  delivered  for  sale  by  the  person  who  was  fraudulently  in 
possession  of  it. 

On  the  12th  day  of  November,  1883,  Swackhamer,  a 
former  residing  in  Clinton  county,  in  this  State,  was  the 
owner  of  forty  head  of  cattle.  A  man,  calling  himself  John- 
son, and  representing  that  he  was  a  member  of  the  firm  of 
Fort,  Johnson  &  Co.,  who  were  general  commission  sales- 
men of  live-stock  at  Indianapolis,  called  at  Swackhamer's 
&rm  and  proposed  to  purchase  his  cattle  for  the  firm  of 
Vol.  105.- 
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which  he  represented  himself  to  be  a  member.  After  looking  at 
the  cattle^  and  agreeing  on  the  price^  the  owner  of  the  animals 
was  informed  by  the  pretended  Johnson  that  he  carried  no 
money  with  him,  and  that  he  would  be  obliged  to  deliver  the 
check  of  his  firm  on  their  bankers  at  Indianapolis,  in  pay- 
ment for  the  cattle.  This  arrangement  was  not  at  once  en* 
tirely  satisfactory  to  the  seller.  Aft;er  some  suggestions  a» 
to  the  manner  in  which  he  might  assure  himself  of  payment, 
it  was  agreed  that  Swackhamer  should  telegraph  the  banking- 
house  of  S.  A.  Fletcher  &  Co.,  at  Indianapolis,  to  ascertain 
the  responsibility  of  the  firm  of  Fort,  Johnson  &  Co.,  and 
that  the  cattle  should  remain  his  property  until  paid  for» 
The  pretended  Johnson  remained  over  night  with  the  former, 
who  in  the  meantime  dispatched  an  inquiry  to  the  bankers^ 
referred  to,  concerning  the  standing  and  credit  of  Fort,  John- 
son &  Co.  Receiving  a  satisfactory  answer  he  accepted  & 
check,  signed  Fort,  Johnson  &  Co.,  for  the  agreed  value  of 
the  cattle,  and  turned  them  over  to  the  purchaser,  who  said : 
"  If  this  check  is  not  promptly  paid,  these  cattle  are  youra 
until  you  get  your  money.*'  The  cattle  were  driven  to  a 
railway  station  near  by,  and  in  the  presence  of  Swackhamer 
a  bill  of  lading  was  delivered  to  Johnson,  billing  the  cattle 
to  Fort,  Johnson  <fe  Co.,  in  care  of  J.  Zeigler.  The  cattle 
were  shipped  directly  to  Indianapolis,  and  were  received  at 
the  stock-yards  by  the  consignees.  Swackhamer  placed  the 
check  in  the  Farmers  Bank  at  Frankfort  for  collection.  Two 
days  afterwards  he  was  informed  it  was  a  forgery  and  had 
been  returned  unpaid.  In  the  meantime  the  pretended  John- 
son had  presented  himself  to  Fort,  Johnson  &  Co.,  under  the 
assumed  name  of  John  Zeigler,  and  had  procured  them  to 
sell  the  cattle  on  commission  to  the  appellants,  Alexander  & 
Co.  These  gentlemen  were  cattle  dealers,  engaged  in  buy- 
ing stock  for  eastern  markets.  They  paid  full  value  for  the 
cattle,  without  notice  of  Swackhamer's  claim,  and  believed 
Fort,  Johnson  &  Co.  were  authorized  to  sell  them  as  com- 
mission men.     The  cattle  were  immediately  shipped  east  and 
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sold  by  Alexander  &  Co.  Both  Fort,  Johnson  &  Co.  and 
the  appellants  acted  in  entire  good  faith,  and  their  relation 
to  the  whole  transaction  was  according  to  the  usual  course  of 
business.  It  turned  out  that  the  real  name  of  the  alleged 
Johnson  was  Kennedy,  that  he  had  no  relation  to  or  connec- 
tion whatever  with  Fort,  Johnson  &  Co.,  who  had  never 
seen  him  but  once  before,  when  he  came  into  their  office  and 
inquired  about  the  price  of  cattle,  and  remarked  that  he  had 
a  lot  to  dispose  of  in  the  country. 

Swackhamer  brought  this  suit  against  Alexander  &  Co.  to 
recover  the  value  of  the  cattle  as  having  been  converted  by 
them.  The  plaintiff  had  a  verdict  for  $1,845,  for  which  sum 
a  judgment  was  rendered  after  a  motion  for  a  new  trial  was 
overruled. 

The  questions  presented  for  decision  arise  upon  instruc- 
tions given  by  the  court,  and  upon  an  instruction  prayed  by 
the  defendant  and  refused. 

The  court  instructed  the  jury,  in  substance,  that  if  Swack- 
hamer at  the  time  of  the  transaction  was,  by  the  fraudulent 
practices  employed  by  the  person  with  whom  he  dealt,  induced 
to  believe  that  he  was  contracting  with  Fort,  Johnson  &  Co., 
through  one  of  the  members  of  that  firm,  and  that  he  was 
selling  and  delivering  his  cattle  to  that  firm,  when  in  truth 
he  was  not  dealing  with  the  firm,  or  with  a  person  authorized 
to  deal  on  its  behalf,  then  the  contract  was  wholly  void,  and 
the  title  and  ownership  of  the  cattle  did  not  pass,  even  though 
the  cattle  were  delivered  into  the  possession  of  the  person  who 
ialsely  personated  a  member  of  the  firm,  and  that,  under  such 
circumstances,  the  defendants,  although  purchasers  in  good 
feith,  took  no  title  to  the  property,  and  would  be  liable  to 
the  plaintiff. 

The  court  further  instructed  the  jury,  substantially,  that  if 
the  sale  was  made  under  the  false  representation  that  the  per- 
son to  whom  it  was  made  was  a  member  of  the  firm  of  Fort, 
Johnson  &  Co.,  and  that  he  made  the  purchase  for  them  upon 
condition  that  the  title  to  the  cattle  was  to  remain  in  the 
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plaintiff  until  the  check  delivered  to  him  in  payment  was 
paid^  then^  even  though  the  cattle  were  delivered  to  the  sup- 
posed member  of  the  firm,  the  title  and  ownership  remained 
in  the  plaintiff,  and  the  defendants,  although  purchasers  in 
good  faith,  without  knowledge  of  the  condition,  would  be 
liable  for  the  value  of  the  cattle. 

The  defendant  asked  the  court  to  instruct,  in  substance, 
that  if  Fort,  Johnson  &  Co.  were  known  by  the  defendants 
to  be  commission  men,  at  the  time  they  purchased  the  cattle 
.from  them,  engaged  in  the  sale  of  live-stock,  and  had  the 
:actual  possession  of  the  cattle  in  controversy,  and  assumed  to 
sell  them  as  commission  men,  then  it  was  not  necessary,  in 
order  to  defeat  the  plaintiff's  right,  that  he  should  have  au- 
thorized Fort,  Johnson  &  Co.  to  sell  the  cattle,  or  that  he 
should  have  delivered  them  into  the  possession  of  that  firm 
^th  the  intention  that  they  should  sell  them,  but  if  he  de- 
livered the  cattle  to  a  person  with  knowledge  that  such  per- 
.son  intended  to  consign  them  to  Fort,  Johnson  &  Co.,  and 
with  knowledge  that  Fort,  Johnson  &  Co.  were  commission 
rinen,  engaged  in  the  sale  of  cattle  consigned  to  them,  expect- 
ing at  the  time  that  he  permitted  them  to  be  taken  and  con- 
'signed,  that  they  would  be  sold  by  Fort,  Johnson  &  Co.,  in 
the  ordinary  course  of  their  business,  and  that  they  were  so 
sold,  then  he  must  be  deemed  to  have  conferred  such  appar- 
ent authority  upon  the  commission  men  to  sell  the  cattle,  as 
authorized  them  to  pass  the  title  to  purchasers  in  good  &ith, 
seven  though  the  sale  was  upon  the  condition  that  the  owner- 
ship should  remain  in  the  plaintiff  until  the  cattle  were  paid 
.for. 

As  relevant  to  the  instructions  given  by  the  court,  it  may 
'be  said  concerning  the  one  first  above  summarized,  it  pro- 
<3eeds  upon  the  theory  that  in  every  contract  of  sale  an  essen- 
.tial  requisite  to  its  validity  is  that  there  shall  be  two  con- 
tracting parties. 

The  possession  of  property  may  be  obtained  from  the  owner 
hy  means  of  fraudulent  devices,  but  it  does  not  necessarily 
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follow  that  the  person  to  whom  property  is  delivered  in  pur- 
suance of  such  devices,  thereby  becomes  a  purchaser,  or  that 
a  sale,  even  though  one  was  intended,  has  resulted  from  the 
transaction.  If  there  was  in  fact  no  purchaser,  there  was  no> 
de  facto  sale.  No  contract  resulted  which  required  avoid- 
ance.    The  transaction  was  void. 

Whenever  property  is  obtained  from  the  owner  by  frau J^ 
it  is  therefore  important  to  determine  whether  the  &cts  show* 
a  sale  to  the  party  guilty  of  the  fraud  or  a  mere  delivery  of 
it  into  his  possession  as  a  result  of  the  fraudulent  devices, 
practiced. 

If  the  owner  of  goods  is  induced  by  fraudulent  represen- 
tations to  deliver  them  to  an  irresponsible  purchaser,  in  pur- 
suance of  a  contract  of  sale  to  him,  and  such  purchaser,  while- 
in  possession,  transfers  them  for  a  valuable  consideration  to  a 
third  person,  who  acts  in  good  faith,  without  notice  of  the 
fraud,  the  title  of  the  good-faith  purchaser  will  prevail  over 
that  of  the  first  owner.  Oamie,  Dunn  &  Cb.  v.  Rauhy  lOO 
Ind.  247 ;  Parrish  v.  Thurston^  87  Ind.  437. 

In  the  case  before  us,  both  upon  the  facts  assumed  in  the 
instruction,  and  as  they  appear  in  the  evidence,  there  was  ne 
contract  of  sale  to  the  spurious  representative  of  the  firm,  one 
of  whose  members  he  falsely  personated.  He  did  not  pro- 
pose to  buy  on  his  own  account,  nor  did  the  plaintiff  con- 
template a  sale  to  him. 

The  plaintiff  contracted  upon  the  supposition  that  he  was 
selling  to  Fort,  Johnson  &  Co.,  through  the  agency  of  a  mem- 
ber of  that  firm.  He  did  not  agree  to  sell,  or  contemplate  a. 
sale,  to  any  other  person,  nor  did  the  person  with  whom  he 
negotiated  propose  to  purchase  for  himself  or  any  other  thai> 
Fort,  Johnson  &  Co.  The  transaction  resulted  in  a  misad- 
venture. No  sale  was  made  to  Fort,  Johnson  &  Co.,  and  as- 
no  other  was  proposed  or  contemplated,  none  was  made.  Ii> 
the  language  of  the  instruction  given,  the  contract  waa 
whoUy  void.  By  means  of  a  trick,  the  naked  possession: 
of  his  property  had  been  procured  from  the  plaintiff,  while 
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the  title  and  ownership  remained  in  him^  afler  the  delivery 
the  same  as  before. 

No  one  can  transfer  a  greater  right  or  better  title  to  prop- 
erty than  he  possesses  himself.  It  follows  necessarily^  when 
Fort^  Johnson  &  Co.  sold  the  cattle  to  Alexander  &  Ck).^  at 
the  request  and  for  the  benefit  of  the  fraudulent  possessor, 
they  sold  no  better  or  greater  right  than  he  had.  When, 
therefore,  Alexander  &  Co.  sold  the  cattle,  they  sold  prop- 
erty to  which  the  plaintiff  had  a  perfect  title,  and  when  they 
received  the  proceeds  of  such  sale  they  received  money  which 
belonged  to  the  plaintiff.  This  amounted  to  a  conversion  of 
the  plaintiff  ^s  property,  for  which  they  were  liable.  Hamet 
V.  Letcher,  37  Ohio  St.  356  (41  Am.  R.  519) ;  Barker  v.  Dins- 
more,  72  Pa.  St.  427  (13  Am.  R.  697);  Moody  v.  Blake,  117 
Mass.  23  (19  Am.  R.  394) ;  Oandy  v.  Lindmy,  L.  R.  3  App. 
Cas.  469. 

In  McCombie  v.  Dames,  6  East,  538,  Lord  Ellenbobough 
said :  "According  to  Lord  Holt,  in  Baldwin  v.  Cole,  6  Mod. 
212,  the  very  assuming  to  one's  self  the  property  and  right 
of  disposing  of  another  man's  goods,  is  a  conversion ;  and  cer- 
tainly a  man  is  guilty  of  conversion  who  takes  my  property 
by  assignment  from  another  who  has  no  authority  to  dispose 
of  it."  So,  in  Hyde  v.  Noble,  13  N.  H.  494,  it  was  held  that 
one  who  claimed  a  right  to  property  under  a  purchase  from 
a  person  who  had  no  title  or  power  to  sell,  was  liable  for  a 
conversion. 

The  cattle  were  the  property  of  the  plaintiff,  and  their  ap- 
propriation by  Alexander  &  Co.  was  without  authority.  The 
.  unauthorized  appropriation  of  another's  property  is,  as  a  rule, 
sufficient  to  enable  the  owner  to  maintain  an  action  for  its 
conversion.  A  purchaser  without  notice  from  one  who  has 
no  title  and  no  right  or  apparent  authority  to  transfer  the 
property,  will  not  be  a  defence. 

In  Hilh  V.  ^ell,  104  Mass.  173  (6  Am.  R.  216),  it  was 
said :  "  Even  an  auctioneer  or  broker,  who  sells  property  for 
one  who  has  no  title,  and  pays  over  to  his  principal  the  pro- 
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ceeds^  with  no  knowledge  of  the  defect  of  title  or  want  of 
authority^  is  held  to  be  liable  for  its  conversion  to  the  real 
owner/'  Shearer  v.  EoanSy  89  Ind.  400;  Breckenridge  v. 
McAfee,  54  Ind.  141 ;  Curmey  Dunn  &  Co.  v.  Rauh,  supra; 
Stanley  v.  Gaylord,  1  Cush.  537 ;  Gilmore  v.  Newton,  9  Allen^ 
171 ;  Grunaon  v.  State,  89  Ind.  533  (46  Am.  R.  178). 

As  upon  the  facts  assumed  there  was  no  sale  either  abso- 
lute or  conditional^  so  much  of  the  second  instruction  given 
by  the  court  as  referred  to  a  conditional  sale  was  probably 
not  entirely  accurate. 

The  jury  were  correctly  told  in  the  first  instruction  referred 
to,  that  if  certain  facts  and  representations  were  proved;  the 
pretended  sale  was  wholly  void.  In  the  second,  the  same 
facts,  substantially,  were  assumed,  and  to  the  facts  assumed 
was  added  the  further  proposition,  that  if  the  sale  was  upon 
condition  that  the  title  to  the  property  should  remain  in 
the  plaintiff  until  the  check  spoken  of  was  paid,  then  the 
sale  was  conditional,  and  the  plaintiff  would  be  entitled  to 
recover.  There  was  no  dispute  about  the  material  facts  in 
the  case,  and  as  upon  the  undisputed  facts  there  was  no  sale 
of  any  kind,  the  proposition  relating  to  a  conditional  sale 
was  wholly  immaterial.  The  court  should  have  so  treated 
it,  as  well  in  the  instructions  given  of  its  own  motion  as  in 
those  refused  upon  the  request  of  the  defendants.  If,  how- 
ever, the  instruction  given  was  erroneous,  it  was  because,  on 
all  the  facts  assumed  in  it,  the  law  was  stated  more  favorable 
to  the  defendants  than  the  rule  warrants.  If  all  the  facts  re- 
cited  were  proved,  there  was  no  sale  of  any  kind,  and  the 
defendants  were  liable. 

This  practically  disposes  of  the  instruction  prayed  by  the 
defendants.  The  difficulty  with  the  instruction  is,  that  it  is 
not  predicated  upon  a  state  of  facts  upon  which  a  sale  of  any 
kind  can  be  founded,  or  upou  which  any  apparent  title,  right 
or  authority  of  the  person  who  obtained  the  cattle  by  fraud 
can  be  based.  It  proceeds  upon  the  theory  that  the  bare  de- 
livery of  the  cattle,  under  the  expectation  that  they  were  to 
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be  shipped  to  a  firm  engaged  in  selling  cattle  on  commis- 
sion, would  be  sufficient  to  defeat  plaintiff's  right.  •  We  can 
not  give  our  assent  to  this  proposition,  as  applied  to  the  &cts 
in  this  case. 

The  feet  that  possession  of  the  plaintiff's  property  was  ob- 
tained by  the  fraudulent  practices  alluded  to,  and  under  cir- 
cumstances which  neither  divested  nor  in  any  manner  affected 
his  title,  could  invest  the  wrong-doer  with  no  such  apparent 
authority  as  to  enable  him  by  any  means  to  communicate  any 
right  or  title  to  another ;  and  this  would  be  so  even  though 
the  plaintiff  at  the  time  he  delivered  the  cattle  supposed  he 
had  sold  them  to  Fort,  Johnson  &  Co.,  to  be  resold  by  them 
as  commission  men  or  factors. 

Alexander  &  Co.  can  only  protect  themselves  by  showing- 
some  title,  right  or  authority,  real  or  apparent,  in  the  fraud- 
ulent possessor  of  the  cattle.  In  brief,  the  instruction  asked, 
as  applied  to  the  undisputed  facts,  proposes,  that  if  posses- 
sion of  the  plaintiff's  cattle  was  obtained  from  him  by  a  per- 
son who  by  means  of  false  devices  induced,  in  plaintiff's  mind, 
the  belief  that  he  was  selling  and  delivering  them  to  a  re- 
sponsible firm  of  commission  men,  to  be  resold,  when  in  feet 
he  was  not  selling  them  to  any  one,  then  the  person  so  ob- 
taining possession  had  apparent  authority  to  deliver  them  to 
the  commission  men,  in  such  manner  that  they  could  transfer 
the  title  to  Alexander  &  Co.,  so  as  to  shield  them  from  lia- 
bility. The  only  case  brought  to  our  notice  which  seems  to 
lend  any  support  to  this  view  is  Roach  v.  Turk,  9  Heisk.  708. 
The  fects  in  that  case  were  that  Turk  sent  three  bales  of  cot- 
ton to  Commerce  Landing,  on  the  Mississippi,  to  be  shipped 
to  Roach  &  Co.,  commission  merchants  at  Memphis.  Ware, 
a  clerk  of  the  shipping  agent  at  the  landing,  received  the 
cotton  in  the  absence  of  his  principal,  and,  instead  of  shipping' 
it  in  the  name  of  Turk,  shipped  it  in  his  own  name.  The 
commission  merchants,  without  notice  of  the  real  owner,  sold 
the  cotton  and  paid  the  money  over  to  Ware.     It  was  held. 
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overruling  an  earlier  case,  that  the  commission  men  were  not 
liable  to  Turk,  as  for  a  conversion,  without  a  demand  for  the 
cotton  or  its  proceeds  while  it  was  in  their  hands. 

Upon  an  examination  of  the  case,  it  will  be  found  that  the 
non-liability  of  the  commission  men  was  predicated  upon  the 
feet  that  they  neither  had  the  property,  nor  the  proceeds  aris- 
ing from  its  sale,  in  their  hands  at  the  time  it  was  demanded 
of  them.  Without  yielding  our  assent  to  the  doctrine  of  the 
case  cited,  which  we  think  is  opposed  by  the  authorities  we 
have  already  cited  and  many  others,  we  think  it  clearly  dis- 
tinguishable from  the  case  before  us.  The  cattle  in  question 
were  the  plaintiff^s  property  when  Alexander  &  Co.  received 
and  sold  them.  The  proceeds  of  the  sale  remained  in  their 
hands  when  the  suit  was  commienced,  and  they  asserted  a  right 
to  it  adverse  to  the  plaintiff.  This,  on  the  doctrine  of  Roach 
V.  Turk,  supra,  made  them  liable,  as  for  a  conversion. 

If,  upon  the  facts  assumed  in  the  instruction  asked  by  the 
defendants  in  this  case,  it  had  appeared  that  a  conditional  sale 
had  actually  been  made,  an  entirely  different  question  would 
have  been  presented.  In  such  a  case,  it  might  well  be,  al- 
though we  decide  nothing  on  the  subject,  that  the  purchaser 
on  condition  would  be  clothed  with  such  apparent  authority 
as  that  the  severe  rule  of  law  applicable  here  would  not  be 
applied.  Possibly,  the  remedy  of  the  vendor  who  confers 
upon  another  an  apparent  title  by  a  conditional  sale,  may  be 
restricted  to  the  right  to  recover  the  property,  and  that  no 
one  can  be  held  responsible  in  tort  for  its  conversion  who 
merely  *' exercises  such  dominion  over  it,  as  is  warranted  by 
the  authority  thus  given.'*  Hilla  v.  Snell,  104  Mass.  173 ; 
Burbank  v.  Cfrooker,  7  Gray,  158;  Vincent  v.  Gomelly  13 
Pick.  294. 

As  there  is  no  error  found  in  the  record  the  judgment  is 
affirmed,  with  costs. 

Elliott,  J.,  did  not  participate  in  the  decision  of  this  case. 

Filed  Jan.  22, 1886. 
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On  Petition  for  a  Rehearing. 

Mitchell^  J. — It  is  contended  in  support  of  the  petition 
for  a  rehearing^  that,  by  delivering  his  property  to  the  im- 
postor under  the  circumstances  disclosed,  the  appellee  is 
estopped  to  assert,  as  against  a  good  faith  purchaser,  that  he 
'  had  not,  by  such  delivery,  invested  the  impostor  with  apparent 
authority  to  sell  the  property.  It  is  said  the  question  is  not 
whether  the  title  passed  by  the  transaction  between  the  ap- 
pellee and  the  swindler,  but  whether  such  an  appearance  of 
authority  was  created  by  delivering  the  cattle  into  his  pos- 
session, with  knowledge  that  they  were  to  be  shipped  to  a 
firm  engaged  in  selling  on  commission,  as  that  the  appellee 
may  not  now  assert  anything  to  the  contrary. 

In  the  consideration  of  this  question  at  the  former  hear- 
ing, our  opinion  was  adverse  to  the  view  of  the  appellants  in 
this  regard.  We  held  that  as  one  of  the  essential  factors 
to  a  contract — one  of  the  contracting  parties — was  entirely 
wanting,  no  contract  resulted,  and  hence  no  title  passed,  and 
that  a  delivery  under  the  erroneous  supposition  that  a  sale 
had  been  made,  neither  invested  the  person  to  whom  the  de- 
livery was  made  with  title,  nor  with  an  apparent  authority  to 
sell  or  dispose  of  the  property  thus  delivered.  We  adhere 
to  this  conclusion. 

Our  attention  is  called  to  the  case  of  Samuel  v.  Cheney,  135 
Mass.  278  (46  Am.  R.  467).  Upon  an  examination  of  the 
case  we  do  not  think  it  supports  the  appellants'  contention. 
The  origin  of  that  case  was  a  suit  to  hold  a  common  carrier 
liable  for  goods  delivered  to  a  swindler.  An  impostor  falsely 
personated  a  merchant  in  good  credit,  and  ordered  goods  to 
be  shipped  to  himself  by  the  name  of  the  merchant  percon- 
ated,  at  a  given  number.  The  goods  were  delivered  by  the 
carrier  according  to  the  directions  upon  them,  to  the  person 
who  actually  sent  the  order.  The  consignor  supposed  the 
order  was  from  the  merchant.  The  merchant  neither  gave 
the  order  nor  received  the  goods,  but  the  carrier  delivered 
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the  goods  at  the  place  to  which  they  were  directed  and  to  the 
person  who  actually  ordered  them.  It  was  held  that  the 
contract  of  the  carrier  was,  not  that  he  would  ascertain  who 
was  the  owner  of  the  goods  and  deliver  to  him,  but  that  it 
was  sufficient  to  exonerate  the  carrier  from  liability  for  negli- 
gence if  he  delivered  the  goods  according  to  directions  to  the 
person  to  whom  they  were  sent.  That  the  consignor  directed 
and  sent  the  goods  to  a  person  different  from  the  one  he  actu- 
ally intended,  could  not  make  the  carrier  liable  for  negligence 
in  delivering  the  goods  at  the  place  to  which  they  were  di- 
rected and  to  the  very  person  who  ordered  them.  No  ques- 
tion of  title  or  apparent  authority  was  involved  in  the  case. 
The  sole  question  related  to  the  carrier^s  negligence. 

The  appellee  was  not  estopped  on  the  ground  of  negligence 
in  delivering  the  cattle  under  the  circumstances  disclosed. 
To  constitute  an  estoppel  the  party  sought  to  be  estopped 
must  have  designedly  done  some  act  or  made  some  admission 
inconsistent  with  the  claim  or  defence  which  he  proposes  to 
set  up,  and  another  must  have  acted  on  such  admission  with 
his  knowledge  and  consent. 

The  owner  of  the  cattle  was  induced  to  believe  that  he  had 
made  a  sale  to  Fort,  Johnson  &  Co.  Acting  on  that  belief, 
he  delivered  the  property,  as  he  supposed,  to  a  member  of  the 
firm.  For  want  of  a  purchaser  no  contract  of  sale  resulted. 
No  authority  or  appearance  of  authority  was  either  conferred 
or  attempted  to  be  conferred  upon  the  impostor  other  or  dif- 
ferent from  that  which  would  have  attended  a  sale.  When 
it  resulted  that  no  sale  took  place,  the  delivery  and  all  the 
incidents  of  the  transaction  were  a  nullity  and  ineffectual  to 
support  the  claim  of  the  purchaser.  It  was  void  ab  initio. 
Unless  negligence  resulting  in  injury  to  another  could  be 
imputed  to  the  owner  of  the  property  after  he  discovered,  or 
might  have  discovered,  the  deceit  practiced  upon  him,  he  had 
the  right  to  treat  the  property  as  his  own,  and  Recover  as  for 
a  conversion. 

Upon  the  subject  generally,  see  Edmunds  v.  Merchants,  etc., 
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Cb.,  135   Mass.  283;    Thaeher  v.  Moors,  134   Mass.  156; 
Bodliff  V.  DaUinger,  1  New  Eng.  Rep.  608 ;  8.  C,  4  N.  E. 
Rep.  805. 
The  petition  for  a  rehearing  is  overruled.     . 

FUed  April  1, 1886. 
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The  New  York,  Chicago  and  St.  Louis  Railroad  Com- 
pany V.  Doane. 

MonoN  FOB  New  Tbiax. — Judgment.— J^xuHee^-^X  motion  for  a  new  trial 
is  not  a  collateral  motion,  bat  one  directly  connected  with  the  judg- 
ment, and  so  long  as  it  remains  undisposed  of,  there  can  be  no  final 
judgment  within  the  meaning  of  the  statute  regulating  appeals. 

Same. — Appecd  to  Suprtme  (hurt, — Where  a  motion  for  a  new  trial  was  filed 
on  the  same  day  the  judgment  was  rendered,  and  was  not  disposed  of 
for  six  months  or  more,  there  was  no  final  judgment  from  which  to  ap- 
peal until  the  ruling  on  the  motion. 

From  the  Kosciusko  Circuit  Court. 

/.  8.  Frazer,  W.  D,  Frazer  and  /.  B.  Oohra,  for  appellant* 

J.  W.  Oook  and  /.  D.  Widaman,  for  appellee* 

Elliott,  J. — ^The  verdict  in  this  case  was  returned  on  the 
4th  day  of  July,  1884,  and  on  the  following  day  judgment 
was  entered  upon  it.  On  the  same  day  that  the  judgment  was 
entered  the  appellant  filed  a  motion  for  a  new  trial ;  the  cause 
was  then  continued  until  the  23d  day  of  December,  1884, 
without  any  action  being  taken;  on  that  day  the  appellee  un- 
successfully moved  to  strike  out  some  of  the  reasons  assigned 
in  the  appellant's  motion  for  a  new  trial,  and  on  the  23d  day 
of  January,  1885,  the  appellant's  motion  was  overruled  and 
an  appeal  prayed. 

There  was  no  final  judgment  within  the  meaning  of  the 
statute  governing  appeals  until  the  ruling  denying  the  motion 
for  a  new  trial.  The  appellant  had  a  right  to  a  ruling  on  that 
motion ;  for  it  was  properly  and  seasonably  filed.  Until  that 
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motion  was  disposed  of,  there  was  no  final  disposition  of  the 
case.  It  is  quite  clear  that  if  the  appellant  had  brought  up 
the  case  before  a  ruling  on  the  motion,  the  appeal  would  have 
been  dismissed,  on  the  ground  that  it  was  prematurely  taken. 

A  motion  for  a  new  trial  is  not  a  collateral  one,  but  is  one 
directly  connected  with  the  judgment,  and  is  essential  to  pre- 
sent for  review  errors  occurring  on  the  trial,  and  so  long  as 
it  remains  undisposed  of  there  can  be  no  final  judgment  within 
the  meaning  of  the  statute  regulating  appeals.  A  pending 
motion  for  a  new  trial  keeps  the  cause  in  the  trial  court,  pro- 
vided, of  course,  that  the  motion  was  seasonably  filed. 

Motion  to  dismiss  appeal  overruled. 

Filed  Jan.  22, 1886. 
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YERDiCT.^Spedal  <md  Qeneral.— Judgment. — Jhz^eice.— Where,  under  the  \^  ^ 

statate,  a  party  demands  a  special  verdict,  he  is  entitled  to  a  special 
finding  of  all  the  facts  proved  in  the  case,  and  to  the  judgment  of  the 
court  upon  those  facts. 

8ame. —  When  General  Verdid  Musi  he  IXsregarded, — If,  upon  a  demand  be- 
ing made  for  a  special  verdict,  both  a  special  and  a  general  verdict  are 
returned  by  the  jury,  the  general  verdict  must  be  disregarded. 

Conversion. — Quegtion  of  Law  and  Fact. — Special  Verdict — Practice. — ^The 
question  of  a  wrongful  conversion  of  property  is  generally  a  mixed 
question  of  law  and  fact,  and  when  a  special  verdict  is  to  be  returned 
the  jury  find  the  facts  and  the  court  applies  the  law. 

Sabce. — Failure  (^  Jury  to  Find  Material  Farts. —  Venire  de  Novo. — Railroad. — 
Where  the  jury,  in  a  special  verdict,  find  that  the  defendant,  a  railroad 
company,  "  took  and  converted  the  property  in  controversy  to  its  own 
use,"  but  do  not  set  out  the  facts  upon  which  such  conclusion  is  based, 
the  court  shoitld  send  them  to  their  room  to  perfect  their  verdict,  or  if 
this  be  not  done,  a  venire  de  now  should  be  granted. 
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Same. — SufieieMy  <^  Complaint  Alleging  Oonvenion, — A  complaint  against  a 
railroad  company,  ailing  that  the  defendant  unlawfully  and  wrong- 
fully took,  converted  and  appropriated  the  property  in  controversy  to 
its  own  use  by  hauling  it  away  and  using  it  in  its  road,  sufficiently 
charges  a  conversion. 

Qaue.— Location  of  Property, — Motion  to  Make  Specific. — I^racHee, — Where,  by 
reason  of  the  loss  of  his  memorandum,  the  plaintiff  alleges  that  he 
is  unable  to  locate  the  property  any  more  definitely  than  that  it  was 
along  the  line  of  the  defendant's  road  in  certain  counties,  it  is  not  a 
reversible  error  to  overrule  a  motion  to  make  the  complaint  more 
specific. 

From  the  Clinton  Circuit  Court. 

O.  W.  Easleyy  W.  F.  StiUweU,  8.  0.  Bayleas  and  W.  H.  Ru9- 
selly  for  appellant. 

/.  V.  Kent,  J.  W.  Merritt  and  0.  E,  Brumbaugh,  for  appellee. 

Z0LLAB8,  J. — Appellee  brought  this  action  to  recover  the 
value  of  a  large  amount  of  bridge  timber^  piling  timber  and 
railroad  cross-ties,  which  he  alleges  appellant  took  and  con- 
verted to  its  own  use. 

It  is  averred  in  the  complaint  that  appellee  was  the  owner 
of  such  timber  and  ties,  located  along  the  line  of  appellant's 
road  in  the  counties  of  Carroll,  Clinton,  Boone,  Hamilton  and 
Marion,  and  that  he  was  unable  to  give  a  more  particular  de- 
scription of  the  exact  location,  because  of  the  loss  of  a  mem- 
orandum. A  motion  to  make  the  complaint  more  certain  as 
to  the  location  of  the  property  was  overruled,  and  appellant 
excepted.     Error  is  predicated  upon  this  ruling. 

We  do  not  think  that  it  was  such  an  error  as  would  justify 
a  reversal  of  the  judgment.  If  appellant  took  and  converted 
the  property  as  charged,  it  might  have  been  impossible  for 
appellee  to  discover  its  exact  location  when  so  taken,  in  the 
absence  of  a  memorandum  which  he  seems  to  have  had  and 
lost. 

Under  the  assigned  error  in  overruling  a  demurrer  to  the 
complaint,  appellant's  counsel  argue  that  it  does  not  suffi- 
ciently charge  a  conversion  of  the  property  by  appellant. 

We  think  otherwise.     It  is  charged  that  appellant  unlaw-* 
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fully  and  wrongfully  took,  convertecj,  and  appropriated  to  its 
own  use  all  of  the  property,  by  hauling  it  away,  and  by  put- 
ting it  into  the  construction  of  repairs  and  other  uses  of  the 
railroad,  and  by  refusing  to  allow  appellee  to  remove  or  use 
his  said  property.  These  averments  clearly  constitute  a  charge 
of  conversion,  and  hence  the  demurrer  to  the  complaint  was 
properly  overruled.  Gordon  v.  Stockdale,  89  Ind.  240,  and 
cases  there  cited.  See,  also,  Robinson  v.  Skipworih,  23  Ind. 
311 ;  Proctor  v.  Cole,  66  Ind.  576;  Terrell  v.  BvMerfield,  92 
Ind.  1 ;  Nelson  v.  Oormn,  59  Ind.  489 ;  Nichols  v.  Newsom, 
2  Murphey  (N.  C),  302 ;  Badger  v.  Hatch,  71  Maine,  562 ; 
Spenoer  v.  Bla^kman,  9  Wend.  167 ;  Ferguson  v.  Clifford,  37 
N.  H.  86 ;  LaveHy  v.  Snethm,  68  N.  Y.  522  (23  Am.  R.  184) ; 
Syeds  v.  Hay,  4  T.  R.  260 ;  Bristol  v.  BuH,  7  Johns.  254. 

Before  the  argument,  appellant,  by  its  counsel,  requested 
that  the  jury  should  be  required  to  find  and  return  a  special 
verdict. 

The  jury  returned  a  general  verdict  in  favor  of  appellee^ 
assessing  his  damages  at  $4,520,  and  also  a  special  verdict. 
In  the  body  of  this  special  verdict  is  also  injected  a  general 
verdict  in  &vor  of  appellee.  When  these  verdicts  were  re- 
turned by  the  jury,  appellant  objected  to  the  reception  of  the 
general  verdict,  and  subsequently  moved  to  strike  it  out.  Ap- 
pellant also  objected  to  the  discharge  of  the  jury  until  they 
should  render  a  more  perfect  special  verdict.  These  objec- 
tions and  motion  were  overruled,  and  appellant  excepted. 
Thereupon  appellant  moved  for  a  t?emVe  de  novo,  on  the  ground 
that  the  special  verdict  is  not  a  finding  of  the  material  facts 
in  the  case,  but  embodies  conclusions  of  law. 

We  think  that  the  court  clearly  erred  in  refusing  to  require 
the  jury  to  perfect  their  special  verdict,  and  in  overruling  ap- 
pellant's motion  for  a  venire  de  novo.  Appellee's  counsel  seem 
to  have  tried  the  case  upon  the  theory  that  the  jury  had  the 
right  to  return  both  a  general  and  special  verdict,  even  though 
a  special  verdict  was  demanded.  The  court  also  seems  to  have 
proceeded  upon  the  same  theory,  and  hence  charged  the  jury 
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at  length  as  to  the  law  of  the  case.  In  these  charges,  the 
jury  were  instructed  at  length  as  to  what  acts  by  appellant 
would  amount  to  a  conversion  of  the  property.  These  in- 
structions;  doubtless,  influenced  the  jury  in  arriving  at  their 
general  verdict,  and  in  reaching  the  general  conclusion  in  the 
special  verdict,  that  appellant  had  converted  the  property  to 
its  own  use. 

Verdicts  are  thus  defined  by  the  statute :  "  The  verdict  of 
a  jury  is  either  general  or  special.  A  general  verdict  is  that 
by  which  they  pronounce  generally  upon  all  or  any  of  the 
issues,  either  in  favor  of  the  plaintifi^  or  defendant.  A  spe- 
cial verdict  is  that  by  which  the  jury  find  the  fiwjts  only,  leav- 
ing judgment  thereon  to  the  court."  R.  S.  1881,  section  545. 

It  is  further  provided  in  section  546  that,  '^  In  all  actions, 
the  jury,  unless  otherwise  directed  by  the  court,  may,  in  their 
discretion,  render  a  general  or  special  verdict;  but  the  court 
shall,  at  the  request  of  either  party,  direct  them  to  give  a 
special  verdict  in  writing  upon  all  or  any  of  the  issues ;  and 
in  all  cases,  when  requested  by  either  party,  shall  instruct 
them,  if  they  render  a  general  verdict,  to  find  specially  upon 
particular  questions  of  fact,  to  be  stated  in  writing.  This 
special  finding  is  to  be  recorded  with  the  verdict." 

These  sections  of  the  statute  clearly  provide  for  two  kinds 
of  verdicts,  a  special  and  general  verdict.  They  do  not 
together  form  one  verdict,  but  are  separate  and  distinct.  A 
general  verdict  is  a  finding  generally  for  the  plaintiff  or  de- 
fendant upon  the  facts  and  the  law  as  given  by  the  court  in 
instructions.  A  special  verdict  is  a  finding  of  the  facts  only. 
In  this,  the  jury  have  nothing  to  do  with  the  law.  The  court 
does  not  instruct  them  as  to  the  law,  but  in  the  rendition  of 
the  judgment,  applies  the  law  to  the  fiicts  found  by  the  jury. 
Indianapolis,  etc,  R.  W.  Co.  v.  Bush,  101  Ind.  582. 

There  is  a  marked  distinction  between  a  special  verdict  and 
interrogatories  propounded  to  the  jury.  These  are  allowed 
only  in  case  a  general  verdict  is  found,  and  are  allowed  for 
the  purpose  of  discovering  whether  or  not  the  jury  have 
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rested  their  verdict  upon  sufficieDt^^material  and  consistent 
jacts.  They  may  be  propounded  in  reference  to  one  or  more 
of  the  material  fiacts  in  the  cajse.  Such  interrogatories  can 
not  accompany  a  special  verdict,  because  the  special  verdict 
is  itself  the  finding  of  the  &cts.  It  is  perfectly  consistent  to 
allow  interrogatories  to  accompany  a  general  verdict,  for  the 
reasons  stated,  but  it  would  not  be  consistent  to  allow  both 
a  general  and  special  verdict  in  the  same  case,  for  the  reason 
that  one  finds  both  the  law  and  the  facts  of  the  case,  while 
the  other  finds  the  fiwjts  only,  leaving  the  law  for  the  court 
in  the  rendition  of  the  judgment.  Each  is  a  mode  different 
firom  the  other,  in  reaching  the  final  conclusion  in  the  case, 
and  settling  the  ultimate  rights  of  the  parties. 

The  jury,  unless  otherwise  directed,  may  find  either  a  gen- 
eral or  special  verdict,  but  if,  upon  the  request  of  either  party, 
they  are  required  to  find  a  special  verdict,  they  should  not 
return  a  general  verdict  also.  These  views  are  fully  sus- 
tained by  the  well  considered  case  of  Todd  v.  jPenfon,  66 
Ind.  25. 

It  was  suggested  in  the  case  of  Oraham  v.  State,  ex  reL,  66 
Ind.  386,  that  under  section  546  of  the  statutes,  supra,  the 
court  might  direct  the  jury  to  find  the  facts  specially  which 
might  be  proved  in  relation  to  some  of  the  issues,  and  to  find 
a  general  verdict  upon  the  others.  However  that  may  be, 
such  a  special  finding  would  not  be  the  special  verdict  men- 
tioned in  section  545  of  the  statutes,  nor  such  a  special  verdict 
as  a  party  has  the  right  to  demand,  and  as  was  demanded  in 
the  case  before  us.  When  a  party  demands  a  special  verdict 
generally,  he  is  entitled  to  a  special  finding  of  all  the  facts 
proven  in  the  case,  and  to  the  judgment  of  the  court  upon 
those  facta.  When  such  a  verdict  is  demanded,  there  is  no 
place  for  a  general  verdict  in  the  same  case.  If,  in  such  a 
case,  both  are  returned  by  the  jury,  one  or  the  other  must  be 
disregarded,  because  they  are  inconsistent  modes  of  reaching 
the  final  determination  of  the  controversy  between  the  par- 
VoL.  105.— 7 
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ties.  In  the  case  in  hearing,  a  special  verdict  was  demanded 
by  appellant.  That  demand  neither  the  court  nor  the  jury 
could  disregard.  A  special  verdict  was  returned,  and  being 
the  verdict  demanded,  it  was  the  verdict,  and  the  only  ver- 
dict, that  could  be  considered  in  the  rendition  of  the  final 
judgment.  The  general  verdict  returned  with  it  had  no  of- 
fice to  perform,  and  should  have  been  disregarded  by  the 
court  below,  as  it  must  be  by  this  court.  Being  thus  disre- 
garded, it  will  not  afiect  the  rights  of  the  parties  in  any  way ; 
and  if  thus  disregarded,  the  overruling  of  appellant's  motion 
to  strike  it  out  is  rendered  harmless. 

In  support  of  appellee's  contention  that  the  jury  may  re- 
turn both  a  general  and  special  verdict,  we  are  cited  to  the 
cases  of  Hershman  v.  Hershmariy  63  Ind.  451,  and  Webster  v. 
Bebviger^  70  Ind.  9. 

In  the  case  of  Hershman  v.  Herahman,  supray  the  jury  re- 
turned a  general  verdict,  and,  also,  what  they  denominated  a 
special  verdict  in  addition  to  the  general  verdict.  In  that 
case,  the  question  does  not  seem  to  have  been  made  as  to 
whether  or  not  the  jury  could  render  both  a  general  and  spe- 
cial verdict.  Nor  had  there  been  a  demand  for  a  special  ver- 
dict, as  in  the  case  before  us.  The  case  was  disposed  of  upon 
the  theory  that  the  general  verdict  was  the  verdict  in  the  case, 
and  should  be  upheld  unless  overthrown  by  the  special  find- 
ing of  facts.  The  so-called  special  verdict  was  not  treated  as 
a  separate  verdict,  but  as  a  part  of  the  general  verdict,  and 
made  to  perform  the  office  of  answers  to  interrogatories  in 
sustaining  or  overthrowing  the  general  verdict.  But  if  the 
case  should  be  regarded  as  authority  in  support  of  the  prop- 
osition, that  with  a  general  verdict,  and  as  a  part  of  it,  the 
jury  may  return  a  special  verdict  finding  the  facts,  it  could 
not  be  regarded  as  authority  in  support  of  the  proposition,  that 
when  directed  to  find  and  return  a  special  verdict,  the  jury 
may  also  return  a  general  verdict,  either  as  a  part  or  inde- 
pendent of  the  special  verdict. 

The  purpose  of  a  special  verdict  is  to  avoid  the  mistakes 
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that  the  jury  may  make  in  the  application  of  the  law  to  the 
&ct8^  and  hence  a  demand  for  a  special  verdict  is  a  demand 
that  there  shall  be  no  general  verdict.  If^  over  these  de- 
mands;  a  general  verdict  may  be  returned  with  the  special 
verdict,  and  be  given  effect,  the  purpose  of  the  special  ver- 
dict is  thwarted,  and  the  statute  authorizing  it  is  rendered 
nugatory. 

In  the  case  of  Webster  v.  Bdnnger,  supra,  it  is  said  that 
there  was  a  general  and  special  verdict  for  the  defendant. 
What  the  special  verdict  was,  is  not  stated  in  specific  terms, 
nor  is  it  shown  that  a  special  verdict  had  been  demanded. 
No  question  seems  to  have  been  made  as  to  whether  or  not 
the  jury  may  return  both  a  general  and  special  verdict,  nor 
was  that  question  decided.  The  following  is  the  whole  of 
the  opinion  upon  the  question :  "  No  error  was  committed 
in  refusing  to  strike  out  the  general  verdict,  if  the  special 
verdict  is  sufficient ;  and,  if  the  special  verdict  is  sufficient, 
it  was  not  error  to  refuse  to  grant  a  venire  de  novo,^^  That 
case,  we  think,  can  not  be  regarded  as  authority  in  support 
of  appellee's  contention. 

Sustaining  appellant's  right  to  a  special  verdict,  and  disre- 
gardiog  the  general  verdict  returned  by  the  jury,  we  pass  to 
a  consideration  of  the  special  verdict.  The  whole  of  it  in 
relation  to  the  alleged  conversion  of  the  property  by  appel- 
lant, is  as  follows :  "  "We  further  find  that  the  Louisville, 
New  Albany  and  Chicago  Kailway  Company  took  and  con- 
verted all  of  said  property  to  her  own  use,  and  that  said 
property  at  that  time  was  of  the  value  of  four  thousand  five 
hundred  and  twenty  dollars."  Appellant's  contention  that 
this  portion  of  the  verdict  is  not  a  statement  of  iacts,  but  a 
statement  of  a  conclusion  of  law,  can  not  be  disregarded. 

The  question  of  a  wrongful  conversion  of  property,  like 
the  question  of  negligence,  is  generally  a  mixed  question  of 
law  and  fact.  The  facts  must  be  found  by  the  jury,  when 
the  trial  is  by  jury,  and  the  law  is  for  the  court.  When  a 
general  verdict  is  to  be  returned,  the  jury  take  the  &cts  from 
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the  witnesses^  and  the  law  from  the  court  in  the  way  of  in- 
structions. When  a  special  verdict  is  to  be  returned,  the 
jury  find  the  &cts,  and  the  court,  in  pronouncing  judgment, 
applies  the  law  to  the  facts,  and  decides  whether  or  not  the 
Acta  found  constitute  a  wrongful  conversion.  One  person 
may  take  and  remove  the  property  of  another  without  being 
guilty  of  a  wrongful  conversion  of  the  property.  Such  tak- 
ing and  removal  may  be  by  the  consent,  express  or  implied, 
of  the  owner,  or  it  may  be  done  through  an  honest  mistake. 
In  neither  of  these  cases  would  the  taking  and  removal 
amount  to  a  wrongful  conversion  of  the  property.  So  &r  as 
shown  by  the  finding  of  any  fact  in  the  special  verdict,  ap- 
pellant was  guilty  of  no  wrong  in  connection  with  the  prop- 
erty. It  is  found  that  it  took  the  property,  but  there  is  no 
jbct  found  that  makqs  that  taking  wrongful. 

The  finding,  that  appellant  converted  the  property  to  its 
own  use,  is  a  conclusion  of  law,  resting  upon  &cts  which  are 
not  shown  in  the  verdict.  Were  these  facts  shown,  they 
might,  or  they  might  not,  constitute  a  wrongful  conversion 
by  appellant. 

The  jury  should  have  found  the  fiujts,  and  left  it  for  the 
court  to  say  whether  or  not,  as  a  matter  of  law,  they  consti- 
tute a  wrongful  conversion  of  the  property.  The  jury  had 
no  right  to  embody  in  their  special  verdict  the  conclusion  of 
law,  and  such  conclusion  must,  therefore,  be  disregarded  and 
rejected,  as  forming  no  part  of  the  verdict. 

If  the  special  verdict,  aside  from  the  conclusion  of  law, 
contained  sufficient  facts  to  lead  to  and  support  a  judgment, 
it  might  be  upheld,  but  it  does  not.  It  is  apparent  that  the 
jury  attempted  to  state  sufficient  to  make  appellant  liable, 
but  failed  to  do  so,  by  stating  a  conclusion  of  law  instead  of 
-jQusts.  The  court,  therefore,  should  have  sent  the  jury  to  their 
room  to  perfect  their  verdict,  and  having  failed  to  do  that, 
^ould  have  sustained  the  motion  for  a  venire  de  novo.  See 
TiUsburghy  etc.,  R.  R.  Go.  v.  Spencer,  98  Ind.  186,  and  cases 
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there  cited;  Indianapolis,  etc.,  R.  W.  C3b.  v.  BtLah,  supra; 
Knox  V.  Trafaletj  94  Ind.  346. 

The  errors  of  the  court  in  overruling  appellant^B  motions  in 
relation  to  the  special  verdict  are  not  technical  errors  that 
this  court  may  disregard.  The  law  gave  to  appellant  the 
right  to  demand  a  special  verdict.  It  had  the  right  to  de- 
mand that  that  verdict  should  be  such  as  that  the  court  could 
declare  the  law  and  pronounce  judgment  upon  it. 

Other  questions  are  discussed  by  counsel^  but  as  they  vaay 
not  arise  upon  another  trial  we  decide  nothing  in  relation  to 
them. 

The  judgment  is  reversed,  at  appellee^s  costs,  and  the  cause 
is  remanded,  with  instructions  to  the  court  below  to  sustain 
appellant's  motion  for  a  venire  de  notx>. 

FUed  Jan.  19, 1886. 


•  No.  10,801.  
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SAYnros  BAiTK.—Aetion  to  Wind  vp  Affairs  (f  Musi  he  Brought  hy  SUUe  iin- 
ditor. — Under  section  2757,  R.  S.  1881,  the  auditor  of  state  is  the  onlj 
person  authorized  to  maintain  an  action  against  the  officers  and  trustees 
of  savings  banks  for  a  yiolation  of  their  statutory  duties. 

Same. — Orediiors  Must  Look  to  Auditor^s  proceeding, — Where  the  auditor  of 
state  has  brought  an  action  to  wind  up  the  affairs  of  a  sayings  bank, 
all  persons  whose  rights  are  involved  must  look  to  that  officer  and  that 
proceeding  for  their  enforcement.  Thej  can  not  maintain  an  inde* 
pendent  action  for  that  purpose. 

From  the  Marion  Superior  Court. 

A.  a  Harris,  W.  H.  QdUns,  C.  F.  Booker  and  A.  TFL 
SaJtch,  for  appellants. 

T.  A.  Hendricks,  C.  Baker,  0.  B.  Hord,  A.  W.  Hendrioks, 
a.  B.  Duncan,  C,  W.  Smith,  J.  8,  Duncan  and  J.  R.  Wilson^ 
for  appellees. 


105    lUl 
fl53  104, 


102  SUPREME  COURT  OP  INDIANA, 

Ryan  et  ai.  v.  Ray  el  al. 

Mitchell,  J. — This  action  was  brought  by  Mattie  J.  Ryan, 
Emma  Keller  and  Margaret  Thornton,  who  aver  in  their  com- 
plaint that  they  sue  for  themselves  and  two  thousand  other 
depositors  in  the  Indianapolis  Savings  Bank. 

The  suit  is  against  the  officers  and  trustees  of  the  savings 
bank.  The  auditor  of  state  and  the  bank  are  also  named  as 
defendants  in  the  complaint.  The  action  is  to  charge  the  of- 
ficers and  trustees,  and  make  them  personally  liable  for  al- 
leged misconduct  and  violation  of  duty  in  the  conduct  of  the 
bank. 

It  is  averred  that  the  bank  was  organized  and  opened  for 
business  about  the  28th  day  of  September,  1871,  and  that  it 
continued  to  do  business  until  the  20th  day  of  December, 
1878.  That  at  the  last  mentioned  date  it  was  found  to  be 
insolvent,  and  that  the  auditor  of  state  instituted  proceedings 
in  the  Marion  Superior  Court  to  wind  up  its  affairs.  That  a 
receiver  was  appointed  who  was  administering  its  assets  when 
this  action  was  commenced. 

It  is  averred  that  the  officers  and  trustees  had,  in  various 
ways,  neglected  their  duty,  and  mismanaged  the  business  of 
the  bank. 

Numerous  specifications  of  misconduct,  deception  and  neg- 
ligence are  set  out  in  the  complaint,  and  it  is  averred  that  by 
means  of  the  several  acts  specified  the  assets  of  the  bank  were 
wasted  and  diminished  in  a  large  amount,  to  the  damage  of 
depositors,  and  of  the  plaintids  particularly. 

It  is  alleged  that  the  defendants  were  the  officers  in  control 
of  the  bank,  and  that  they  would  not  permit  the  action 
against  themselves  to  be  brought  by  and  in  the  name  of  the 
bank ;  that  the  action  which  was  brought  by  the  auditor  of 
state  was  brought  at  the  request  of  the  officers  and  trustees 
of  the  bank,  the  complaint  in  that  case  alleging  the  insol- 
vency of  the  bank,  but  charging  no  fraud  or  neglect  on  the 
part  of  the  trustees,  nor  any  loss,  arising  out  of  any  derelic- 
tion of  duty  or  violation  of  trust  on  the  part  of  any  of  the 
officers  or  trustees  of  the  bank,  and  claiming  no  damages 
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iigainst  any  of  the  trustees  for  dereliction  of  duty  or  violation 
of  trust;  that  the  complaint  in  that  action  prayed  for  the  ap- 
pointment of  a  receiver^  and  that  the  assets  might  be  con- 
verted into  cash^and  that  the  bank  might  be  wound  up;  that 
the  trustees  themselves  appeared  to  the  action  on  the  same  day 
the  complaint  was  filed^  confessed  the  insolvency  of  the  bank, 
and  consented  to  the  appointment  of  a  receiver,  and  that 
thereupon  the  defendant,  John  W.  Bay,  the  former  secretary 
and  treasurer  of  the  bank,  was  appointed  receiver ;  that  from 
the  condition  of  the  pleadings  in  that  cause  the  auditor  of 
state  will  not  and  can  not  attempt  to  recover  for  the  losses 
caused  by  the  trustees,  nor  in  any  manner  protect  the  depos- 
itors from  such  losses.  But  that  on  the  contrary  the  auditor 
of  state  maintains  the  former  action,  which  is  yet  pending, 
for  the  purpose  of  enabling  the  defendants,  bank  officers  and 
trustees,  to  screen  themselves  and  their  several  acts  of  omis- 
sion and  commission  from  investigation  and  scrutiny. 

The  prayer  of  the  complaint  in  the  cause  now  before  us  is, 
that  the  plaintiffs,  on  behalf  of  themselves  and  other  depos- 
itors for  whose  benefit  they  sue,  may  be  permitted  to  main- 
tain this  action,  the  same  (so  it  is  alleged)  not  being  intended 
in  any  way  to  interfere  with  any  of  the  matters  or  proceed- 
ings involved,  or  which  could  be  presented,  heard  or  adjudi- 
cated upon,  in  the  axjtion  theretofore  begun  by  the  auditor  of 
state,  and  that  the  plaintiffs  may  have  judgment  for  an  ac- 
counting and  may  recover  against  the  trustees  the  sum  of  two 
hundred  and  sixty  thousand  dollars,  to  be  distributed  among 
all  depositors  according  to  their  rights,  and  that  a  receiver 
be  appointed  by  the  court. 

The  trustees  and  officers  demurred  to  the  complaint.  The 
demurrer  was  sustained  at  special  term,  and  on  appeal  to  the 
general  term  this  ruling  was  affirmed. 

The  decision  of  two  questions  presented  by  the  record  and 
argument  is  all  that  is  necessary  to  determine  whether  the 
rulings  of  the  Superior  Court  were  correct.  These  ques- 
tions are  aptly  stated  as  follows : 
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1.  Can  any  person  other  than  the  auditor  of  state^  under 
any  circumstances^  maintain  an  action  against  officers  and 
trustees  of  savings  banks  for  a  violation  of  their  statutory 
duties  ? 

2.  If,  under  any  circumstances,  the  plaintifis  might  main- 
tain  the  present  action,  can  they  maintain  it,  when,  as  the 
record  shows,  the  auditor  of  state  has  now  pending  an  action 
against  the  trustees  of  the  bank  in  another  court,  and  when 
such  other  court  has  a  receiver  in  charge  of  the  assets  of 
the  bank  ? 

An  examination  of  the  statute  under  which  savings  banks 
may  be  organized,  gives  rise  to  the  suggestion  at  once  that  it 
was  the  purpose  of  the  Legislature  to  embrace  in  its  provi* 
sions  a  complete  and  adequate  scheme  for  the  organization, 
regulation  and  winding  up  of  all  institutions  which  might 
come  into  existence  under  it.  Accordingly  the  qualifica* 
tions  and  duties  of  trustees  are  prescribed  with  much  mi- 
nuteness, and  the  general  course  and  conduct  of  the  business 
is  marked  out  with  particularity  and  in  unusual  detail. 

From  the  beginning  of  their  existence  until  they  are  closed 
and  their  assets  distributed,  they  are  subject  in  many  respects 
to  the  control  and  scrutiny  of  an  officer  of  the  State.  Fi- 
nally, it  is  provided  in  section  2757,  R.  S.  1881,  substantially, 
that,  whenever  a  savings  bank  fails  for  thirty  days  to  pay 
depositors,  as  required  by  law,  or  whenever  it  shall  appear  to 
the  auditor  of  state  that  the  trustees  or  officers  of  a  bank  are 
mismanaging  its  affistirs,  and  the  same  is  insolvent,  or  in  im- 
minent danger  of  insolvency,  the  auditor  shall  forthwith  file 
a  complaint  against  such  savings  bank,  and  the  trustees  and 
officers  thereof,  asking  for  the  dissolution  of  the  corporation 
and  the  winding  up  of  its  affairs.  '^  If  it  shall  be  established, 
upon  the  trial  of  the  cause,  that  any  trustee  or  other  officer 
has  been  guilty  of  any  wilful  or  fraudulept  misconduct, 
whereby  the  assets  of  the  corporation  have  been  wasted  or 
lost,  the  court  shall  render  judgment  against  him  to  make 
good  all  such  losses  as  his  misconduct  has  occasioned ;  and 
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such  recovery  shall  be  for  the  benefit  of  the  depositors  and 
other  creditors  of  such  savings  bank ;  and  the  court^  in  such 
proceedings^  may  render  several  judgments  against  the  sev- 
eral trustees  or  officers  who  have  been  guilty  of  such  mis- 
conduct." 

It  thus  appears  that  the  Legislature^  in  providing  for  the 
oi^nization  of  savings  banks^  clearly  evinced  its  purpose  to 
put  them  and  their  officers  and  trustees  under  the  supervi- 
sion a'hd  control  of  the  State.  This  it  was  entirely  competent 
for  it  to  do.  By  this  statute  it  became  the  duty  of  the  au- 
ditor of  state,  whenever  it  was  made  to  appear  to  his  satis- 
fitction  that  the  officers  of  the  bank  were  mismanaging  its 
affiiirs,  or  that  it  had  become  or  was  in  danger  of  becoming 
insolvent,  to  institute  suit  to  wind  it  up,  and  to  enforce 
against  its  officers  any  liability  which  they  may  have  incur- 
red by  reason  of  any  wilful  or  fraudulent  misconduct.  The 
duty  of  the  auditor,  and  the  liability  of  the  officers,  and  the 
manner  of  enforcing  such  liability,  are  clearly  and  explicitly 
defined. 

The  officers  of  savings  banks,  like  officers  of  other  corpo- 
rations, are  only  liable  to  the  creditors  of  the  artificial  body 
in  the  manner  and  to  the  extent  prescribed  bylaw.  The  gen- 
eral rule  is,  unless  officers  are  made  liable  by  statute  for  neg- 
lect of  duty  and  mismanagement  in  office,  creditors  must  look 
to  the  corporation  for  redress  in  respect  of  obligations  con- 
tracted with  it. 

Under  the  statute  already  referred  to,  the  circumstances 
under  which  the  officers  and  trustees  are  to  be  held  personally 
aecoantable^  and  the  manner  of  enforcing  their  liability,  are 
prescribed.  The  Legislature  having  provided  a  complete 
remedy  through  an  officer  of  the  State,  who  has  been  given 
a  general  supervision  over  the  affiiirs  of  savings  banks,  no 
reason  is  apparent  why  the  rule  should  not  apply^  that  the 
remedy  thus  provided  is  exclusive  of  all  others.  It  was  com- 
petent for  the  Legislature,  in  providing  for  the  organization 
of  savings  banks,  to  prescribe  what  remedies  should  be  had 
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against  them,  as  well  as  against  those  who  by  law  were  to  be 
entrusted  with  the  management  of  their  business.  Smith  v. 
Manufacturer^  Nat'l  Banky  9  Nat'l  Bank.  Reg.  122.  Accord- 
ingly, it  was  held  in  the  ease  above  cited,  that  inasmuch  as  the 
act  providing  for  the  organization  of  national  banks  pro- 
vided also  how  and  by  whom  their  afiairs  should  be  wound  up, 
the  method  so  prescribed  was  exclusive,  and  that  a  petition 
by  a  creditor  to  have  such  bank  adjudged  a  bankrupt  would 
not  be  entertained. 

The  case  of  VanQlahn  v.  DeRosset,  81  N.  C.  467,  is  anal- 
ogous in  principle.  The  provision  of  the  revised  code  of 
that  State,  chapter  26,  sections  5  and  6,  which  continues  the 
existence  of  defunct  corporations  for  three  years  after  the  ex- 
piration of  their  charters,  for  the  purpose  of  bringing  and 
defending  suits  and  closing  their  general  business,  ousts  the 
former  equity  jurisdiction  for  the  appointment  of  a  receiver, 
at  the  instance  of  creditors,  to  wind  up  their  corporate  af- 
fairs. It  was  held  in  the  case  above  cited,  that  the  statutory 
remedy  was  exclusive  of  all  others,  and  that  a  creditor  could 
not  maintain  an  action  in  his  own  behalf  and  in  behalf  of 
others.     See,  also,  Oriap  v.  Bunbury,  8  Bing.  394. 

This  last  case  was  an  action  for  money  had  and  received, 
brought  by  a  depositor  against  the  defendants  as  trustees  of  a 
savings  bank.  The  court  there  said :  "  It  appears,  therefore, 
to  us,  that  the  only  law  which  governed  and  regulated  the 
rights  of  the  parties  to  this  action  at  the  time  the  action  was 
brought,  is  to  be  derived  from  the  only  statute  then  in  exist- 
ence in  relation  to  the  subject-matter  of  the  action.*'  Chap- 
man V.  Milvain,  5  Welsby  H.  &  G.  61 ;  Kennedy  v.  Oibsony 
8  Wall.  498. 

The  principle  which  controls  is  that  which  has  already 
been  stated  in  substance,  viz.,  that  where  a  new  right  is  cre- 
ated, and  a  specific  mode  of  relief  provided,  the  remedy  is 
confined  to  the  mode  prescribed.  Aldrieh  v.  HawkinSy  6 
Blackf.  126 ;  Storms  v.  Stevens,  104  Ind.  46 ;  Howard  v.  Kea- 
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tuckyy  dc.y  Mut.  Ins.  Cb.,  13  B.  Mon.  282;  Jessup  v.  Oameffie, 
80  N.  Y.  441  (36  Am.  R.  643). 

This  principle  is  illustrated  in  a  great  variety  of  eases. 
Further  elaboration  or  citation  of  authority  can  not  be  neces- 
sary. 

We  think  it  clear  that  the  mode  of  winding  up  the  affiiirs 
of  savings  banks^  and  enforcing  the  liability  of  their  trustees 
and  officers  for  wilful  or  fraudulent  misconduct^  is  prescribed 
in  section  2757,  above  referred  to,  and  that  mode  excludes  all 
others. 

It  results,  therefore,  that  the  auditor  of  state  alone  is  au- 
thorised to  maintain  an  action  against  officers  and  trustees  of 
savings  banks  for  a  violation  of  their  statutory  duties.  This 
rule  demands  unhesitating  application  in  a  case  where,  as  in 
the  complaint  before  us,  it  appears  that  a  suit  has  been  brought 
by  the  auditor  and  is  now  pending  to  wind  up  the  afi&irs  of 
the  bank. 

The  suggestions  of  collusion  between  the  auditor  and  the 
trustees  and  officers  of  the  savings  banks  go  for  nothing.  It 
can  not  be  doubted  that  the  court  in  which  the  proceeding 
instituted  by  that  officer  is  pending,  and  whose  receiver  is 
now  administering  its  assets,  would  find  abundant  facilities 
for  investigating  the  conduct  of  the  trustees  and  officers  of 
the  bank  in  such  manner  as  to  affi)rd  a  complete  vindication 
of  the  rights  of  all  concerned.  The  proper  officer  of  the 
State  having  brought  the  matter  of  winding  up  the  affairs 
of  the  bank  within  the  jurisdiction  of  the  court,  all  those 
whose  rights  are  involved  must,  through  that  officer  and  in 
that  proceeding,  find  the  means  of  enforcing  the  statutory 
liability  against  delinquent  officers  and  trustees,  if  any  are 
delinquent. 

Whether  the  plaintifis  may  intervene  there,  or  whether  the 
discretion  lodged  in  the  auditor  of  state  may  be  controlled, 
we  need  not  now  determine.  What  we  do  decide  is,  that 
since  the  statute  prescribes  that  the  auditor  shall  enforce 
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against  the  officers  and  tmstees  of  savings  banks  the  lia- 
bility which  the  plaintiff  are  here  seeking  to  enforce,  if  such 
liability  exists,  the  auditor  alone  is  entitled  to  enforce  it.  The 
plaintifls  can  not  by  alleging  that  the  auditor  has  not  acted 
wisely  in  framing  his  complaint,  or  in  prosecuting  the  action 
which  he  alone  is  authorized  to  prosecute,  maintain  an  inde- 
pendent suit  and  thus  defeat  the  purpose  of  the  statute.  To 
hold  otherwise  would  expose  the  officers  and  trustees  of  the 
bank  to  numberless  suits  by  the  several  depositors,  and  at 
the  same  time  subject  them  to  continued  liability  at  the  suit 
of  the  auditor. 

The  policy  of  the  law  seems  to  have  been  to  put  the  man- 
agement of  savings  banks  under  the  protection  of  the  au- 
ditor of  state,  as  well  as  under  his  surveillance.  It  is  made 
his  duty  to  demand  of  them  a  strict  compliance  with  the  stat- 
ute and  to  enforce  against  their  officers  a  vigorous  personal 
liability  for  misconduct,  but,  in  doing  so,  it  also  protects  them 
from  answering  upon  the  same  account  to  every  depositor  who 
may  have  sustained  real  or  imaginary  injury.  Were  it  other- 
wise, no  one  could  affi^rd  on  any  account  to  take  the  man- 
agement of  a  savings  bank.  The  affirmance  of  the  judgment 
results  necessarily  from  what  has  been  said. 

We  need  not  determine  whether  the  suit  was  well  brought 
by  the  plaintiffs  on  behalf  of  themselves  and  others,  nor  is 
it  important  that  we  examine  the  particular  &cts  complained 
of  with  a  view  of  determining  the  sufficiency  of  the  complaint. 

The  judgment  is  affirmed,  with  costs. 

Elliott,  J.,  did  not  participate  in  the  decision  of  this 

case. 

Filed  Jan.  19, 1886. 
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Infamt. — OofniraeL--'Pureha8e  cf  Penanol  Property,'— Besdstion. — Beooivery  €f 
Money  Aid — ^An  infant  who  has  purchased  an  unnecessary  article  of 
personal  property,  may  rescind  the  contract  and  recover  the  money  paid. 

Same. — Hone  not  a  Necenary. — ^A  horse  purchased  hy  an  infant  who  is  en- 
gaged in  farming  is  not  a  necessary. 

Same. — iZo/^/Soo^ion.— An  infant  can  not  be  held  to  have  ratified  the  con- 
tract because  the  property  is  still  retained  by  him,  after  he  has  done 
all  in  his  power  to  secure  a  rescission,  and  has  brought  suit  for  that 
purpose. 

Same. — Tender. — Where  a  tender  is  made,  and  a  reason  is  given  for  its  re- 
jection which  shows  that  a  further  tender  would  be  fruitless,  none  other 
need  be  made. 

From  the  Decatur  Circuit  CJourt. 

J.  8.  Scobey,  for  appellant. 

/.  JD.  Miller  and  F.  E.  Oavin,  for  appellee. 

Elliott,  J. — The  first  paragraph  of  the  appellee's  com- 
plaint alleges  that  he  is  an  infant ;  that  he  bought  of  the  de- 
fendant a  horse  for  which  he  paid  one  hundred  and  fifty 
dollars;  that  he  tendered  back  the  horse  to  the  defendant  and 
demanded  the  return  of  his  money ;  that  the  purchase  of  the 
horse  was  not  for  his  benefit.  Prayer  for  a  rescission  of  the 
contract  and  the  recovery  of  the  money  paid. 

In  sapport  of  the  attack  upon  this  paragraph  of  the  com- 
plaint, appellant's  counsel  quotes  from  1  Parsons  on  Contracts, 
322,  the  following :  "  If  an  infant  advances  money  on  a  void- 
able contract  which  he  aft^erwards  rescinds,  he  can  not  recover 
this  money  back,  because  it  is  lost  to  him  by  his  own  act,  and 
the  privilege  of  in&ncy  does  not  extend  so  fitr  as  to  restore 
this  money  unless  it  was  obtained  from  him  by  fraud.''  This  is 
not  and  never  was  the  law.  In  Shwrtleff  v.  MiUa/rd,  12  B.  I. 
272  (34  Am.  R.  640),  the  court  expressly  repudiated  Mr.  Par- 
sons' statement,  saying :  ^^  He  cites  no  authority.  The  doctrine 
80  broadly  laid  down  has  been 'overruled  by  later  authorities, 
and  this  passage  has  been  condemned  in  Bobinson  v.  Weeks,  66 
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Maine,  102, 104 ;  still  the  last  edition  of  the  text-book  takes 
no  notice  of  the  fact/^  1  Whart.  Cont.,  section  47 ;  Sparman 
V.  Keim,  83  N.  Y.  245;  Cooper  v.  AllpoH,  10  Daly  (N.  Y.), 
352 ;  Carpenter  v.  Carpenter,  45  Ind.  142 ;  White  v.  Branch, 
51  Ind.  210;  Dill  v.  Bawen,54:  Ind.  204;  Indianapolis,  etc., 
Co.  V.  Wilcox,  59  Ind.  429 ;  Ayers  v.  Bums,  87  Ind.  245  (44 
Am.  R.  759). 

There  is  some  conflict  in  the  authorities  as  to  whether  an 
infant  may  avoid  a  contract  and  recover  the  money  paid  upon 
it  without  returning  the  property  received  by  him,  but  there 
is  no  substantial  difference  upon  the  proposition  that  where 
he  tenders  back  all  that  he  receives,  and  seeks  a  recovery  of 
the  money  paid  by  him,  he  is  entitled  to  recover  it.  Our 
cases,  beginning  as  far  back  at  least  as  Miles  v.  Lingerman,  24 
Ind.  385,  hold  that  there  may  be  a  recovery  although  the 
property  received  is  not  restored,  but  in  this  instance  our  de- 
cision stops  far  short  of  that,  for  here  the  contract  was  not 
for  the  infant's  benefit,  and  he  offers  to  restore  the  property 
received. 

The  theory  of  the  third  paragraph  of  the  appellant's  an- 
swer is  that  the  horse  bought  of  him  was  a  necessary,  for  the 
reason  that  the  appellee  was  engaged  in  farming,  and  needed 
the  horse  in  order  to  successfully  carry  on  his  business.  This 
theory  is  unsound.  The  law  does  not  encourage  persons  to 
engage  in  business  during  non-age,  but,  on  the  contrary,  its 
policy  is  to  keep  infants  from  engaging  in  business  until  they 
have  attained  full  age,  and  upon  this  ground  it  is  uniformly 
held  that  articles  purchased  for  business  purposes,  whether 
that  of  agriculture  or  commerce,  can  not  be  deemed  neces- 
saries. This  is  the  law,  as  the  courts  declare,  even  though 
the  in&nt  depends  upon  his  business  for  support.  Lowe  v. 
Griffith,  1  Scott,  458 ;  LaU  v.  Booth,  3  C.  &  K.  292 ;  Mason 
V.  Wright,  13  Metcf.  306  ;  Merriam  v.  Cunningham,  11  Cush. 
40 ;  Decell  v.  Lewenthal,  57  Miss.  331 ;  Orace  v.  Hale,  21 
Tenn.  (2  Humph.)  28 ;  1  Rol.  Abr.  729 ;  Cro.  Jac.  494. 

Horses  are  not  necessaries.    The  court  affirmed  this  gen- 


NOVEMBER  TERM,  1885.  Ill 

House  V.  Alexander. 

eral  rule  in  Price  et  al.  v.  Sunders,  60  Ind.  310,  saying :  "  But 
it  has  been  pithily  and  happily  said  that  necessaries  do  not  in- 
clude horses,  saddles,  bridles,  liquors,  pistols,  powder,  whips 
and  fiddles/'  A  verdict  awarding  compensation  against  an 
infant  for  the  hire  of  horses  and  gigs  was  set  aside  in  Harrison 
V.  Fane,  1  M.  &  G.  556,  as  perverse. 

In  Wharton  v.  Mackenzie,  5  Ad.  &  E.  606,  Coleridge,  J., 
very  strongly  declares  that  horses  are  not  necessaries.  The 
case  of  Hart  v.  Prater,  1  Jurist  623,  can  not  be  justly  con- 
sidered as  an  exception  to  the  general  rule,  for,  although  it 
was  there  held  that  a  horse  was  a  necessary,  it  was  so  because 
the  in&nt  had  been  directed  to  use  one  by  his  medical  ad- 
viser. Sir  Benjamin  Brodie.  In  such  a  case  as  that  it  may  well 
be  that  a  horse  is  a  necessary  in  the  same  sense  that  medi- 
cines and  medical  services  are  necessaries. 

We  need  not  discuss  the  fourth,  fifth  and  sixth  paragraphs 
of  the  answer  in  detail,  for  what  we  have  said  disposes  of  the 
legal  questions  arising  upon  them. 

The  seventh  paragraph  of  the  answer  alleges  that  the  ap- 
pellee ratified  the  contract  after  he  became  of  age,  but  the 
&ct8  stated  do  not  sustain  the  conclusion  of  the  pleader,  and 
it  is  hj  the  facts  and  not  upon  the  conclusion  that  the  suffi- 
ciency of  the  answer  must  be  determined.  The  complaint 
avers  that  the  appellee  had  disaffirmed  the  contract,  had 
offered  to  restore  the  property,  and  had  demanded  the  con- 
sideration paid  for  it,  so  that  a  mere  retention  and  use  of  it 
after  he  attained  majority  can  not  be  deemed  a  ratification. 
We  think  it  perfectly  clear  that  aft:er  an  iniant  has  done  all 
in  his  power  to  secure  a  rescission  and  has  brought  suit  to  re- 
scind the  contract,  he  can  not  be  held  to  have  ratified  the 
contract  because  the  property  is  still  retained  by  him.  What 
more  he  could  do  to  evidence  his  repudiation  of  the  contract, 
or  what  more  he  could  legally  do  towards  putting  it  into  the 
possession  of  the  seller,  we  are  at  a  loss  to  conjecture. 

No  objections  to  the  testimony  condemned  by  a  general  as- 
sertion are  pointed  out,  and  well  settled  rules  forbid  us  from 
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searching  for  them.  If  counsel  expect  to  have  objections 
considered  thej  must  specifically  state  in  their  brief  what 
they  are. 

Sixteen  days  after  the  purchase  of  the  horse  the  appellee 
took  it  and  started  to  the  appellant's  house^  but  met  the  latter 
on  the  highway  some  distance  from  his  house.  What  oc- 
curred at  that  time  is  thus  described  by  the  appellee :  ''  I  told 
Mr.  House  I  had  brought  the  horse  back;  he  was  not  what 
I  bought  him  for,  nor  what  he  represented  him  to  be ;  I  told 
him  I  wanted  my  money  back ;  he  said  he  would  not  give  it ; 
I  got  out  and  held  the  horse ;  Mr.  House  looked  at  the  horse ; 
he  was  afoot  driving  hogs;  he  said  he  would  not  take  him ; 
he  said  something  about  the  horse  being  abused.'^  This  evi- 
dence shows  that  the  acts  of  the  defendant  excused  a  tender, 
for  it  is  settled  law  that  where  a  tender  is  made  and  a  reason 
is  given  for  its  rejection,  which  shows  that  a  further  tender 
would  be  fruitless,  none  other  need  be  made.  Hanna  v. 
Phdpa,  7  Ind.  21 ;  ^na  Ins.  Co.  v.  Shryer,  85  Ind.  362, 
see  p.  368.  Conceding,  but  not  deciding,  that  a  tender  was 
necessary,  the  evidence  shows  that  a  sufficient  one  was  made. 

Judgment  affirmed. 

Filed  Feb.  12, 1886 ;  petition  for  a  rehearing  oyermled  April  14, 1886. 
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Bastabdt. — JurisdidioT^.'^Oommitmeni  to  Jail — Haheai  Chrpiu, — (hUatend 
AUcu!k— Where  the  circuit  court,  in  a  bastardy  proceeding,  having  ju- 
risdiction of  the  subject-matter  and  of  the  defendants,  commits  the  lat- 
ter to  jail  on  a  bench  warrant  for  failing  to  cause  the  judgment  rendered 
against  him  in  such  proceeding  to  be  replevied,  such  judgment  can  not 
be  collaterally  attacked  on  habws  corpus.    Section  1119,  B.  S.  1881. 

Same.— J2e(x>ynt2ance. — OoiUinuanee. — New  Bend. — In  Outtodia  Legi», — Vohn^ 
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tary  Appearaiue. — The  fact  that  after  the  defendant  in  a  bastardy  proceed- 
ing has  been  recognized  by  a  justice  of  the  peace  to  appear  in  the  circuit 
court,  and  the  case  is  there  continued  from  term  to  term  without  a  new 
bond  being  required,  does  not  release  him  from  the  custody  of  the  law ; 
and  the  further  fact  that  he  Toluntarily  appeared  and  was  present  at  the 
trial,  does  not  affect  the  jurisdiction  of  the  court  over  him. 
Same. —  Waiver  by  Relatrix. — The  relatriz  in  a  bastardy  prooeeding  can  not 
waive  anything  which  the  law  requires. 

From  the  Elkhart  Circuit  Court. 

H,  C.  Dodge,  for  appellant. 

F.  T.  Hoi'd,  Attorney  General,  W.  B.  Hard  and  L.  W. 
Vail,  for  appellee. 

Mitchell,  J. — The  record  discloses  that  in  a  proceeding 
under  the  act  regulating  prosecutions  for  bastardy,  and  mak* 
ing  provision  for  the  support  of  illegitimate  children,  the  ap- 
pellant was,  by  the  finding  and  judgment  of  the  Elkhart 
Circuit  Court,  adjudged  to  be  the  &ther  of  an  illegitimate 
child,  and  ordered  to  pay  to  the  clerk  of  the  court,  subject 
to  its  further  order,  until  a  suitable  guardian  should  be  ap- 
pointed, the  sum  of  $400  in  yearly  instalments  of  $60  each. 
It  was  further  ordered  by  the  court,  that  the  defendant  should 
•cause  replevin  bail  to  be  entered  for  the  stay  of  execution 
on  the  judgment,  to  the  approval  of  the  clerk,  or  in  default 
thereof  to  be  committed  to  the  county  jail. 

A  motion  was  made  to  modify  the  order,  so  &r  as  it  di- 
rected the  commitment  of  the  defendant,  in  default  of  enter- 
ing  replevin  bail.     This  was  overruled. 

Failing  to  comply  with  the  order,  a  bench  warrant  was 
issued  and  the  defendant  taken  and  held  in  custody  by  the 
sheriff.  Subsequently  the  appellant,  in  a  petition  presented 
to  the  court,  alleged  that  he  was  unlawfully  restrained  of  his 
liberty  by  Charles  E.  Thompson,  the  sheriff  of  Elkhart 
•county,  on  the  bench  warrant  so  issued.  The  petition  re- 
-cited  the  proceedings  in  the  bastardy  suit  in  detail,  alleging 
that  the  appellant  had  been  duly  recognized,  by  the  justice 
Vol.  105.. 
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before  whom  they  were  commenced,  to  appear  at  an  ensuing- 
term  of  the  Elkhart  Circuit  Court ;  that  the  cause  had  been 
continued  from  term  to  term,  from  the  February  to  the  De- 
cember term,  1885,  and  that  upon  each  of  the  several  con- 
.  tinuances  the  giving  of  a  bond  had  been  waived. 

It  was  averred  that  the  petitioner  was  voluntarily  present 
during  the  trial  of  the  bastardy  case ;  that  he  had  not  ab- 
sconded, was  not  under  arrest  or  in  custody,  and  that  no  bond 
had  been  required  of  him  before  the  order  of  commitment 
was  made,  and  that  he  was  unable  to  pay  or  replevy  the 
judgment  as  required  by  the  order  of  the  court.  For  these 
reasons  the  petitioner  alleged  that  his  restraint  was  unlawful 
and  that  he  ought  to  be  restored  to  liberty.  Accordingly  a  writ 
was  issued  commanding  the  sheriff  to  produce  the  body  of  the 
petitioner  before  the  judge  and  to  make  return  to  the  writ* 
In  justification,  the  sheriff,  with  the  body  of  the  petitioner,^ 
returned  the  proceedings,  judgment  and  order  of  the  court  in 
the  bastardy  suit,  the  default  of  the  defendant,  and  the  bench 
warrant,  in  pursuance  of  the  command  of  which  he  took  and 
then  held  him  in  custody.  To  this  return,  five  exceptions 
were  taken : 

1.  Because  it  did  not  negative  the  allegations  in  the  peti- 
tion that  the  petitioner  was  at  no  time  in  custody  or  under 
arrest. 

2.  Because  it  did  not  negative  the  averments  in  the  peti- 
tion that  the  plaintiff  in  the  bastardy  suit  waived  the  arrest 
of  the  petitioner,  and  waived  the  giving  bond  for  his  appear- 
ance, or  that  he  be  held  in  custody. 

3.  Because  it  did  not  negative  the  averment  in  the  peti- 
tion that  the  petitioner  voluntarily  appeared  to  the  bastardy 
suit,  and  because  the  plaintiff  in  the  bastardy  suit  agreed  to 
rely  on  the  personal  responsibility  of  the  petitioner  for  the 
payment  of  the  judgment,  and  waived  a  bond  and  the  arrest 
of  the  petitioner  during  the  proceedings  and  until  after  the 
judgment. 

4.  Because  the  return  did  not  state  facts  sufficient,  etc. 
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5.  Because  it  is  not  stated  in  the  return  that  the  court  or 
judge  had  power  to  order  the  petitioner  to  be  placed  in  jail 
in  pursuance  of  the  order  of  the  court. 

These  exceptions  were  overruled,  and  the  appellant  now 
asks  a  review  of  this  ruling  on  appeal. 

Concerning  habeas  corpus  proceedings,  it  is  provided,  sec- 
tion 1119,  R.  8. 1 881 :  "  No  court  or  judge  shall  inquire  into 
the  legality  of  any  judgment  or  process  whereby  the  party  is 
in  custody,  or  discharge  him  when  the  term  of  commitment 
has  not  expired,  in  either  of  the  cases  following :     *     *     * 

'^  Second.  Upon  any  process  issued  on  any  final  judgment 
of  a  court  of  competent  jurisdiction." 

Circuit  courts  may  acquire  jurisdiction  in  the  manner  pro- 
vided in  bastardy  proceedings.  It  is  conceded  that  under 
some  circumstances  an  order  of  commitment  may  be  made  in 
such  cases.  It  follows  that  unless  it  affirmatively  appears, 
upon  the  face  of  the  record  in  the  bastardy  proceeding,  that 
the  Elkhart  Circuit  Court  did  not  have  jurisdiction  of  the 
subject-matter,  or  of  the  person  of  the  defendant,  the  order 
of  commitment  was  not  void  for  want  of  jurisdiction,  and  if 
not  thus  void,  the  legality  of  the  judgment  or  process  under 
which  the  appellant  was  committed  can  not  be  inquired  into 
in  this  collateral  proceeding. 

It  is  affirmatively  shown  by  both  the  petition  and  the  rcr 
turn  in  this  record,  that  the  proceedings  in  the  bastardy  suit, 
and  the  defendant,  were  regularly  before  the  circuit  court  at 
the  time  the  judgment  was  given.  It  thus  appears  that  the 
court  had  competent  jurisdiction  under  the  law  to  pronounce 
the  very  judgment  given,  and  even  if  it  were  conceded  that 
it  was  erroneously  given  in  that  particular  case,  such  error 
could  only  be  corrected  on  appeal.  Smith  v.  Hess,  91  Ind. 
424;  Imcos  v.  Hawkins,  102  Ind.  64  ;  Willis  v.  Bayles,  post, 
p.  363;  Lowery  v.  Howard,  103  Ind.  440;  Church  Habeas 
Corpus,  section  267.  The  order  of  commitment  was,  how- 
ever, not  erroneous. 

The  argument  is  that  because  a  bond  was  waived  when  the 
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cause  was  continued  from  term  to  term  in  the  circuit  court, 
and  the  defendant  was  not  in  custody,  and  had  not  escaped, 
but  appeared  at  the  trial  without  compulsion,  or  voluntarily, 
the  court  had  no  power  to  make  the  order  in  question. 

The  fallacy  of  the  argument  lies  in  disregarding  the  dis- 
tinction between  actual  custody  or  personal  restraint,  and 
constructive  or  legal  custody. 

Assuming  that  all  the  facts  relied  on  appeared  upon  the  face 
of  the  record  in  the  bastardy  proceeding,  the  order  of  the 
court  was  nevertheless  correct. 

In  contemplation  of  law  a  defendant  in  a  bastardy  pro- 
ceeding has  either  not  been  arrested,  has  escaped  after  arrest, 
is  in  actual  custody,  or  under  bond  for  his  appearance.  If 
under  bond,  he  is  in  the  custody  of  his  bail,  and  none  the  less 
in  custodia  legia.  Tamer  v.  Wihon,  49  Ind.  581 ;  State  v. 
Rowcy  103  Ind.  118. 

It  is  not  necessary  that  he  shall  be  in  actual  custody  of  the 
sheriff  in  order  that  a  judgment  of  committal  may  be  rendered 
against  him. 

An  examination  of  the  statute  will  disclose  that  from  the 
inception  of  the  proceeding  until  the  final  order  of  the  court 
is  complied  with,  the  law  contemplates  that  the  defendant 
shall  be  and  remain  in  the  custody  of  an  officer  or  under  bail. 
This  is  to  the  end  that  any  judgment  which  may  finally  be 
rendered  against  him  may  be  secured,  and  society  protected 
from  the  burden  of  maintaining  his  spurious  offspring.  "A 
person  arrested  by  law,  and  put  in  the  custody  of  the  law,  re- 
mains in  custody,  either  actually  or  potentially,  until  he  is  dis- 
charged according  to  law."     Turner  v.  WihoUy  supra. 

That  the  appellant  had  been  let  to  bail,  and  that  the  taking 
of  a  new  bond  had  been  waived,  whatever  effect  it  may  have 
had  upon  his  bondsmen,  did  not  have  the  effect  to  release  him 
from  the  custody  of  the  law.  Under  section  989  it  became 
the  duty  of  the  clerk,  if  he  was  not  under  bond  or  in  actual 
custody,  to  issue  a  warrant  to  the  sheriff,  requiring  him  to 
take  the  defendant  into  his  custody  or  take  a  new  bond. 
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That  this  was  not  done,  however,  did  not  discharge  the  de- 
fendant from  legal  custody,  and  that  he  voluntarily  appeared, 
and  was  present  at  the  trial  without  compulsion,  neither 
changed  his  situation  noraflFected  the  jurisdiction  of  the  court 
over  him.  Lower  v.  Walliek,  25  Ind.  68.  He  was  in  court 
subject  to  its  jurisdiction,  and  in  the  custody  of  the  law.  If 
he  had  failed  to  appear,  then,  under  the  ruling  in  Lucas  v. 
Hawkins,  supra,  the  cause  might  have  proceeded  precisely  as 
if  he  had  been  present.  Whether  a  judgment  could  be  taken 
under  the  provisions  of  section  986  against  one  who  had  not 
been  arrested  or  otherwise  notified  of  the  proceeding,  is  not 
involved  nor  made  a  question  in  this  case. 

That  the  relatrix  agreed  to  waive  a  bond  and  rely  on  the 
personal  responsibility  of  the  defendant,  was  of  no  moment. 
She  could  waive  nothing  which  the  law  required.  The  pro- 
ceeding was  not  for  her  benefit.  The  money  to  be  secured 
was  for  the  support  of  the  illegitimate  child.  Ex  Parte  Ha^ase, 
50  Ind.  149. 

The  inability  of  the  appellant  to  procure  replevin  bail,  and 
the  fact  that  he  was  without  means  to  pay  the  judgment,  are 
equally  unavailing.  Reynolds  v.  Lamouni,  45  Ind.  308 ;  Ex 
Parte  Teague,  41  Ind.  278. 

There  is  no  error  in  the  record.   The  judgment  is  affirmed, 
with  costs. 
Filed  Feb.  20, 1886 ;  petition  for  a  rehearing  overruled  March  13, 1886. 
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transcript  filed  in  the  circuit  court  does  not  affirmatively  show  that  an 
appeal  was  taken  from  the  justice,  in  the  absence  of  anything  to  the 
contrary,  it  will  be  presumed  in  the  Supreme  Court  that  the  appeal  to 
the  circuit  court  was  regularly  taken. 

Bastardy.— £xamtmi/um  of  Rdairix, —  Waixer  by  Defendanl.^\yheTe,  at  the 
hearing  of  a  bastardy  proceeding  before  a  justice  of  the  peace,  the  re- 
latrix  is  not  present  and  is  not  examined,  but  the  defendant  does  not 
object  to  the  hearing  on  that  account  and  makes  no  efiort  to  procure 
her  attendance,  he  will  be  deemed  to  have  waived  her  examination  at 
that  hearing. 

Instructions  to  Jury. — AdnMnon8,^Br(mnce  of  Jwy, — The  trial  court 
should  not  declare  as  matter  of  law  what  ought  to  be  left  to  the  jury  as 
a  matter  of  fact,  and  it  is  error  to  embody  in  an  instruction  a  state- 
ment of  law,  taken  from  a  text-book  on  evidence,  setting  forth  the  cir- 
cumstances under  which  the  admissions  of  parties  would  be  entitled 
either  to  great  or  little  weight. 

i^AME. — Credibility  of  WUnesaes. — InUrut  in  SuU. — An  instruction  that  the 
jury  should  consider  the  interest  of  parties  and  other  witnesses  and  the 
relationship  of  witnesses  to  the  parties,  in  weighing  their  testimony,  is 
erroneous  as  invading  the  province  of  the  jury,  and  as  indicating  to 
ihem  as  matter  of  law  that  the  testimony  of  such  witnesses  is  entitled 
to  less  weight  than  that  of  others. 

From  the  Porter  Circuit  Court. 

E.  2).  Orumpacker,  J.  H,  Gillette,  H,  A,  Oillette  and  A.  D. 
Bartholomew,  for  appellant. 
A.  L.  Jones  and  F.  P.  Jones,  for  appellee. 

ZoLLARS,  J. — The  relatrix  filed  with  a  justice  of  the  peace 
a  charge  of  bastardy  against  appellant^  upon  which  he  was  ar- 
rested. The  justice's  record  shows  that  on  the  day  set  for 
trial  appellant  was  present  in  person  and  by  attorney ;  that 
the  State  was  represented  by  its  prosecuting  attorney;  that 
the  relatrix  was  not  present ;  that  the  cause  was  submitted  to 
the  court  for  trial,  and  that  there  being  no  evidence  offered 
in  support  of  the  charge  made  by  the  relatrix,  the  court  found 
for  the  defendant,  appellant.  On  the  day  following  a  tran- 
script of  the  proceedings  was  filed  in  the  circuit  court.  In 
that  court  appellant  moved  to  dismiss  the  appeal,  and  to  dis- 
miss the  case. 

There  was  no  contention  or  showing  that  an  appeal  had 


NOVEMBER  TERM,  1885.  119 


Unruh  v.  The  State,  ez  reL  Baam. 


not  been  taken.  The  motion  to  dismiss  the  appeal  was  based 
upon  the  sole  ground  that  the  transcript  of  the  proceedings 
in  the  justice's  court  does  not  affirmatively  show  that  an  appeal 
had  been  taken.  If  an  appeal  was  in  fact  taken^  the  fitilure  of  the 
justice  to  note  that  fact  in  his  docket  is  not  a  sufficient  cause 
for  dismissing  the  appeal.  In  the  absence  of  anything  to  the 
contrary,  we  must  presume  in  favor  of  the  jurisdiction  of  the 
circuit  court,  by  presuming  that  the  case  came  into  that  court 
by  a  regular  appeal.  Wolfv,  State,  ex  rel.,  11  Ind.  231; 
Humble  v.  WilUam8y  4  Blackf.  473 ;  Littell  v.  Bradford,  8 
Blackf.  185.  See,  also,  Houk  v.  Barthold,  73  Ind.  21 ;  Johns 
V.  State,  104  Ind.  557 ;  Brown  v.  Anderson,  90  Ind.  93 ;  Ohio, 
etc.,  R,  W.  Co.  V.  Hardy,  64  Ind.  454 ;  Brownfidd  v.  Weicht, 
9  Ind.  394. 

The  ground  upon  which  appellant  contends  that  the  case 
should  have  been  dismissed  is,  that  the  relatrix  was  not  ex- 
amined and  her  testimony  reduced  to  writing  by  the  justice^ 
as  provided  by  the  statute.     R.  S.  1881,  section  984. 

It  will  be  observed  that  on  the  day  set  for  trial  the  relatrix 
was  not  present.  The  prosecuting  attorney  announced  him- 
self as  ready  for  trial.  Without  any  objection  from  appellant,, 
who,  with  his  attorney,  was  present,  and  without  any  effi^rt 
upon  his  part  to  have  the  relatrix  present  and  to  have  her 
testimony  taken  and  reduced  to  writing,  the  case  was  sub- 
mitted to  the  court  for  trial. 

The  examination  of  the  relatrix  provided  by  the  statute  is 
for  the  benefit  and  protection  of  the  defendant,  and  he  should 
not  be  deprived  of  it  by  any  ingenious  practice  by  those  rep- 
resenting the  State.  The  right  to  such  an  examination,  how- 
ever, is  a  right  that  the  defendant  may  waive.  Smith  v.  State, 
€x  rel.,  67  Ind.  61. 

In  this  case,  appellant  must  be  treated  as  having  waived 
that  right.  If  he  desired  an  examination  of  the  relatrix  and 
her  testimony  reduced  to  writing,  he  might  have  procured  a 
subpoena,  and  thus  had  her  brought  before  the  court.  He  was 
bound  to  know  that  the  State  could  appeal,  and  that  the  case 
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would  thus  go  to  the  circuit  court  without  the  examinatioa 
of  the  relatrix,  unless  by  some  effort  of  his  that  examination 
was  procured.  Having  made  no  such  effort^  he  can  not  now 
be  heard  to  complain  that  the  examination  was  not  taken. 

Appellant  assigned  as  a  cause  for  a  new  trial  the  giving  of 
the  fiflh^  sixth  and  ninth  of  the  court's  instructions. 

The  ninth  is  as  follows :  '^  Certaia  admissions  claimed  to 
have  been  made  by  both  the  relatrix  and  also  by  the  defend- 
ant are  in  evidence.  Such  admissions  are  competent  evidence^ 
and  may  be  of  the  most  satisfactory  character,  or  they  may 
be  the  very  weakest  kind  of  testimony,  depending  upon  the 
surrounding  circumstances.  If  you  can  see  from  the  evidence 
that  the  "alleged  admissions  were  clearly  and  understandingly 
made ;  that  they  are  precisely  identified ;  that  the  language  is 
-correctly  remembered  and  accurately  repeated  by  the  witness,, 
then  such  testimony  is  entitled  to  great  weight.  On  the  other 
hand,  if  the  person  making  the  admission  may  not  have  ex- 
pressed his  or  her  own  meaning,  clearly  and  understandingly  ^ 
or  if  the  witness  may  have  misunderstood  him  or  her ;  or  if 
the  witness  had  no  reason  or  motive  for  remembering  the  ex- 
act language  used ;  or  if  from  lapse  of  time  it  is  seen  that 
the  witness  is  liable  to  be  mistaken ;  or  if  from  interest,  bias 
or  prejudice,  the  admission  appears  to  be  unreasonable,  or  col- 
ored and  exaggerated,  then  but  little  reliance  should  be  placed 
upon  this  class  of  testimony.*' 

This  instruction  starts  out  with  a  statement  of  what  is  a 
&ct,  that  there  is  evidence  of  admissions  both  by  the  relatrix 
and  by  appellant.  Then  follows  the  enunciation  of  two 
propositions  of  law.  The  first  is,  that  if  the  jury  could  de- 
termine from  the  evidence  that  the  admissions  were  clearly 
and  understandingly  made ;  that  they  were  precisely  identi- 
fied ;  that  the  language  was  correctly  remembered  and  accu- 
rately repeated  by  the  witnesses,  then,  as  a  matter  of  law^ 
such  testimony  was  entitled  to  great  weight. 

The  second  is,  that  if  the  person  making  the  admission 
may  not  have  expressed  his  or  her  own  meaning  clearly  and 
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understandingly ;  or  if  the  witnesses  may  have  misunderstood 
him  or  her;  or  if  the  witness  had  no  reason  or  motive  for  re-- 
membering  the  exact  langxmge  used;  or  if  from  lapse  of  time 
it  is  seen  that  the  witnesses  are  liable  to  be  mistaken ;  or  if 
from  interest^  bias  or  prejudice,  the  admissions  appear  to  be 
unreasonable,  or  colored  and  exaggerated,  then,  as  a  matter  of 
law,  but  little  reliance  should  be  placed  upon  the  testimony 
of  such  admissions. 

The  instruction  is  substantially  a  copy  of  section  200,  1 
Greenleaf  on  Evidence.  We  have  no  fault  to  find  with  that 
section  as  an  abstract  proposition,  but  this  court  has  several 
times  held  that  to  embody  it  in  an  instruction  to  the  jury  is 
erroneous,  because  the  court  thereby  declares  as  a  matter  of 
law  what  ought  to  be  left  to  the  jury  to  determine  as  a  mat- 
ter of  fact.  In  speaking  of  embodying  the  text  of  law 
writers  in  instructions,  this  court,  in  the  case  of  Oarfield  v. 
^xjJUy  74  Ind.  60,  said :  "  It  is  not  every  statement  of  the  law 
found  in  a  text-book  or  opinion  of  a  judge,  however  well  and 
accurately  put,  which  can  properly  be  embodied  in  an  in- 
struction. The  processes  of  reasoning  by  which  a  conclusion 
is  reached,  if  well  made,  are  appropriate  to  be  found  either 
in  text  or  opinion,  but  rarely,  if  ever,  is  it  proper  to  deliver 
such  reasoning  to  a  jury  in.the  form  of  instructions." 

In  the  case  of  Davis  v.  Hardy^  76  Ind.  272,  in  speaking 
of  an  instruction,  in  all  essentials  identical  with  that  under 
consideration,  and  of  the  above  section  from  Greenleaf,  this 
court  said :  *'  To  give  it  in  a  charge,  as  written,  would  in  this 
State,  be  an  invasion  of  the  jury^s  exclusive  right  to  judge 
of  the  credibility  and  weight  of  evidence.  It  is  proper 
matter  of  argument  that  such  evidence  is  subject  to  imper- 
fection and  discredit^  for  the  reasons  suggested,  and  the  court 
may  direct  the  jury's  attention  to  the  subject.  But  it  is  not 
for  the  court  to  say,  as  matter  of  law,  in  reference  to  the 
evidence  of  this  kind,  given  in  a  particular  case,  that  it  is 
subject  to  much  imperfection ;  or  that  ^  it  frequently  happens 
that  the  witness,  by  unintentionally  altering  a  few  expres- 
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sions  really  used^  gives  an  effect  to  the  statement  completely 
at  variance  with  what  the  party  did  say ; '  or  that,  *  where  the 
admission  is  deliberately  made  and  precisely  identified,  the 
evidence  is  often  of  the  most  satisfactory  nature/  These 
are  matters  of  fact,  experience  and  argument,  but  not  other- 
wise the  subject  of  legal  cognizance/^ 

The  same  question  came  before  the  court  in  the  case  of 
Finch  V.  Berghia,  89  Ind.  360.  There,  again,  the  above  sec- 
tion from  Greenleaf  was  embodied  in  an  instruction  and 
given  to  the  jury.  The  cases  of  Garfield  v.  i^cUe  and  Davis 
V.  Hardy,  supra,  were  fully  approved  and  the  instruction 
condemned.  These  cases  were  all  cited  and  approved  in  the 
cases  of  Newman  v.  Hazelrigg,  96  Ind.  73 ;  Koemer  v.  Stat4?, 
98  Ind.  7 ;  Leuoia  v.  Christie,  99  Ind.  377 ;  Morris  v.  State, 
ex  reL,  101  Ind.  560.  The  ruling  in  these  cases  is  supported 
by  authority  elsewhere. 

In  the  case  of  Gastleman  v.  Sherry,  42  Texas,  59,  in  speak- 
ing of  a  charge  similar  to  that  under  examination,  the  court 
said :  "  The  charge  is  further  objectionable  as  being  upon  the 
weight  of  the  evidence,  when  the  court  tells  the  jury  that 
evidence  of  the  admissions  of  a  party  is  regarded  as  danger- 
ous and  liable  to  abuse,  etc.  Such  expressions  as  these,  found 
in  every  treatise  on  evidence,  are.  to  be  regarded  as  matters 
of  argument  rather  than  rules  of  evidence  having  the  force 
of  law,  upon  which  the  court  should  instruct  a  jury."  See, 
to  the  same  point.  Commonwealth  v.  Galligan,  113  Mass.  202; 
Mauro  v.  Piatt,  62  111.  450 ;  Thomp.  Charging  the  Jury,  p. 
60,  section  37. 

The  instruction  applies  to  the  declarations  and  admissions 
by  both  the  relatrix  and  appellant,  but  that  does  not  render 
it  less  erroneous,  because  the  court  no  less  invaded  the  prov- 
ince of  the  jury.  Nor  can  it  be  said  that  the  instruction  is 
less  harmful  to  appellant.  The  jury  may  have  applied  one 
standard  to  the  evidence  of  admissions  by  the  relatrix,  and 
placed  ''  but  little  reliance  "  upon  it,  and  applied  the  other 
standard  to  the  evidence  of  admissions  by  appellant,  and  given 
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it  "  great  weight."  They  may  have  concluded,  under  the  in- 
struction of  the  court,  that  becausie  the  witness,  or  witnesses, 
*'  had  no  reason  or  motive  for  remembering  "  the  admissions 
by  the  relatrix,  "  but  little  reliance  '^  should  be  placed  upon 
their  testimony.  However  considered,  the  instruction  is  er- 
roneous. 

The  sixth  instruction  given  by  the  court  is  as  follows : 
''  The  relatrix  and  defendant  have  te&rtified,  and  they  are  both 
interested  in  the  event  of  the  suit.  This  fact  should  be  con- 
sidered in  weighing  their  evidence,  in  connection  with  the 
other  facts  and  circumstances  which  I  have  indicated  apply 
to  witnesses  generally." 

We  think  that  this  instruction  is  also  erroneous.  It  very 
clearly  discredits  the  parties  named,  because  they  are  inter- 
ested in  the  event  of  the  suit.  The  charge  is,  that  it  was  the 
duty  of  the  jury  to  consider  the  fact  that  the  parties  named 
were  interested  in  the  event  of  the  suit.  The  jury  would  not 
understand  that  on  account  of  that  interest  greater  weight 
was  to  be  given  to  the  testimony  of  the  interested  parties. 
Very  clearly,  they  underfed  that  they  were  to  give  less 
weight  to  that  testimony. 

In  speaking  of  a  similar  charge,  it  was  said,  in  the  case  of 
Dodd  y.  Moore,  91  Ind.  522:  "The  jury  have  the  right, 
in  all  cases,  in  weighing  and  settling  conflicts  in  testimony,  to 
consider  the  interest  which  the  witnesses  may  have  in  the  re- 
sult of  the  litigation ;  and  it  is  proper  to  instruct  them  that 
they  may  exercise  that  right.  It  may  be  that  in  many  cases 
witnesses  unconsciously  warp  and  color  their  testimony  by 
reason  of  interest ;  and  it  may  be  that  in  many  instances  wit- 
nesses purposely  falsify  by  reason  of  such  interest;  but 
whether  such  is  the  fact,  in  any  given  case,  is  a  question  of 
fact  to  be  left  to  the  jury.  Surely  the  courts  can  not  say,  as 
a  matter  of  law,  that  because  a  witness  may  have  an  interest 
in  the  litigation^  less  weight  should  be  given  to  his  testimony." 

The  reasons  that  condemned  the  instruction  in  that  case 
condemn  the  above  instruction  in  this  case.     See,  also,  as  in 
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point,  Woollen  v.  Whitaci'e,91  Ind.  502,  and  cases  there  cited; 
Nelson  v.  Vorce,  65  Ind.  455;  Greer  v.  StcUe,  53  Ind,  420; 
Hartford  v.  /Sto/c,  96  Ind.  461 ;  State,  ex  rel.,  v.  S^Uton,  99 
Ind.  300;  Tliomp.  Charging  the  Jury,  58,  59. 

Here  again,  the  instruction  applies  alike  to  the  relatrix 
and  to  appellant,  but  that  in  no  way  cures  the  error.  But 
for  the  instruction  casting  discredit  upon  appellant's  testi- 
mony because  of  his  interest,  the  jury  might  have  given  full 
credit  to  his  testimony  and  returned  a  different  verdict. 

The  fifth  instruction  is  open  to  the  same  objection.  So 
much  of  it  as  needs  to  be  here  set  out  is  as  follows:  ''The 
jury  are  the  judges  of  the  credibility  of  the  witnesses,  and 
in  determining  the  weight  to  be  given  to  the  testimony  of 
the  different  witnesses,  you  should  consider  the  relationship 
of  the  witnesses  to  the  parties,  their  interest  in  the  event  of 
the  suit,''  etc.  Here  again,  it  is  enjoined  upon  the  jury  as  a 
diUy,  in  determining  the  credibility  of  witnesses,  to  consider 
their  interest  in  the  event  of  the  suit,  and  their  relationship 
to  the  parties.  And  here  again,  by  the  phraseology  of  the 
instruction,  discredit  is  thrown  upon  the  classes  of  witnesses 
named.  One  of  the  witnesses  in  this  case,  and  one  of  the 
most  important  witnesses  for  appellant,  was  his  &ther,  who 
contradicted  the  relatrix  upon  the  vital  points  in  the  case. 
By  the  above  instruction,  discredit  is  thrown  upon  his  testi- 
mony by  reason  of  his  relationship  to  appellant.  The  jury 
had  a  right  to  consider  that  relationship,  if  they  thought  it 
worthy  of  consideration,  and  might  have  been  instructed  as 
to  that  right,  but  to  enjoin  it  as  a  duty,  implied  infirmity 
in  the  testimony  by  reason  of  the  relationship. 

In  these  instructions,  the  court  not  only  invaded  the  prov- 
ince of  the  jury,  but  indicated  to  them  that,  as  a  matter  of 
law,  the  testimony  of  some  of  the  witnesses  was  entitled  to 
less  credence  than  the  testimony  of  others.  For  these  rea- 
sons the  judgment  must  be  reversed. 

Many  other  questions  are  discussed  by  appellant's  counsel. 
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but  as  they  may  not  arise  upon  another  trial,  it  is  not  neces- 
sary that  we  should  decide  anything  in  relation  to  them. 

The  judgment  is  reversed,  at  the  cost  of  the  relatrix,  and 
the  cause  remanded  with  instructions  to  the  court  below  to 
sustain  appellant's  motion  for  a  new  trial. 

FUed  Jao.  26, 1886. 
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Cbiminai«  Law. — Sdf-D^enee. — Oe/neral  Rule. — EiceqpHon, — It  is  the  general 
rale  that  a  brother  may  law! ally  defend  his  brother  when  in  peril,  and, 
if  need  be,  take  life  in  sach  defence,  but  where  both  brothers  are  in  fault, 
and  nnite  in  bringing  on  the  fatal  rencounter,  this  rule  does  not  apply. 

Same. — Juriadiction, —  Waiver  of  IrregfdarUy. — Where  a  judge  assumes  to  act 
nnder  lawful  authority,  his  acts  will  not  be  void,  and  if  in  a  criminal 
case  the  accused  voluntarily  goes  to  trial  without  objection,  an  objection 
after  conviction  will  be  too  late  to  be  of  avail. 

Courts. — Adjourned  Term, — Jurisdiction, — Where  a  judge,  having  statutory 
authority  to  appoint  an  adjourned  term  of  court,  does  make  an  order  in 
term  time  for  holding  an  adjourned  term,  causes  notice  of  such  adjourned 
term  to  be  given,  appears  at  the  time  and  opens  court,  the  proceedings 
at  such  a  term  are  not  void  although  held  at  a  time  when  another  court 
of  the  same  circuit  might  have  been  in  session  under  the  statute,  and 
was  in  session,  presided  over  by  a  special  judge. 

From  the  Whitlej  Circuit  Court. 

8.  E,  Sinclair  and  H,  G.  Hanruiy  for  appellant. 
C  M.  Dawson,  Prosecuting  Attorney,  H.  Ooleriek  and  TT. 
S.  Oppenheim,  for  the  State. 

Eluott,  J.— On  the  22d  day  of  September,  1883,  the 
Whitley  Circuit  Court,  then  being  regularly  in  session,  en- 
tered an  order  directing  that  an  adjourned  term  be  held  com- 
mencing on  the  29th  day  of  October,  1883,  and  notice  was 
given  of  the  adjourned  term  according  to  law.    The  time 
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fixed  in  the  order  was  a  time  when,  under  the  provisions 
of  the  statute,  the  court  in  Kosciusko  county  might  be  in 
session,  and  Kosciusko  county  in  conjunction  with  Whitley 
county  constituted  the  thirty-third  judicial  circuit.  The  court 
in  the  former  county  was  actually  in  session  on  the  23d  day 
of  October,  1883,  and  continued  in  session  during  the  time 
the  trial  of  the  appellant  was  in  progress,  the  judge  of  the 
thirty-third  circuit  having  appointed  a  special  judge  to  hold 
that  court.  The  adjourned  term  of  the  Whitley  Circuit  Court, 
at  which  the  appellant  was  tried,  was  held  by  the  duly  elected 
judge  of  that  court.  The  appellant  entered  into  trial  with- 
out any  objection,  and  made  none  until  afler  verdict,  and 
then,  for  the  first  time,  presented  the  question  of  the  au- 
thority of  the  judge  of  the  thirty-third  judicial  circuit  to 
hold  the  adjourned  term. 

The  statute  fixes  the  time  for  holding  the  courts  in  the 
thirty-third  circuit,  and  we  know  judicially  that  the  Septem- 
ber term,  1883,  of  the  Whitley  Circuit  Court,  began  on  Mon- 
day, September  3d,  and  ended  on  the  22d  day  of  that  month. 
We  know,  also,  that  the  September  term  of  the  Kosciusko 
Circuit  Court  began  on  the  Monday  following  the  close  of 
the  Whitley  Circuit  Court,  and  as  the  term  of  the  latter 
court  began  on  the  day  named,  Monday,  September  24th, 
1883,  it  had  been  in  session  five  weeks  when  the  judge  con- 
vened the  adjourned  term  pursuant  to  the  order  previously 
made  and  in  accordance  with  the  notice  duly  given.  The 
statute  provides  that  the  length  of  the  term  of  the  Kosci- 
usko Circuit  Court  shall  be  seven  weeks  "  if  the  business 
thereof  requires  it,^^  but  there  is  no  command  that  it  shall 
continue  for  that  length  of  time.  This  statute  can  not  be 
regarded  as  absolutely  fixing  the  term  at  that  period,  for  it 
declares  that  it  shall  continue  for  that  length  of  time  upon 
condition  that  the  business  shall  require  it.  The  question 
whether  the  business  requires  that  the  full  term  of  seven 
weeks  shall  be  occupied  is  one  to  be  decided  by  the  judge, 
for  it  is  not  determined  by  any  provision  of  the  statute.    Oaaily 
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V.  StatCy  32  Ind.  62;  Swails  v.  Coverdill,  21  Ind.  271.  As 
the  decision  of  the  question  as  to  the  length  of  time  that  the 
court  shall  sit  is  committed  to  the  judge,  his  judgment  must 
settle  the  question,  and  even  if  it  be  conceded  that  it  is  a 
decision  that  can  be  reversed  on  appeal,  there  must  be  an  ob- 
jection and  an  exception  in  order  to  present  any  question  for 
review,  for  his  decision  can  in  no  event  be  anything  more 
than  erroneous.  This  reasoning  leads  us  to  the  conclusion 
that  the  judge  was  not  bound  to  sit  the  full  period  of  seven 
weeks  in  Kosciusko  county,  but  might  abridge  the  term  by 
an  adjournment.  It  was,  therefore,  within  his  power  to 
shorten  the  term  of  that  court,  and  if  he  exercised  this  au- 
thority directly  by  an  order  of  adjournment,  or  indirectly  by 
opening  an  adjourned  term  in  another  county  of  his  circuit, 
it  would  seem  to  logically  result  that  the  adjourned  term 
would  be  the  one  regularly  held,  and  the  term  left  to  be  held 
by  the  special  judge  be  the  one  that  was  irregularly  held.  It 
is  difficult  to  perceive  why  the  adjourned  term  held  pursuant 
to  an  order  made  in  regular  session,  and  held  by  the  duly  quali- 
fied judge  himself,  should  not  be  deemed  the  only  legal  term. 
But  we  do  not  find  it  necessary  to  go  to  that  extent  in  this 
case,  for  it  is  sufficient  for  our  present  purpose  to  declare 
that  the  judge  of  the  thirty-third  circuit  had  authority  to 
abridge  the  term  of  the  Kosciusko  Circuit  Court,  and  that, 
as  he  did  have  this  authority,  his  act  in  appointing  an  ad- 
journed term  of  the  Whitley  Circuit  Court  was  not  void. 
Where  a  court  has  general  authority  over  a  class  of  cases  or 
a  general  subject,  a  ruling  or  order  made  by  it  is  not  void,  al- 
though it  may  be  erroneous.  As  said  in  Snehon  v.  Statej  ex  rel.y 
16  Ind.  29 :  "But  the. power  to  decide  at  all  carries  with  it 
the  power  to  decide  wrong  as  well  as  right."  Lantz  v.  Maf-- 
fetty  102  Ind.  23;  Quarl  v.  Abbett,  102  Ind.  233,  see  p.  239. 
The  authority  to  shorten  the  length  of  the  term  in  Kosci- 
usko county  carried  with  it  the  authority  to  create  a  vacation 
by  ending  that  term,  and  whether  the  court  did  or  did  not  err 
in  deciding  that  there  should  be  a  vacation  in  the  Kosciusko 
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Circuit  Court  on  and  after  October  29th,  or  whether  it  did 
or  did  not  make  a  mistake  in  the  procedure  adopted,  is  im- 
material, for  no  matter  how  much  there  is  of  error  in  the 
proceedings  of  a  superior  court,  the  proceedings  are.not  void 
unless  the  court  transcends  its  jurisdiction.  We  need  not  in- 
quire what  the  rule  would  be  if  the  statute  had  positively  fixed 
the  length  of  the  terms  of  the  Kosciusko  Circuit  Court  at 
seven  weeks,  for  the  term  was  not  definitely  fixed,  but  its 
duration,  within  the  limits  prescribed,  was  left  to  be  deter- 
mined by  the  court  itself.  The  utmost  that  can  be  granted 
the  appellant  is  that  the  adjourned  term  was  held  under  an 
order  erroneously  made ;  it  can  not  be  declared  that  it  was 
held  without  any  authority  whatever,  and  unless  it  was  so 
held  the  proceedings  were  not  void. 

There  is  high  authority  for  the  proposition  that,  independ- 
ent of  statutory  warrant,  courts  of  superior  jurisdiction  have 
authority  to  hold  adjourned  terms.  Mechanicsi'  Bank  v. 
Withers,  6  Wheat.  107;  Harris  v.  Oest,  4  Ohio  St.  469; 
Cosily  V.  State,  supra.  We  have,  however,  a  statute  author^ 
izing  courts  to  appoint  adjourned  terms,  and  a  court  assuming 
to  act  under  that  statute  can  not  be  said  to  act  without  color 
of  authority,  although  it  may  proceed  erroneously.  The  only 
possible  objection  to  the  proceedings  of  the  court  in  this  in- 
stance is,  that  it  fixed  the  time  for  holding  the  adjourned  term 
at  a  time  when  another  court  in  the  same  circuit  might  have 
been  in  session ;  but,  as  the  term  of  the  other  court  might 
have  been  abridged  by  the  order  of  the  judge  so  that  it  would 
not  have  been  in  session  at  the  time  fixed  for  the  adjourned 
term,  and  as  the  order  for  the  adjourned  term  was  made 
while  the  court  was  lawfully  in  session,  and  under  a  statute 
conferring  authority  to  hold  adjourned  terms,  the  order  for 
holding  that  term  can  not  be  regarded  as  void.  The  utmost 
that  can  be  justly  said  in  impeachment  of  that  order  and  the 
acts  done  under  it,  is  that  they  were  erroneous,  since  the  mis- 
take, if  mistake  there  was,  consisted  solely  in  wrongly  de- 
ciding upon  the  force  and  effect  of  the  statute.    We  do  not 
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controvert  the  general  doctrine  that  a  court  can  not  be  held 
at  a  time  when  there  is  clearly  no  authority  to  hold  it;  nor 
do  we  impugn  the  general  doctrine  that  it  is  error  to  hold  two 
courts  in  the  same  circuit  at  the  same  time^  where  there  is  no 
statutory  provision  authorizing  it.  Cain  v.  Goda,  84  Ind. 
209;  Batten  v.  State,  80  Ind.  394;  MeOool  v.  State,  7  Ind. 
378 ;  Dunn  v.  State,  2  Ark.  229 ;  In  re  Millington,  24  Kan. 
214 ;  Garlick  v.  Dunn,  42  Ala.  404 ;  Freeman  Judg.^  sec- 
tion 121. 

It  is  not  necessary  to  question  the  soundness  of  the  general 
doctrine  stated^  for  here  there  was  power  in  the  court  to  create 
a  vacation  by  an  order,  and  there  was  also  power  to  order  an 
adjourned  term,  so  that  here  there  is  no  question  as  to  the  ex- 
istence of  power  in  the  court  to  make  a  decision,  but  the  sole 
infirmity  in  the  proceedings  relates  to  the  mode  of  exercising 
the  power  residing  in  the  court.  In  every  case  in  which  a 
court  makes  an  erroneous  ruling  there  is  a  wrongful  exercise 
of  authority,  but  such  a  wrongful  exercise  of  authority  does 
not  render  the  proceedings  void,  although  it  does  make  them 
erroneous.  The  question  of  power  or  authority  might,  per- 
haps, have  arisen  had  the  adjourned  term  been  fixed  at  a  time 
wht»n  the  law  imperatively  required  that  the  Kosciusko  Cir- 
cuit Court  should  be  in  session,  but  its  adjourned  term  was 
not  fixed  at  a  time  when  that  court  was  required  to  be  in  ses- 
sion ;  on  the  contrary,  it  was  fixed  at  a  time  when  the  judge 
might  rightfully  have  adjourned  that  court.  This  feature  is 
a  prominent  one,  and  distinguishes  the  case  from  such  cases 
as  that  of  In  re  Millington,  supra.  If  the  judge  had  made 
the  proper  order  declaring  the  Kosciusko  Circuit  Court  ad- 
journed after  five  weeks  of  the  term  had  expired,  as  he  un- 
doubtedly might  have  done,  there  could  have  been  no  ques- 
tion as  to  the  regularity  of  the  adjourned  term  held  by  him 
in  Whitley  county,  and  the  error  in  this  respect,  while  it 
might,  perhaps,  have  been  available  had  objection  been  sea- 
sonably made,  can  not  be  deemed  to  render  the  order  for  the 
Vol.  105.— 9 
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adjourned  term  void,  and  if  that  order  was  not  void,  the  trial 
at  that  term  was  not  a  mere  nallity.  CasUy  v.  States  32  Ind. 
62 ;  Knight  v.  StaJte^  70  Ind.  375 ;  Labadie  y.  Dean,  47  Texas, 
90;  State  v.  Clark,  30  Iowa,  168;  Cook  v.  Smith,  54  Iowa, 
636. 

Principle  and  authority  logically  lead  to  the  conclusion 
that  nothing  worse  can  be  said  of  the  adjourned  term  than 
that  it  was  irregularly  held ;  it  can  not  be  justly  affirmed  that 
it  was  held  without  color  of  authority. 

In  the  case  of  State  v.  Knight,  19  Iowa,  94,  it  was  held  that 
a  judge  might  continue  a  term  of  court  into  the  time  fixed  by 
law  for  holding  a  court  in  the  same  district,  and  the  earlier 
cases  of  Davis  v.  Fish,  1  Greene,  Iowa,  406  (48  Am.  Dec.  387^ 
see  n.  p.  392),  and  Orabh  v.  State,  2  Greene,  Iowa,  559,  were 
in  effect  overruled.  It  was  held  by  the  same  court  in  Weaver 
V.  Coolidge,  15  Iowa,  244,  that  a  judgment  rendered  three  days 
after  the  time  fixed  for  the  commencement  of  another  court 
in  the  same  district  was  not  void,  and  in  State  v,  Clark,  sun 
pra,  and  Cook  v.  Smith,  supra,  like  rulings  were  made.  In 
the  very  recent  cases  of  State  v.  Stevens,  25  N.  W.  R.  777,  and 
State  V.  Peterson,  25  N.  W.  R.  780,  it  was  held  that  a  judg- 
ment pronounced  at  a  term  continued  after  the  time  fixed  for 
another  term  of  the  same  district  was  not  even  erroneous^ 
The  Supreme  Court  of  Wisconsin,  in  State  v.  Leahey,  1  Wis. 
225,  denied  tlie  doctrine  of  the  two  early  Iowa  cases,  as  well 
as  that  of  Archer  v.  Ross,  2  Scam.  303,  and  decided  that  hold- 
ing a  court  during  the  time  designated  by  law  for  holding  an- 
other court  in  the  same  judicial  circuit  did  not  invalidate  the 
proceedings. 

In  the  case  of  State  v.  Montgomery,  8  Kan.  351,  a  like  doc- 
trine was  declared.  In  this  last  case  it  was  said :  "  The  Leg- 
islature have  named  the  day  for  the  opening  of  a  term,  but 
have  not  for  the  closing.  That  is  confided  to  the  discretion  of 
the  judge,  and  is  determined  by  the  amount  of  business  and 
the  necessity  of  suitors.^'  This  is  the  case  here  ;  the  time  is 
fixed  for  opening,  but  not  for  closing,  the  Kosciusko  Circuit 
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Court ;  that,  as  we  have  seen,  was  left  to  the  judgment  of 
the  judge.  Brewer  v.  State^  6  Lea,  198,  decides  that  although 
a  judge  pro  tempore  appoints  an  adjourned  term,  and  orders  it 
to  be  held  at  a  time  when  another  court  of  the  same  circuit 
might  be  in  session,  the  proceedings  are  not  void.  The  court 
placed  its  decision  upon  the  same  principle  as  that  which  sus- 
tains the  rulings  of  a  judge  de  facto,  and  said,  among  other 
things :  ^'  Nor  does  the  fact  that  the  term  of  another  court 
of  the  circuit  commenced  in  the  interval,  affect  the  result. 
This  very  point  arose  and  was  decided  in  favor  of  the  validity 
of  the  proceedings  in  Cheek  v.  MeroharUs^  Nat^l  Bank,  9  Heis- 
kell,  489/' 

In  Venabk  v.  WMte,  2  Head,  582,  it  was  held  that  where  no 
objection  is  made,  and  there  is  color  of  authority  for  holding 
the  term,  although  the  statute  under  which  the  judge  as- 
sumed to  act  had  been  repealed,  still  the  proceedings  were  not 
void.  It  was  there  said :  "  There  can  be  no  doubt  whatever, 
upon  reason  and  authority,  that  a  judgment  given  by  a  judge 
de  facto  J  sitting  and  holding  court  at  the  proper  time  and  place, 
is  as  valid  and  free  from  error  as  a  judgment  pronounced  by  a 
judge  rightfully  in  office.  If  so,  upon  what  reason  shall  we 
hold  that  the  judgments  and  decrees  of  a  judge  regularly  in 
office  are  erroneous,  because  he  held  his  court  under  color  of 
a  law  that  turned  out  to  be  repealed  or  invalid  ?  ''  In  Hen^ 
die  V.  StaJtCj  3  Heisk.  202,  the  same  general  principle  is  de- 
clared. 

The  cases,  and  among  them  our  own,  declare  that  where 
an  adjourned  term  is  held  under  color  of  authority,  it  will  be 
presumed  that  it  was  properly  ordered  and  held.  Porter  v. 
Staiey  2  Ind.  435;  Shirts  v.  Irons,  28  Ind.  458;  Harper  w. 
State,  42  Ind.  405 ;  Cooh  v.  SMton,  20  111.  107 ;  State  v.  CfarJfc, 
supra;  Cook  v.  Smith,  supra.  This  principle  justifies  the 
conclusion  that  where  there  is  color  of  authority  the  pro- 
ceedings can  not  be  deemed  void,  since  it  is  an  elementary 
rule  that  no  presumption  can  sustain  a  void  act. 

The  principle  which  governs  in  cases  in  which  the  court  is 
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held  by  a  judge  de  facto  is  essentially  the  same  as  that  which 
governs  the  present.  If  a  judge  not  legally  elected  or  qual- 
ified may^  if  acting  under  color  of  authority^  pronounce  valid 
judgments^  it  can  not  be  doubted  that,  upon  the  same  prin- 
ciple, judgments  pronounced  at  a  term  not  legally  held,  but 
yet  held  by  the  duly  qualified  judge  under  color  of  law,  must 
be  valid.  The  reason  for  the  rule  is  stronger  and  clearer 
where  the  judge  de  jure  holds  a  term  of  court  at  an  im- 
proper time,  but  under  color  of  authority,  than  where  a  term 
of  court  is  held  by  a  judge  who  actually  has  no  legal  right 
and  simply  acts  under  color  of  authority,  yet  the  law  is  quite 
well  settled  that  the  acts  of  a  judge,  who  is  only  such  de  facto, 
are  not  void.  We  have  many  cases  in  our  own  reports  de- 
claring and  enforcing  this  general  rule.  The  decision  in 
Case  V.  State,  6  Ind.  1,  supplies  a  striking  illustration.  In 
that  case  there  was  a  vacancy  in  the  office  of  judge,  and  the 
sheriff  and  clerk,  without  any  authority  whatever  to  appoint 
a  judge  where  the  office  was  vacant  did  appoint  a  judge  pro 
tern,,  who  held  a  term  of  court,  and  it  was  decided  that  his  acts 
were  not  void.  The  court  there  said :  "  The  appointment 
constitutes  a  part  of  the  record.  It  appears  in  legal  form, 
and  gave  to  the  appointee  at  least  a  colorable  title  to  the 
office.  He  was  no  usurper,  but  supposed  himself  to  be  right- 
folly  invested,  and  acted  in  good  faith.  A  court  de  facto,  if 
not  de  jure,  was  thus  constituted :  During  the  trial,  no  at- 
tempt was  made  to  impeach  the  authority  of  that  court. 
And  after  conviction  it  was  too  late  to  question  the  validity 
of  the  title  under  which  its  duties  were  exercised."  This 
doctrine  has  been  adopted  and  acted  upon  in  many  cases. 
Jones  V.  State,  11  Ind.  357;  Shattuck  v.  State,  11  Ind.  473, 
p.  478 ;  Feaster  v.  Woodfill,  23  Ind.  493,  see  p.  497 ;  Oppen- 
heim  v.  Pittsburgh,  etc,  R.  W.  Go,,  85  Ind.  471 ;  State^  ex  reL, 
V.  Murdoch,  86  Ind.  124;  Moore  v.  Trimble,  94  Ind.  153; 
Rogers  v.  Beauchximp,  102  Ind.  33. 

In  Taylor  v.  Skrine,  2  Tread.  (S.  C.)  696,  it  was  held  that  the 
acts  of  one  claiming  to  be  a  judge  by  virtue  of  an  unconsti- 
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tutional  statute  were  not  void,  and  this  doctrine  was  approved 
in  Creighton  v.  Piper,  14  Ind.  182.  The  decision  in  Gvm^ 
berts  V.  Adams  Express  Co,,  28  Ind.  181,  is  that  where  a  party 
goes  to  trial  before  an  acting  justice  of  the  peace  without  ob- 
jection, he  can  not,  on  appeal,  be  heard  to  question  the  au- 
thority of  the  justice  to  try  the  cause. 

In  Oppenheim  v.  Pittsburgh,  etc.,  B.  W.  Co.,  supra,  it  was 
held  that  where  a  party  went  to  trial  before  a  judge  de  facto, 
he  waived  all  questions  as  to  the  right  of  the  judge  to  hear 
and  decide  the  case.  We  have  many  cases  declaring  that 
where  a  party  goes  to  trial  without  objection  before  a  judge 
assuming  to  act  under  color  of  authority,  he  can  not,  after 
judgment  or  conviction,  successfully  make  the  objection  that 
the  judge  had  no  authority  to  try  the  cause.  Feaster  v.  Wood- 
fill,  supra;  MUohell  v.  Smith,  24  Ind.  252;  Watts  v.  I^ate, 
33  Ind.  237;  Winterroted  v.  Messich,  37  Ind.  122;  Bose  v. 
Allison,  41  Ind.  276 ;  Kennedy  v.  State,  53  Ind.  542 ;  State, 
ex  rel,,v,  Murdoch,  supra;  Fassinow  v.  State,  89  Ind.  235; 
Adams  v.  Gowan,  89  Ind.  358;  Huffman  v.  Oavt>le,  86  Ind. 
591 ;  Board,  etc.,  v.  Seaton,  90  Ind.  158;  Kenney  v.  Phillipy, 
91  Ind.  511 ;  Myers  v.  State,  92  Ind.  390,  see  p.  396;  Wood 
V.  Franklin,  97  Ind.  117 ;  Rogers  v.  Beauchamp,  supra. 

Other  cases  proceeding  upon  the  same  general  principle 
hold  that  "The  statute  fully  authorizes  the  court  to  hold 
an  adjourned  term  for  the  purpose  of  completing  the  busi- 
ness undisposed  of,  and  the  contrary  not  appearing,'^  the  Su- 
preme Court  "  will  presume  that  the  court  was  regularly  held 
and  the  cause  properly  brought  to  trial."  Wood  v.  Franklin, 
supra;  Shirts  v.  Irons,  supra;  Hanes  v.  Worthington,  14  Ind. 
320.  A  similar  ruling  was  made  in  Shircliff  v.  State,  96 
Ind.  369. 

There  is  some  confusion,  and  perhaps  conflict,  in  the  earlier 
cases,  but  the  later  cases,  supported,  as  they  are,  by  all  the 
well  considered  cases  in  our  reports,  must  be  regarded  as 
firmly  settling  the  rule,  that  where  a  judge  assumes  to  act  un- 
der lawful  authority,  and  there  is  color  of  authority,  his  acts 
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will  not  be  void,  and  that  if  the  party  voluntarily  goes  to 
trial  without  objection,  an  objection  afler  conviction  will  be 
too  late  to  be  of  avail.  This  is  in  harmony  with  the  great 
weight  of  authority  elsewhere.  Bank  of  NoHh  America  v. 
McCaily  4  Binney  (Pa.)  371 ;  State,  ex  reL,  v.  County  Court, 
50  Mo.  317;  Blackburn  v.  StaU,  3  Head,  690;  Clark  v.  Com., 
29  Pa.  St.  129;  Com.  v.  Hawkes,  123  Mass.  525;  Com.  v.  Ta- 
ber,  123  Mass.  253;  Sheehan'a  Case,  122  Mass.  445;  State  v. 
Anone,  2  Nott  &  Mc.  27 ;  State  v.  Ailing,  12  Ohio,  16 ;  Master- 
son  V.  Matthews,  60  Ala.  260 ;  Mayo  v.  Stoneum,  2  Ala.  390 ; 
StaU  V.  Carroll,  38  Conn.  449. 

The  ultimate  conclusion  which  we  have  reached  is  this: 
Where  a  judge,  having  statutory  authority  to  appoint  an  ad- 
journed term  of  court,  does  make  an  order  in  term  time  for 
holding  an  adjourned  term,  causes  notice  of  such  adjourned 
term  to  be  given,  appears  at  the  time  appointed  and  opens 
court,  the  proceedings  at  such  an  adjourned  term  are  not  void 
although  held  at  a  time  when  another  court  of  the  same  cir- 
cuit might  have  been  in  session  under  the  statute,  and  was  in 
session,  presided  over  by  a  special  judge.         < 

As  the  proceedings  were  not  void,  the  failure  of  the  ap- 
pellant to  object  at  the  trial  is  a  waiver  of  all  questions  as  to 
the  regularity  of  the  proceedings  at  the  adjourned  term.  If 
he  had  made  an  objection  before  conviction,  we  should  have 
been  faced  by  a  very  different  question  from  that  which  the 
record  presents.  It  is  not  necessary  for  us  to  decide,  nor,  in- 
deed, would  it  be  proper  for  us  to  do  so,  what  would  be  the 
rule  if  an  objection  were  made  before  trial  to  proceedings  at 
an  adjourned  term  held  under  such  circumstances  as  that  at 
which  the  appellant  was  convicted. 

The  conclusion  which  we  have  reached  does  the  appellant 
no  substantial  injury,  for  he  was  tried  by  the  rightful  judge 
and  was  denied  no  right  for  which  he  asked.  The  utmost 
that  can  be  said  is,  that  the  adjourned  term  was  irregularly 
held  by  the  proper  judge,  and,  as  the  appellant  lost  no  sub- 
stantial rights  by  the  alleged  error  of  the  judge,  and  made  no 
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objection  until  after  trial^  we  can  not^  under  the  rule  declared 
by  our  statute  and  enforced  by  our  decisions,  reverse  the 
judgment. 

From  the  earliest  to  the  latest  of  our  decisions,  it  has  been 
held  that  where  there  is  an  irregularity  in  the  proceedings  it 
is  waived  by  a  feilure  to  object  at  the  proper  time.  Our  cases 
<jarry  this  doctrine  so  far  as  to  hol4  that  there  may  be  a 
waiver  of  constitutional  rights,  and  in  this  they  are  sustained 
by  the  great  weight  of  authority.  Lowery  v.  Howard,  103 
Ind.  440;  Thcmas  v.  ^xde,  103  Ind.  419;  Butler  v.  StaU, 
97  Ind.  378  ;  *'  Waiver  of  Constitutional  Rights  in  Criminal 
Cases,"  6  Crim.  Law  Mag.  182 ;  In  re  Staff,  63  Wis.  285. 

It  results  from  this  principle  that  the  failure  of  the  de- 
fendant to  object  before  conviction  concludes  him  from  ques- 
tioning the  regularity  of  the  proceedings  at  the  adjourned  term. 
This  conclusion  is  in  harmony  with  the  spirit  of  our  criminal 
code,  which,  while  it  awards  to  an  accused  liberal  and  ample 
opportunity  to  present  objections  to  the  rulings  of  the  trial 
court,  requires  that  all  objections  should  be  seasonably  pre- 
sented to  that  court.  The  rule  is  just  in  itself,  and  salutary 
in  its  practical  operation.  An  accused  who  voluntarily  enters 
upon  a  trial  without  objecting  to  the  regularity  of  the  order 
appointing  the  term  at  which  he  is  tried,  and  takes  the  chances 
of  a  trial,  ought  not,  after  conviction,  to  be  permitted  to  object 
that  the  term  was  not  regularly  held,  since  such  a  practice 
would  enable  a  felon  to  oft;entimes  defeat  justice  by  securing 
delay.  And  it  would  entail  upon  the  courts  and  the  public 
an  expense  and  inconvenience  that  one  accused  of  crime  has 
no  right  to  demand  that  they  should  be  compelled  to  bear. 

It  is  the  general  rule  that  a  brother  may  lawfully  defend 
his  brother  when  in  peril,  and,  if  need  be,  take  life  in  such 
defence,  and  so  the  law  was  declared  in  the  instruction  of  the 
trial  court  which  is  assailed  in  argument.  But  this  general 
rule  is  not  without  exceptions.  Where  both  the  brothers  are 
in  fiiult,  and  unite  in  wrongfully  bringing  on  the  fatal  ren- 
counter, the  general  rule  does  not  apply.     It  would  be  rank 
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injustice  to  permit  a  man  who  has  joined  his  brother  in  at- 
tacking another,  to  take  the  life  of  the  person  whom  they  had 
wrongfully  attacked,  at  least  without  retreating,  or,  in  good 
faith,  attempting  to  retreat.  It  may  be,  that  if  the  appellant 
had  not  been  a  participant  in  the  combat  he  might  lawfully 
have  interfered  in  defence  of  his  brother,  for  the  law  allows 
a  brother,  in  case  of  need,  to  defend  a  brother.  Waybright 
V.  State,  66  Ind.  122 ;  1  Bishop  Crim.  Law,  section  877.  But 
there  are  well  reasoned  cases  holding,  that  if  the  brother  in 
whose  defence  the  accused  engages  is  in  the  fault,  and  has  not 
retreated,  or  attempted  to  retreat,  the  interference  is  not  jus* 
tifiable  or  excusable.  Gain's  Case,  20  W.  Va.  681 ;  Staie  v, 
Greer,  22  W.  Va.  800,  see  pp.  818,  819. 

In  this  case,  however,  we  need  not  go  so  &r  as  the  court 
did  in  the  cases  referred  to,  for  here  the  instruction  proceeds,, 
as  well  it  may  under  the  evidence,  upon  the  hypothesis  that 
both  of  the  brothers  were  participants  and  principals  in  the 
encounter  that  resulted  in  the  killing  of  the  deceased.  1 
Bishop  Crim.  Law,  section  604 ;  1  Whart.  Crim.  Law,  sec- 
tion 478.  In  such  a  case,  the  accused  can  not  go  acquit  on  the 
ground  of  self-defence  if  he  was  himself  in  fault  and  so  con- 
tinued. Bamett  v.  Siaie,  100  Ind.  171 ;  Story  v.  State,  99  Ind. 
413;  MoDermoU  v.  State,  89  Ind.  187;  Presser  v;  StaU,  77 
Ind.  274. 

If,  however,  we  were  wrong  in  our  construction  of  the  in- 
struction and  in  our  view  of  the  law,  the  judgment  could  not 
be  reversed,  for  the  reason  that  the  contention  of  the  State^ 
stoutly  made  and  earnestly  pressed,  that  the  motion  for  a  new 
trial  does  not  assign  for  error  the  giving  of  the  instruction 
here  assailed,  must  be  sustained. 

We  can  not  reverse  upon  the  evidence.  Two  juries  have 
convicted  upon  it,  two  trial  judges  have  sustained  these  con- 
victions, and,  when  the  case  was  here  before  upon  substan- 
tially the  same  evidence,  this  court,  after  adverting  to  the 
theory  of  the  defence,  said :  "At  all  events,  as  there  is  evi- 
dence in  the  record  fairly  sustaining  the  verdict,  we  can  not 
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disturb  the  judgment  of  the  court  below  upon  the  sufficiency 
of  the  evidence."  We  have,  notwithstanding  the  fact  that 
two  juries  have  convicted,  and  two  trial  judges  approved  the 
convictions,  and  the  further  fact  that  this  court  has  once  sus- 
tained the  contention  of  the  State  as  to  the  sufficiency  of  the 
evidence,  again  carefully  examined  the  evidence,  and  can 
reach  no  other  conclusion  than  that  it  sustains  the  verdict. 
There  may  possibly  be  mitigating  circumstances  that  would 
render  the  exercise  of  executive  clemency  proper,  to  mitigate 
the  severity  of  the  punishment,  but,  however  this  may  be, 
there  is  nothing  that  will  justify  us  in  setting  aside  the  verdict* 

Judgment  affirmed. 

Filed  Jan.  26, 1886. 
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GoNTBAor. — Ddaiy  wi  jRn/ormanoB. — Damages. — Where  a  contractor  in  good 
faith  enters  upon  the  performance  of  a  contract,  and  incurs  expense,  the 
employer  having  notice  of  that  fact,  if  such  employer,  either  by  an  order 
or  by  negligently  failing  to  perform  an  essential  part  to  be  performed  by 
him,  suspends  the  execution  of  the  contract,  upon  a  resumption  and  com- 
pletion of  the  work  under  the  contract,  it  will  be  implied  that  all  loss 
necessarily  occasioned  by  such  suspension,  of  which  the  employer  is  at 
the  time  notified,  shall  fall  upon  him. 

Sake. — Breach  cf. — Mecuure  of  Damages. — Where,  on  account  of  a  failure  by 
the  employer  to  perform  preliminary  work,  which,  under  the  contract,  he 
is  required  to  perform,  before  the  contractor  can  proceed  with  the  work 
he  is  to  perform  under  the  contract,  the  latter  is  unable  to  proceed,  and 
the  work  is  suspended,  to  the  injury  of  the  contractor,  without  his  con- 
sent, of  which  the  employer  has  notice,  such  contractor,  although  he 
may  have  afterwards  completed  the  work  under  the  contract,  may,  in 
addition  to  the  contract  price,  recover  all  his  actual  damage  occasioned 
by  such  delay,  including  injury  to  tools,  and  interest  at  six  per  cent,  for 
the  period  of  the  delay  on  .  all  moneys  invested  in  materials  which  ha 
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was  bonnd  to  and  did  famish,  and  in  the  labor  necessary  in  furnishing 
the  same. 

8ahe. — In9trueii4)n, — In  an  action  to  recover  the  contract  price  for  work 
performed  under  a  special  contract,  and  damages  for  a  breach  of  the 
provisions  of  the  contract  by  the  employer,  whereby  the  work  was  de- 
layed, etc.,  where  it  appears  that  on  account  of  the  failure  of  the  em- 
ployer to  do  certain  preliminary  work  necessary  to  be  done  by  him,  be- 
fore the  contractor  could  begin  to  perform  his  part  of  the  contract,  the 
latter  was  not  able  to  so  commence  his  work  until  after  the  time  fixed 
in  the  contract  for  the  completion  of  the  work,  an  instruction,  asked 
by  the  defendant,  to  the  effect  that  if  at  such  time  the  employer  had  not 
performed  such  preliminary  work,  and  the  contractor  was  not  ready 
with  materials  to  commence  the  performance  of  his  part  of  the  contract, 
the  latter  was  under  no  obligation  to  hold  himself  in  readiness  to 
do  the  work,  and  that  unless  the  jury  believed  that  a  new  agreement 
was  afterwards  made  the  plaintiff  could  not  recover,  was  correctly  re- 
fused. 

Pleading. —  Uneertainiy  of  Comjiiaint. — Emdmct, —  Varia.'fMt. — Where  the  al- 
legations of  a  complaint  are  too  general  and  uncertain,  and  the  defend- 
ant has  made  no  motion  to  have  them  made  more  specific,  he  can  not 
complain  of  a  variance,  if  such  allegations  are  made  more  certain  by 
proof  on  the  trial. 

Same. — Variance. — It  is  only  where  the  evidence  shows  a  state  of  facts  dif- 
ferent from  that  averred  in  the  complaint  that  a  fatal  variance  may  be 
claimed. 

From  the  Vanderburgh  Circuit  Court, 

8.  B.  Vance,  for  appellant. 

C.  A.  DeBnUer,  C.  Denby,  D.  B.  Kumler  and  A.  Gilchrist^ 
for  appellees. 

Mitchell,  J. — On  the  25th  day  of  July,  1881,  a  written 
contract  was  made  between  the  Louisville  and  Nashville  Rail- 
road Company  and  Archibald  Hollerbach  for  the  construc- 
tion by  the  latter  of  two  stone  T  (tee)  abutments  at  Pigeon 
creek,  on  the  St.  Louis  division  of  the  Louisville  and  Nash- 
ville Railroad  in  the  city  of  Evansville.  The  material  pro- 
visions of  the  contract  are  as  follows : 

1.  That  Hollerbach  should  furnish  all  the  material  except 
cement  and  sand,  and  build  the  abutments  according  to  plans 
and  specifications  furnished  by  the  company,  the  specifica- 
tions to  form  part  of  the  contract. 
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2.  That  the  stone  should  be  obtained  from  the  Cannelton 
quarries  in  this  State,  and  be  taken  from  the  quarries  to  the 
bridge  site  at  the  expense  of  Hollerbach ;  but  if  the  water 
in  Pigeon  creek  should  become  too  low  for  the  use  of  barges, 
the  company  should  furnish  cars  to  transport  the  stone  from 
the  river  to  the  bridge  site,  but  that  he  should  load  it  on  the 
cars  and  unload  it  at  the  bridge  site  promptly. 

3.  That  the  company  should  furnish  the  foundations  and 
the  cement  and  sand,  and  that  the  job  should  be  completed 
by  the  20th  day  of  November,  1881. 

4.  The  company  was  to  pay  him  nine  and  -^^  dollars  for 
each  cubic  yard  of  stone  laid  in  the  abutments  off  of  barges 
at  the  bridge  site,  and  nine  and  ^^  dollars  for  each  cu- 
bic yard  of  stone  laid  in  the  abutments  off  of  cars  at  the 
bridge  site. 

5.  The  payments  were  to  be  made  as  follows :  "  Estimates 
of  masonry  laid  will  be  made  at  the  end  of  each  month,  and 
from  the  estimate  twenty  per  cent,  will  be  retained  until  the 
whole  job  is  completed,  when  a  final  estimate  will  be  made 
at  the  above  specified  rates,  and  all  previous  estimates  de- 
ducted therefrom.^' 

Pending  this  contract,  the  benefit  of  it  was  assigned  by 
Hollerbach  to  Simeon  Jaseph. 

The  abutments  were  completed  in  the  spring  of  1883,  and 
this  suit  was  brought  by  Hollerbach  to  recover  of  the  de- 
fendant a  balance  alleged  to  be  due  for  the  work,  as  by  the 
contract,  and  also  to  recover  damages  for  certain  breaches  of 
the  contract  therein  alleged.  Jaseph  was  made  a  defendant 
because  of  the  assignment,  which  is  alleged  to  have  been  only 
as  collateral  security  for  certain  advances  claimed  at  the  date 
of  the  suit  to  have  been  repaid  him. 

The  complaint  was  in  two  paragraphs.  After  alleging  the 
execution  of  the  contract,  the  substantial  grounds  of  com- 
plaint in  the  first  paragraph  are  as  follows : 

1.  That  under  the  contract  the  plaintiff  proceeded  to  con- 
struct the  piers  and  finally  constructed  them  to  the  approval 
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of  the  superintendent  of  bridges  of  the  defendant^  putting 
into  the  piers^  from  stone  unloaded  from  cars^  sixteen  hun- 
dred and  ninety-one  cubic  yards,  of  the  value,  according  to 
the  contract  price,  of  sixteen  thousand  eight  hundred  and 
twenty-nine  ^j^  dollars ;  that  the  plaintiff,  at  the  special  in- 
stance and  request  of  defendant,  put  into  the  piers  work, 
material  and  labor  to  the  amount  of  one  hundred  and  forty 
dollars,  which  was  extra  and  in  no  way  contemplated  by  the 
terms  of  the  written  contract. 

2.  That,  according  to  the  terms  of  the  contract,  the  de- 
fendant was  to  prepare  the  foundations  of  the  work  ready  to 
receive  the  masonry  to  be  furnished  and  constructed  by  the 
plaintiff,  by  the  25th  day  of  July,  1881 ;  but  that,  although 
the  plaintiff  was  ready  with  -his  tools,  machinery,  hands,  ma- 
terial, barges  and  other  things  necessary  for  the  construction 
of  t]ie  piers  at  the  time  fixed  in  the  contract,  yet  the  defend- 
ant wholly  neglected  and  refused  to  prepare  the  foundations 
as  it  had  agreed  to  do,  until  the  lapse  of  fifteen  months  after 
the  time  it  had  fixed;  that  by  reason  of  the  failure  of  the 
defendant  to  perform  its  part  of  the  contract  in  the  prepara- 
tion of  the  foundations,  the  plaintiff  was  greatly  injured  and 
damaged  in  this : 

1.  That  he  was  compelled  to  pay  out  and  expend,  and  did 
pay  out  and  expend  in  extra  handling  of  stone,  made  neces- 
sary by  the  delay  in  the  preparation  of  the  foundations,  the 
sum  of  twenty-four  hundred  dollars ;  that  by  reason  of  the 
delay  he  was  compelled  to  unload  his  material  from  the  barges 
on  to  the  river  bank,  and  then  reload  on  to  the  barges  and 
reload  on  the  railroad  cars,  to  his  great  damage. 

2.  That  he  was  further  greatly  injured  and  damaged  by 
the  delay  of  the  defendant,  in  this :  loss  of  time  of  plaintiff, 
and  of  non-use  of  ropes,  blocks,  derricks  and  other  tools 
and  machinery,  loss  and  destruction  of  material,  and  wear 
and  tear  and  injury  to  ropes,  blocks,  derricks  and  other  tools 
and  machinery,  by  reason  of  exposure  and  the  delay  in  the 
use  of  material  which  he  had  furnished  and  paid  for,  being 
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interest  on  fifty-five  hundred  dollars  for  fifteen  months,  in  all, 
the  sum  of  twenty-five  hundred  dollars. 

3.  That  by  the  terms  of  the  contract  the  defendant  agreed 
to  furnish  to  the  plaintiff  all  the  cars  necessary  for  the  fast 
completion  of  the  work,  upon  application  of  plaintiff,  so  that 
plaintiff  should  not  be  hindered  in  the  work  for  want  of 
cars ;  that  aft^r  the  foundations  were  completed  and  the  plain- 
tiff began  the  construction  of  the  piers,  he  repeatedly  made 
application  to  the  defendant  for  cars  for  the  transportation 
of  stone  to  the  bridge  site,  and  defendant  failed,  neglected 
and  refused  to  furnish  plaintiff  cars,i)y  which  he  was  greatly 
delayed  in*the  work,  that  is  to  say,  for  one  hundred  days,  to 
his  damage  fift;een  hundred  dollars. 

It  is  averred  that  the  defendant  paid  to  the  plaintiff  the 
sum  of  eleven  thousand  dollars  "  or  thereabouts,"  and  that 
there  is  still  due  him  on  the  contract,  and  for  damages,  the 
further  sum  of  eleven  thousand  dollars,  which  the  company 
reftises  to  pay.  « 

The  second  paragraph  contains  the  following  additional 
grounds  of  complaint : 

1.  That  the  defendant  was,  by  the  terms  of  the  contract,  to 
furnish  the  foundations  for  the  abutments  according  to  the 
plans  and  specifications  submitted  at  the  time  of  making  the 
contract,  which  were  part  of  the  contract ;  that  defendant 
&iled  to  construct  the  foundations  according  to  the  plans  and 
specifications,  in  this:  that  th::  stems  of  the  abutments  were 
shortened  two  feet  aft;er  the  stone  therefor  had  been  delivered, 
at  a  cost  of  seven  dollars  per  cubic  yard,  and  that  the  short- 
ening of  the  stems  necessitated  a  great  waste  of  stone  which 
had  been  prepared  and  delivered,  and  which  had  to  be  chip- 
ped off,  in  all,  ninety  cubic  yards,  of  the  value  of  eight  hun- 
dred dollars,  and  to  the  damage  of  this  plaintiff  eight  hun- 
dred dollars. 

2.  That  by  the  terms  of  the  contract  and  changes  made  in 
the  construction  of  the  abutments,  they  were  finally  com- 
pleted of  a  height  of  eighteen  inches  less  than  required  by 
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the  plans  and  specificatiopS;  by  which  the  plaintiff  was  dam- 
aged in  preparing  and  delivering  thirty-three  cubic  yards  of 
stone  of  the  value  of  two  hundred  and  fifty  dollars,  to  his 
damage  two  hundred  and  fifty  dollars. 

The  defendant  moved  the  court  for  an  order  requiring  the 
plaintiff  to  separate  so  much  of  his  complaint  as  sought  to 
recover  for  work  done,  in  pursuance  of  the  contract,  into  one 
action,  and  so  much  thereof  as  counted  upon  damages  for  the 
defendant's  default,  into  a  separate  action. 

This  motion  was  overruled,  and  the  ruling  excepted  to,  but 
no  question  is  made  upon  this  ruling  here.  Pending  the  suit 
an  order  was  made,  by  agreement  of  parties,  to  the  effect  that 
the  railroad  company  should  pay  to  Simeon  Jaseph  the  sum 
of  three  thousand  and  thirty-seven  dollars  and  ten  cents, 
whose  receipt  therefor,  according  to  the  order,  should  be  an 
acquittance  to  the  company  for  that  amount,  both  as  against 
Jaseph  and  HoUerbach,  and  that  such  payment  should  be 
without  prejudice  to  HoUerbach  for  any  sum  which  he  claimed 
in  excess  of  that  amount  from  the  railroad  company. 

The  defendant  answered  in  five  paragraphs,  but  as  it  is 
not  material  to  any  question  to  be  considered,  the  answer  is 
not  further  noticed.  It  took  issue  with  all  the  material  aver- 
ments in  the  complaint. 

The  cause  having  been  submitted  for  trial  to  a  jury,  a  ver^ 
diet  in  favor  of  plaintiff  for  three  thousand  three  hundred  and 
ninety-seven  dollars  and  thirty-three  cents  was  returned. 

The  overruling  of  the  motion  for  a  new  trial  is  the  only 
error  assigned  here. 

This  assignment  brings  in  question  the  ruling  of  the  nvsi 
priua  court  in  admitting  certain  evidence,  in  giving,  refusing 
and  modifying  certain  instructions,  and  the  sufficiency  of  the 
evidence  to  sustain  the  verdict. 

The  case,  as  presented,  is  to  a  degree  unusual  in  its  char- 
acter, and  we  have  had  some  difficulty  in  determining  the  prin- 
ciples which  should  be  applied  to  it,  owing  to  the  form  in 
which  the  action  is  brought. 
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It  will  be  observed  that  in  both  paragraphs  the  making  of 
the  contract  is  averred,  and  that  ^'  under  said  contract  '^  the 
plaintiff  proceeded  to  construct  the  abutments  to  the  approval 
of  the  defendant's  engineer. 

The  gravamen  of  the  action  is  to  recover  on  the  executed 
contract  the  stipulated  price  of  the  work  specified  therein, 
and  for  extra  work  not  embraced  in  the  contract,  in  addition 
to  which  damages  are  claimed  for  certain  specified  breaches  of 
the  contract. 

The  appellant  insists  that  the  plaintiff's  right  of  recovery, 
he  having  completed  the  work,  as  it  is  alleged  in  his  com- 
plaint, under  the  contract,  is  limited  to  the  contract  price,  and 
that  because  he  proceeded  under  the  contract  to  the  comple- 
tion of  the  work,  he  can  recover  no  damages  which  may  have 
resulted  from  the  delay  occasioned  by  the  default  of  the  rail- 
road company.  In  support  of  this  contention  Bush  v.  Ghap^ 
mauy  2  Greene,  Iowa,  549,  and  Western  Union  It.  It.  Go.  v. 
V.  Smithy  75  111.  496,  are  relied  on. 

The  case  first  cited  was  an  action  on  a  special  contract,  by 
which  it  was  agreed  that  Chapman  should  do  the  millwright 
work  in  the  construction  of  a  flouring-mill  for  Bush.  The 
latter  was  to  furnish  all  the  material,  and  Chapman  was  to  do 
all  the  work,  and  have  the  mill  ready  for  grinding  by  the  first 
day  of  the  ensuing  October,  in  consideration  of  which  he  was 
to  be  paid  a  certain  price  in  stipulated  payments.  It  was 
averred  that  the  plaintiff  was  ready  and  willing  to  perform 
the  work  according  to  the  agreement;  that  the  defendant 
fiiiled  to  furnish  materials,  so  as  to  enable  him  to  complete 
the  work  at  the  time  agreed  upon,  but  that  the  plaintiff  never- 
theless did  complete  it  by  the  first  day  of  February,  of  the 
year  following.  The  declaration  proceeds  to  specify  the  man- 
ner of  the  failure,  and  the  injury  sustained  thereby,  and 
claimed  damages.  The  court  said :  "  By  asserting  the  bind- 
ing effect  of  the  special  contract,  claiming  the  benefit  of  it, 
and  making  it  the  gravaToen  of  his  action,  he "  (plaintiff) 
"  is  precluded  from  the  recovery  of  any  damages  for  delay,''  etc. 
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The  case  is  decided  upon  the  authority  of  Shaw  v.  The 
Turnpike,  3  Pa.  445.  This  last  case  proceeds  upon  the  theory 
that  a  party  to  a  special  contract  may  not  silently  treat  it  as 
subsisting  until  the  work  contracted  for  is  completed,  and  then 
attempt  to  recover  upon  a  quantum  meruit.  The  case  of 
Western  Union  R.  B,  Co.  v.  Smith,  supra,  was  an  action  by  a 
contractor  for  the  building  of  a  section  of  railway  to  recover 
damages  on  account  of  the  failure  of  the  railroad  company  to 
furnish  material  seasonably,  so  that  the  completion  of  the 

work  contracted  for  was  extended  into  the  winter  season,  and 

» 

the  work  was  thereby  rendered  more  difficult  and  expensive. 
In  the  course  of  the  opinion  in  that  case  it  was  said :  "  When 
the  company  failed  to  furnish  the  iron  necessary  to  complete 
the  work  within  the  time  limited,  appellee  had  the  right  to 
abandon  the  contract  and  refuse  to  proceed  further.  *  *  * 
If  appellee  simply  resumed  track  laying  as  soon  as  the  com- 
pany obtained  iron,  without  any  further  arrangement  or  un- 
derstanding, the  reasonable  presumption  would  be  that  he 
was  intending  to  perform  the  labor  under  the  agreement." 
It  was  held  that  the  contract  provided  the  measure  of  com- 
pensation, and  that  extra  compensation  could  not  be  recov- 
ered because  the  execution  of  the  work  was  rendered  more 
expensive  by  the  delay  of  the  employer.  It  may  be  doubted, 
however,  whether  the  authority  of  the  case  last  cited  is  not 
impaired  by  the  later  case  of  Tobey  v.  Price,  75  111.  645. 

Yielding  our  assent  to  the  cases  cited  so  far  as  they  hold 
that  a  contractor,  who  proceeds  without  explicit  notice  or  a 
new  agreement,  to  the  completion  of  work  specially  con- 
tracted for,  will  be  presumed  to  have  done  so  under  the  spe- 
cial contract,  we  are  nevertheless  of  opinion  that  where  the 
execution  of  such  contract  is  dependent  upon  something  es- 
sential, which  is  to  be  performed  by  the  employer,  the  de- 
fault of  the  employer,  resulting  in  damages  to  the  contractor, 
may  render  the  former  liable  for  such  damages,  notwithstand- 
ing the  latter  has  not  abandoned  the  contract.  While  it  is 
true,  the  contract  is  to  be  regarded  as  furnishing  the  exclu- 
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«ive  measure  of  compensation  for  the  work  done^  the  actual 
damages  which  have  certainly  resulted  from  the  default  of  the 
employer,  should  not  fall  on  the  contractor.  If  it  were  oth- 
erwise, a  contractor  might  invest  the  whole  of  his  available 
means  in  necessary  initial  preparations  to  perform  his  con- 
tract, and  then  by  the  fault  of  the  employer  be  compelled  to 
accept  the  alternative  of  abandoning  the  contract  or  waiving 
any  claim  for  damages. 

There  is  no  rule  of  law  which  requires  the  infliction  of  such 
injustice.  Where  a  contractor  in  good  faith  enters  upon  the 
performance  of  a  contract,  and  incurs  expense,  the  employer 
having  notice  of  that  fact,  if  the  employer,  either  by  an  order 
or  by  negligently  failing  to  perform  an  essential  part  to  be 
performed  by  him,  suspends  the  execution  of  the  contract, 
apon  a  resumption  and  completion  of  the  work  it  will  be  im- 
plied that  all  loss,  necessarily  occasioned  by  such  suspension, 
of  which  the  employer  is  at  the  time  notified,  shall  fall  upon 
him.  The  contractor  may  not  acquiesce  in  the  suspension  in 
silence,  and  upon  the  resumption  and  completion  of  the  work 
claim  the  contract  price,  and  damages  for  that  which  may 
have  occurred  with  his  acquiescence.  If,  however,  notice  be 
given  of  his  readiness  and  willingness  to  prosecute  the  work 
to  completion  within  the  time  agreed  upon,  and  that  its  sus- 
pension will  involve  him  in  loss,  we  can  discover  no  principle 
upon  which  it  can  be  held  that  the  loss  must  fall  upon  the  con- 
tractor in  case  of  a  voluntary  resumption  of  the  contract.  That 
it  does  not  is  maintained  by  the  following  authorities :  Tobey 
V.  PricCy  75  111.  645;  Figh  v.  UniUd  States,  8  Ct.  CI.  319; 
Harvey  v.  United  States,  8  Ct.  CI.  501 ;  United  States  v.  Behan, 
110  U.  S.  338 ;  United  States  v.  Speed,  8  Wall.  77 ;  Koon  v. 
Greenman,  7  Wend.  121;  Mennlly,  Ithaca^  etc,  R.  R.  Co., 
16  Wend.  586 ;  Railroad  Co.  v.  Howard,  13  Howard,  307, 344. 

The  case  of  Harvey  v.  United  States,  supra,  arose  out  of  a 
claim  filed  against  the  government  for  the  suspension  of  work 
on  a  contract  for  the  erection  of  bridge  piers  for  the  Rock 
Vol.  105.— 10 
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Island  bridge.  Under  the  contract  it  1>ecame  the  duty  of  the 
government  to  determine  the  location  of  the  bridge  and  adopt 
a  general  plan  for  its  erection.  The  work  was  suspended  by- 
reason  of  the  failure  of  the  oflScer  entrusted  with  its  super- 
vision  to  determine  the  location  and  furnish  plans.  It  was 
held  that  this  furnished  no  excuse  for  delaying  the  contractors 
in  the  prosecution  of  the  work  they  had  undertaken.  It  was 
there  declared  that  the  rule  of  damages  was  the  same^  pro 
tarUo,  as  in  cases  where  the  defendants  wrongfully  put  an  end 
to  the  fulfilment  of  the  contract^  viz.^  the  direct  and  actual 
loss  which  the  contractor  sustained. 

With  this  statement  of  general  principles^  we  may  now  con- 
sider the  case  before  us. 

The  contract  embraced  the  construction  of  work  of  such 
magnitude^  within  a  time  so  limited^  as  that  it  became  the 
duty  of  the  plaintiff  to  employ  such  means  as  would  reason* 
ably  accomplish  the  work  within  the  time  limited.  It  may 
have  been  that  to  a  considerable  extent  energetic  action  and 
vigorous  prosecution  of  the  work  were  depended  upon  largely 
to  secure  profits  from  the  contract.  That  the  work  might  not 
be  retarded  the  defendant  owed  the  reciprocal  duty  of  pre- 
paring the  foundations  upon  which  the  abutments  were  to  rest, 
with  due  diligence. 

The  evidence  tends  to  show  that  the  plaintiff,  within  a  few 
days  after  the  execution  of  the  special  contract,  took  the  in- 
itiatory steps  to  execute  the  work.  He  proceeded  with  a 
force  of  about  forty  stonecutters,  quarrymen,  etc.,  to  quarry 
and  shape  the  stone  to  suit  the  specifications  as  furnished  him. 
He  procured  and  put  in  place  soon  after,  the  necessary  der- 
ricks, ropes,  guys  and  other  appliances  necessary  for  the  con- 
struction of  the  piers. 

The  evidence  tends  to  show  that  by  corresponding  diligence 
the  defendant  might  have  prepared  the  foundations  within  a 
period  of  twenty  or  thirty  days  from  the  date  of  the  contract. 
Neglecting  its  opportunity,  an  oncoming  freshet  delayed  the 
foundation  for  a  twelve  month  or  more. 
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Having,  as  the  evidence  tended  to  show,  expended  from 
six  thousand  to  eight  thousand  dollars  in  preparing  material, 
ready  to  be  laid  in  the  piers,  the  plaintiff,  on  the  26th  day  of 
November,  1881,  six  days  after  the  time  limited  for  the  com- 
pletion of  the  contract,  gave  the  defendant's  superintendent 
substantially  the  following  written  notice : 

"  Sib  :  The  time  fixed  upon  in  my  contract  with  the  Louis- 
ville and  Nashville  Railroad  Company,  for  the  erection  of 
two  T  abutments  on  Pigeon  creek,  in  the  city  of  Evansville, 
has  now  expired,  and  the  abutments  are  not  completed.  My 
failure  to  complete  them  in  time  is  caused  by  the  railroad 
company  failing  to  perform  its  part  of  the  contract,  in  this, 
failing  to  prepare  the  foundations  in  time  to  allow  the  com- 
pletion of  the  masonry,  neither  of  the  foundations  being  yet 
ready.  I  have  now  quarried  and  cut  at  the  quarries,  near 
Cannelton,  and  have  had  for  forty  days  past,  some  twenty-two 
hundred  yards  of  stone,  prepared  especially  for  the  abut- 
ments. I  also  have  had  for  some  time  piled  under  derrick 
at  bridge  site,  a  sufficient  amount  of  stone  to  have  com- 
menced work,  but  have  been  compelled  to  delay  for  the  rea- 
son given.  As  the  material  is  out  and  ready,  and  derricks 
are  up  at  bridge  site,  block  and  tackle  being  damaged  by  be- 
ing out  in  the  weather,  I  ask  for  an  estimate  of  six  thousand 
dollars  on  material,  so  as  to  enable  me  to  pay  indebtedness 
incurred  in  procuring  material.  I  also  ask  a  modification  of 
the  contract,  so  as  to  give  me  additional  estimates  on  mate- 
rial at  bridge  site  from  time  to  time,  sufficient,  with  amount 
asked  above,  to  make  seventy-five  per  cent,  value  of  mate- 
rial placed  there." 

To  this  the  defendant  by  its  superintendent  responded,  in 
substance,  that  the  company  could  not  possibly  allow  esti- 
mates on  material  not  in  its  possession,  saying  iurther,  that 
if  plaintiff  would  deliver  stone  at  bridge  site,  the  company 
would  advance  money  on  it. 

Thus  encouraged,  the  plaintiff,  at  great  additional  expense^ 
procured  a  large  quantity  of  stone  to  be  freighted  from  Can- 
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nelton,  a  distance  of  some  eighty  miles.  The  evidence  tended 
to  show  that  he  then  had  invested  in  stone^  freightage^  etc., 
between  nine  and  ten  thousand  dollars.  Some  time  in  Jan- 
uary he  was  allowed  an  estimate  of  twenty-eight  hundred 
dollars.  The  company  declined  to  make  any  further  ad- 
vances^ except  as  the  stone  was  laid  and  measured  in  the 
piers  according  to  contract. 

The  foundations  were  not  ready  until  the  20th  of  Septem- 
ber, 1882.     On  that  day  work  was  resumed. 

The  plaintiff  was  permitted,  over  the  defendant's  objection, 
to  show  the  cost  of  transporting  the  stone  from  the  quar- 
ries to  the  bridge  site,  and  in  this  state  of  the  case,  the  court 
instructed  the  jury,  in  substance,  that  if  they  found  from  the 
•evidence  that  the  plaintiff,  in  good  faith,  proceeded  after  the 
execution  of  the  contract,  to  get  out  stone,  and  to  perform 
his  part  of  the  contract,  and  was  ready  and  able  to  have  cou- 
fitructed  the  piers  according  to  the  contract,  if  the  foundations 
had  been  prepared  in  time,  and  that  the  foundations  were  not 
prepared  until  after  the  20th  of  November,  1881,  then  the 
plaintiff  was  entitled  to  recover  as  damages,  interest  at  the 
rate  of  six  per  cent,  on  the  amount  actually  invested  by  him 
in  getting  out  stone  and  preparing  to  perform  the  con- 
tract, for  such  time  as  he  was  delayed  by  the  failure  of  the 
defendant.  The  admission  of  the  evidence  and  the  giving 
this  instruction  are  complained  of. 

Within  the  principles  already  stated,  the  defendant  had  no 
reason  to  complain  of  the  rulings  of  the  court  in  respect  of 
•either  the  evidence  or  the  instruction.  The  defendant  hav- 
ing been  notified  of  the  exact  situation  in  which  the  plaintiff 
v^^as  placed,  the  loss  on  his  investment  having  been  occasioned, 
as  the  instruction  assumes^  by  the  default  of  the  defendant,  it 
could  not  reasonably  require  him  to  carry  the  material  and 
expense  of  preparing  it  without  compensation. 

We  have  found  no  case  in  all  its  features  identical  with  this ; 
nor  do  we  know  of  any  formulated  rule  applicable  for  the 
measurement  of  damages  in  an  analogous  case.  The  law  aims 


NOVEMBER  TERM,  1885.  149 

The  Louisville  and  Nashville  Railroad  Company  r.  Hollerbach  et  cd, 

to  compensate  for  actual  loss.  We  can  not  think  that  the  al- 
lowance of  six  per  cent,  interest  on  the  money  actually  in- 
vested during  the  time  the  work  was  suspended  by  the  de- 
fendant^ is  an  unreasonable  compensation. 

Whether  the  amount  allowed  by  the  jury  as  interest  was 
correct  or  not  depends  upon  the  computation  made  by  them. 
As  there  is  nothing  in  the  record  indicating  the  amount  thus 
allowed^  and  nothing  from  which  we  can  say  the  computation 
was  wrongs  we  must  assume  that  whatever  sum  was  allowed 
as  interest  was  correct. 

The  court  admitted  evidence  tending  to  show  that  after  the 
stone  had  been  prepared  with  which  to  construct  the  piers  ac- 
cording to  the  specifications  originally  adopted^  the  plan  was 
changed  by  the  defendant^  and  that  the  change  involved  ex- 
pense to  the  contractor  in  re-shaping  some  of  the  stone  ac- 
cording to  the  new  specifications. 

This  was  objected  to,  and  it  is  now  claimed  that  the  proof 
showing  the  cost  of  re-cutting  stone  rendered  necessary  by  the 
change  is  a  variance  from  the  claim  made  in  the  second  par- 
agraph of  the  complaint. 

This  evidence  was  admissible.  It  is  averred  that  by  rea- 
son of  the  shortening  of  the  stems  of  the  abutments,  after  the 
stone  had  been  prepared,  the  stone  had  to  be  "  chipped  off,'^ 
to  the  plaintiff's  damage.  This  averment  was  suflSciently 
definite  to  admit  the  evidence  in  respect  of  re-cutting  the 
stone. 

By  the  third  instruction  the  jury  were  told,  in  substance,, 
that  if  changes  in  one  of  the  piers  became  necessary  by  rea- 
son of  a  mistake  of  the  defendant's  engineer,  the  cost  of  mak- 
ing such  change,  if  it  was  made  by  the  plaintiff,  might  be  re- 
covered by  him.  It  is  contended  that  this  instruction  was 
outside  of  the  case  as  made  by  the  complaint.  This  is  not 
maintained  by  the  record.  It  is  averred  in  the  second  para- 
graph of  the  complaint,  that  by  reason  of  "  changes  made  in 
the  construction  of  said  abutments,  the  same  was  finally  com- 
pleted of  a  height  eighteen  inches  less  than  required  by  the 
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plans  and  specifications/'  involving  an  additional  expense  to 
the  plaintiff. 

This  averment  is  uncertain.  It  does  not  appear  whether 
the  changes  were  made  by  mistake^  or,  if  by  mistake,  whether 
lit  was  the  fault  of  the  plaintiff  or  defendant.  On  motion  it 
•doubtless  would  have  been  required  that  the  plaintiff  should 
make  it  certain.  No  motion  was  made.  The  defendant  can 
not  now  complain  if  the  plaintiff  made  it  certain  by  proof. 
It  can  not  be  said  to  be  a  variance  such  as  could  have  mis- 
led the  defendant.  It  is  onlv  where  the  evidence  shows  a 
fitate  of  facts  different  from  that  averred  in  the  complaint  that 
a  fatal  variance  may  be  claimed.  City  of  Huntington  v.  Men- 
denhall,  73  Ind.  460. 

Evidence  was  admitted  tending  to  show  damages  to  the 
plaintiff's  derricks,  ropes,  guys,  etc.  There  was  also  evi- 
dence tending  to  show  that  after  the  plaintiff  resumed  work, 
he  was  delayed  to  his  injury  by  the  failure  of  the  defendant 
to  furnish  cars  as  the  contract  required,  in  order  to  transport 
stone.  It  appeared  that  the  plaintiff  gave  notice  that  his 
workmen  were  being  delayed  on  account  of  the  failure  to 
furnish  cars,  and  that  he  made  repeated  requests  of  the  de- 
fendant for  cars.  Under  such  circumstances  the  damages  re- 
sulting were  a  proper  subject  for  the  consideration  of  the  jury. 

As  has  been  suggested  by  counsel,  the  evidence  in  the 
record  is  voluminous,  and  it  might  be  difficult  for  us  to  de- 
termine after  the  most  careful  study  of  it,  whether  it  war- 
ranted the  jury  in  reaching  the  amount  of  damages  assessed. 
Whether  the  amount  of  damages  assessed  upon  the  whole 
case  was  correct  or  not,  depends  upon  the  weight  of  the  evi- 
dence. As  there  was  evidence  properly  admitted  which,  if 
believed,  sustains  the  assessment  returned,  we  can  not  dis- 
turb the  finding. 

Finally,  it  is  claimed  that  error  intervened  by  the  refusal 
of  the  court  to  instruct,  upon  the  defendant's  request,  that  if 
the  railroad  company  did  not  have  the  foundations  for  the 
abutments  completed  by  the  20th  day  of  November,  1881, 
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and  the  plaintiff  did  not  have  the  stone  at  the  site  of  the 
abutments  at  that  time,  he  was  under  no  obligation  to  hold 
himself  in  readiness  to  do  the  work,  and  that  unless  the 
jury  believed  that  a  new  agreement  between  the  parties  was 
afterwards  made,  the  plaintiff  was  not  entitled  to  recover 
damages  for  the  delay  occasioned  by  the  failure  of  the  de- 
fendant to  construct  the  foundations  for  the  abutments. 

Within  the  principles  already  referred  to,  this  instruction 
was  not  a  correct  statement  of  the  law,  and  it  was  not  error 
to  refuse  it. 

In  a  case  like  this,  where  work  has  been  done  under  a  spe- 
cial contract,  the  contract  price  furnishes  the  measure  of  com- 
pensation for  the  work.  The  plaintiff  may  also  recover  as 
damages  any  direct  loss  which  he  sustained  by  the  unreason- 
able suspension  or  delay  of  the  work  by  the  employer.  The 
employer  must  have  had  notice  that  the  suspension  would 
result  in  loss,  and  the  suspension  must  not  have  been  con- 
sented to  by  the  contractor.  DooUtUe  v.  MoChdloughy  12 
Ohio  St.  360. 

These  principles  seem  to  have  been  applied  to  the  case  by 
the  nisi  priua  court. 

The  judgment  is  affirmed,  with  costs. 
Piled  Feb.  18, 1886 ;  petition  for  a  rehearing  oyermled  April  22, 1886. 


No.  11,378. 

The  Pittsburgh,  Cincinnati  and  St.  Louis  Railway 

Company  v,  Adams. 

CoMPLAllTT. — Bmhroad, — Negligence,  ^Motion  to  Make  More  Certain. — Where 
the  complaint  in  an  action  against  a  railroad  company  for  personal  in- 
jury to  plaintiff  while  in  its  employ,  resulting  from  the  alleged  negli- 
gence of  the  defendant  and  its  employees,  charges  that  the  plaintiff  was 
ordered  to  perform  certain  hazardous  work  with  which  he  was  unac- 
quainted, by  ^^  his  superior  in  rank  in  the  service  "  of  such  defendant. 
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whereby,  etc.,  the  same  is  not  sufficiently  specific,  and  a  motion  to  re- 
quire the  plaintiff  to  make  his  complaint  more  certain,  so  as  to  show  the 
position  in  the  defendant's  service,  and  the  relation  to  both  defendant 
and  plaintifif,  occupied  by  the  persons  alleged  to  have  given  such  orders 
to  him,  should  be  sustained. 

Special  Verdict. — A  special  verdict  should  Iw  limited  to  the  case  as 
made  by  the  pleadings,  should  find  all  the  facts  proven  under  the  issues^ 
and  should  not  embody  or  state  conclusions  of  law. 

Same. — Conclusions  of  Law,  etc, —  Venire  De  Novo. — If  a  special  verdict  include 
findings  of  evidence,  conclusions  of  law  and  matters  outside  the  issues^ 
such  findings  will  be  disregarded ;  still,  if  such  verdict,  stripped  of  such 
superfluities,  is  yet  sufficient  to  lead  up  to  and  support  a  judgment  either 
way  under  the  issues,  a  motion  for  a  venire  de  novo  will  be  overruled. 

Master  and  Servant. — Contract  of  Hiring. — Implied  Undertaking  of  Master. 
— Co-Employee, —  Vice-Prindpal, — As  a  general  rule,  in  the  contract  of 
hiring,  there  is  an  implied  undertaking  upon  the  part  of  the  master  that 
he  will  use  all  reasonable  care  to  furnish  safe  premises,  machinery  and 
appliances  for  conducting  the  business  safely,  and  that  he  will  use  all 
reasonable  care  to  furnish  competent  and  prudent  co-employees ;  and 
when  the  master  has  kept  and  performed  this  implied  undertaking,  the 
servant  can  not  recover  from  him  for  injuries  resulting  from  the  busi- 
ness, or  the  negligence  of  such  co-employees,  however  dangerous  the 
business;  and  this  rule  obtains,  regardless  of  the  fact  that  one  employee 
may  be  the  superior  in  rank  to  others  in  the  same  general  employment, 
unless  he  occupies  the  position  of  vice-principal. 

Same. — Implied  Undertaking  on  Part  of  Servant — In  such  contract  of  hiring^ 
there  is  an  implied  undertaking  on  the  part  of  the  servant  that  he  will 
exercise  reasonable  care  to  avoid  injury,  and  that  he  assumes  all  ordi- 
nary risks,  incident  to  the  business,  and  all  risks  from  the  negligence  of 
co-employees. 

Same. — Minors. — These  general  rules  apply  to  minors. 

Same. — Mastei's  lAahUity  where  Servant  is  Ordered  to  do  Hazardous  Work 
Outside  of  Contract. — The  servant's  implied  assumption  of  risks,  which 
accompanies  and  is  a  part  of  the  contract  of  hiring,  is  confined  to  the 
particular  work  and  class  of  work  for  which  he  is  employed,  and  if  the 
master  orders  him  to  work  temporarily  in  another  department  of  the 
general  business,  where  the  work  is  of  such  a  different  nature  and  chax^ 
acter  that  it  can  not  be  said  to  be  within  the  scope  of  the  employment, 
and  where  he  is  associated  with  a  different  class  of  employees,  he  will 
not,  by  obeying  such  orders,  necessarily  thereby  assume  the  risks  inci- 
dent to  the  work  and  the  rbk  of  negligence  on  the  part  of  such  em- 
ployees. 

Same. — If,  however,  the  servant,  voluntarily  and  without  directions  from 
the  master,  goes  into  hazardous  work  outside  of  his  contract  of  hiring^ 
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he  puts  himself  beyond  the  protection  of  the  master's  implied  under- 
taking. 

Same. — D^eetive  Machinery y  etc, — Knowledge, — Diiigence,  —  If  the  servant 
claim  damages  from  the  master  for  injuries  received  on  account  of  de- 
fective premises,  buildings,  machinery  or  appliances,  he  must  allege 
and  prove  that  the  defect  or  the  unfitness,  which  caused  the  injury,  was 
known  to  the  master,  or  was  such  as  with  reasonable  diligence  and  at- 
tention to  his  business  he  ought  to  have  known. 

Same. — LaiaU  Defects  ajid  Dangers, — In  all  cases  the  master  is  bound  to 
disclose  to  the  servant  latent  defects  and  dangers,  of  which  he  has 
knowledge,  or  of  which  he  ought  to  have  knowledge  by  the  exercise  of 
reasonable  attention,  care  and  diligence,  and  of  which  the  servant  has 
no  knowledge,  and  would  not  discover  by  the  exercise  of  reasonable  care. 

Same. — Implied  lUpresenicUwns  of  Servant — BaUroad. — When  a  person  of. 
apparently  sufficient  age,  physical  ability  and  mental  caliber  to  perform 
the  service,  seeks  an  employment  at  the  hands  of  a  railway  company,  or 
other  master,  he  will  be  held  to  an  implied  representation  that  he  is 
competent  to  perform  the  duties  of  the  position  he  seeks,  and  competent 
to  apprehend  and  avoid  all  dangers  that  may  be  discovered  by  the  ex- 
ercise of  ordinary  care  and  prudence. 

Same. — Hazardous  Work, — Orders  by  Co-employee. — If  a  servant,  upon  the 
orders  of  a  co-employee,  employed  in  Hhe  same  work  with  him,  and 
without  authority  from  the  master  to  order  and  control  the  servant's 
work  and  movements,  leaves  his  work  which  in  the  original  contract  he 
is  hired  to  perform,  and  engages  in  hazardous  work,  he  can  not  make 
the  master  respond  in  damages  for  the  consequences. 

Same. — Contributory  Negligence, — In  no  case  will  the  master  be  held  as 
upon  a  warranty  against  the  negligence  of  the  servant  who  brings  in- 
jury upon  himself  which  he  might  have  avoided  by  the  exercise  of  rea- 
sonable care  and  prudence. 

From  the  Miami  Circuit  Court. 

N,  O,  Bom,  for  appellant. 

J.  L.  Farrar,  J.  Farrar,  W.  C.  FarraVy  A.  C.  Harris  and 
TT.  J3".  Calkins,  for  appellee. 

ZoLLARS,  J. — Appellee  brought  this  action  to  recover  dam- 
ages resulting  from  a  personal  injury  received  upon  appel- 
lant's road.  The  following,  partly  a  summary,  and  partly  a 
copy,  is  as  much  of  the  complaint  as  needs  to  be  set  out,  viz. : 

In  1881,  appellee,  then  under  twenty-one  years  of  age,  was 
in  the  employ  of  appellant  as  a  section  hand,  and  in  no  other  or 
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different  capacity.  While  thus  employed,  he  was  "  ordered  by 
Patrick  Clary,  a  person  standing  towards  plaintiff  in  the  re- 
lation of  superior  in  the  employ  of  defendant,"  to  get  upon 
and  go  with  a  construction  train,  and  perform  such  service  as 
might  be  required  of  him.  The  construction  train  was  sent 
out  for  the  purpose  of  gathering  up  iron  along  the  track.  '^  In 
obedience  to  said  order,  though  totally  unacquainted  with  the 
business  of  coupling  cars,  braking,  or  the  general  method 
or  order  of  running  trains,  *  *  except  as  a  section  hand," 
appellee  went  upon  the  train.  There  were  not  upon  the  train 
the  usual  and  necessary  number  of  brakemen  to  manage  and 
control  it.  While  upon  the  train,  appellee  was  "  ordered  by 
said  Patrick  Clary,  his  superior  in  authority  in  defendant's 
employ  as  aforesaid,  to  act  as  brakeman  at  the  rear  end  of 
the  train,  a  business  for  which  he  was  not  hired,  and  of  and 
about  which  he  knew  nothing.''  He  obeyed  the  order,  and 
while  so  acting  as  brakeman  it  became  necessary  to  couple 
other  cars  to  the  rear  end  of  the  train.  Being  at  the  rear  end 
of  the  train,  and  after  it  was  upon  a  side-track  to  let  other 
trains  pass,  he  "  was  ordered  by  Thomas  Courtney,  in  the  em- 
ploy of  defendant,  and  standing  toward  plaintiff  in  the  rela- 
tion of  superior,  to  do  said  coupling.  While  performing  said 
coupling  as  ordered  by  his  said  superior  in  service,  and  as  in 
duty  bound  to  do,  without  fault  or  negligence  on  his  part,  the 
bottom  of  plaintiff's  pantaloons  upon  his  right  leg  was  pierced 
by  a  sharp  piece  of  iron  negligently  left  by  defendant  project- 
ing from  the  rail  of  defendant's  said  road,  which  defendant  at 
said  place  had  negligently  and  carelessly  suffered  to  get  and 
remain  out  of  repair;  said  iron,  after  passing  through  the  leg 
of  plaintiff's  pantaloons,  entered  the  shoe  upon  plaintiff's 
right  foot  and  held  him  fast,  and  before  he  could  extricate  his 
*  *  foot,  and  without  fault  or  negligence  upon  his  part,  the 
wheels  of  the  train  and  cars  he  was  coupling  ran  upon  and 
over  the  said  right  foot  of  plaintiff,  crushing,  mangling  and 
bruising  said  foot  and  the  ankle,  rendering  amputation  neces- 
sary," etc. 
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The  foregoing  statement  is  an  abbreviation  of  the  second 
paragraph  of  the  complaint.  The  first  paragraph  is  substan- 
tially the  same,  except  that  the  coupling  is  alleged  to  have 
been  a  duty  resulting  from  the  position  of  brakeman,  and 
there  is  no  averment  that  appellee  received  specific  orders 
^m  any  one  to  make  the  coupling. 

Appellant  moved  for  a  rule  upon  appellee  to  make  his  com- 
plaint more  specific  and  certain,  so  as  to  show  the  position  in 
its  service^  and  the  relation  to  it  and  to  appellee^  occupied  by 
Clary  and  Courtney,  the  persons  alleged  to  have  given  the 
orders  to  appellee.  We  shall  see  during  the  course  of  this 
opinion  that  this  motion  should  have  been  sustained. 

It  is  assigned  as  error  that  the  court  below  erred  in  over- 
ruling appellant's  demurrer  to  the  complaint. 

The  contention  on  the  part  of  appellant's  counsel,  amongst 
other  things,  is,  that  it  is  not  alleged  that  appellant  knew,  or 
with  reasonable  care  might  have  known,  of  the  unsafe  con- 
dition of  the  rail,  and  that  it  is  not  alleged  that  appellee  did 
not  know,  or  with  reasonable  care  might  not  have  known, 
that  the  rail  was  in  an  unsafe  condition.  Upon  the  hypothe- 
sis that  the  gravamen  of  the  action  is  alone  the  negligence  of 
appellant  in  connection  with  the  rail,  and  that  to  constitute 
negligence  in  that  regard  it  is  essential  that  appellant  knew, 
or  with  reasonable  care  might  have  known,  of  its  unsafe  con- 
dition, still,  the  general  averment  that  appellant  negligently 
left  the  sliver  or  splint  projecting  from  the  rail,  is  sufficient 
under  many  decisions  of  this  court.  Cleveland ^  etc.,  jB.  W. 
Co.  V.  Wynant,  100  Ind.  160,  and  cases  there  cited.  And  so, 
too,  in  relation  to  the  general  averment  that  appellee  was 
without  fault  or  negligence. 

Whether  or  not  these  former  rulings  are  in  entire  conso- 
nance with  the  provisions  of  the  code  upon  the  subject  of 
pleading  we  need  not  now  inquire.  They  have  been  so  long 
adhered  to  as  to  become  the  settled  law  of  the  State. 

The  jury  returned  the  following  special  verdict,  upon  which 
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judgment  for  $7,000  was  rendered  against  appellant  and  in 
favor  of  appellee,  viz. : 

"  Tlie  defendant,  the  Pittsburgh,  Cincinnati  and  St  Louis 
Railway  Company,  was,  on  the  9th  day  of  June,  1881,  and  long 
previous  thereto,  a  corporation  organized  and  doing  business 
under  the  laws  of  the  State  of  Indiana,  and  operating  a  line 
of  railroad  through  the  counties  of  Grant  and  Miami  in  said 
State  of  Indiana. 

"  2.  That,  on  June  9th,  1881,  plaintiff  was  a  minor  under 
the  age  of  twenty-one  years,  over  the  age  of  twenty  years, 
and  was  employed  by  the  defendant  as  a  section  hand  to  work 
repairing  the  track  of  defendant's  said  railroad. 

"  3.  Plaintiff  was  so  employed  to  work  for  defendant  with- 
out the  consent  of  his  mother. 

"  4.  When  plaintiff  was  so  hired  to  work  as  a  section  hand 
on  defendant's  road,  his  father  was  not  living. 

"  5.  On  June  9th,  1881,  plaintiff  was  ordered  by  defend- 
ant's section  boss  having  charge  of  the  section  from  Bunker 
Hill  to  McGrawsville,  one  Patrick  Clary,  to  go  upon  defend- 
ant's construction  train  at  Bunker  Hill,  Indiana,  and  plain- 
tiff did  go  upon  said  train  as  ordered. 

"  6.  Plaintiff  went  from  Bunker  Hill  on  said  day,  under 
direction  of  defendant's  agents  and  employees,  to  Upland,  in 
Grant  county,  Indiana. 

"7.  Plaintiff,  previous  to  June  9th,  1881,  had  never  per- 
formed the  duties  of  brakeman,  and  he  had  never  coupled 
cars  attached  to  an  engine. 

"8.  Plaintiff,  while  so  on  said  train  at  Upland,  on  June 
9th,  1881,  was  ordered  by  defendant's  agent  and  plaintiff's 
superior  in  authority,  to  go  to  the  rear  of  said  construction 
train  and  act  as  brakeman  thereon,  and  plaintiff  obeyed  said 
order. 

"  9.  While  so  on  the  rear  end  of  said  train  as  brakeman^ 
it  was  plaintiff's  duty  to  couple  cars  of  said  construction 
train  on  which  he  was  working. 

*'  10.  Plaintiff  was  ordered  while  at  Upland  by  an  agent 


NOVEMBER  TERM,  1885.  157 

The  Pittsburgh,  Cincinnati  and  St  Lonis  Railway  Company  v.  Adams. 


of  defendant,  and  a  superior  in  authority  to  plaintiflF,  to  couple 
some  cars  to  said  construction  train.  He  attempted  to  couple 
said  cars,  and  while  so  attempting  to  couple  said  cars  he  was 
injured  by  the  cars  of  said  construction  train,  and  his  right 
leg  was  so  badly  crushed  that  amputation  became  and  was 
necessary. 

"11.  At  Upland,  on  said  June  9th,  1881,  while  so  at- 
tempting to  couple  cars  on  said  train  upon  which  plaintiff 
was  working,  and  when  he  received  said  injury,  he  was,  when 
so  injured,  exercising  reasonable  care  in  coupling  said  cars. 

"  12.  That  plaintiff,  on  said  day,  while  so  as  aforesaid  at- 
tempting to  couple  said  cars,  exercised  such  care  as  might 
reasonably  have  been  expected  of  him,  considering  his  youth 
and  inexperience. 

"  13.  While  so  attempting  to  couple  said  cars  at  Upland, 
on  said  9th  day  of  June,  1881,  plaintiff's  foot  was  caught  by 
an  iron  sliver  or  splinter  on  one  of  the  rails  of  defendant's 
switch,  and  held  there  until  struck  by  the  car  wheel  of  said 
construction  train,  and  his  leg  was  then  and  there  run  over 
by  said  car  wheel  and  crushed,  so  that  amputation  became  and 
was  necessary,  and  plaintiff  thereby  lost  his  right  leg. 

"  14.  We  further  find,  that  while  the  train  upon  which 
plaintiff  was  ordered  by  defendant  to  go,  and  did  go  to  Up- 
land, was  standing  upon  the  side-track,  a  part  of  defendant's 
railway  at  Upland,  in  Grant  county,  Indiana,  on  June  9th, 
1881,  the  plaintiff  was  ordered,  by  an  employee  of  defendant 
and  superior  to  plaintiff  in  authority  on  said  railway,  to  make 
the  coupling  of  certain  cars  attached  to  the  locomotive  of 
the  train  on  which  plaintiff  was  working ;  that  in  attempt- 
ing to  obey  said  order  to  couple  said  cars,  without  fault  or 
negligence  on  his  part,  the  said  cars  ran  upon  and  over  his 
right  leg,  and  so  injured  the  same  that  amputation  became 
necessary ;  and  we  further  find  that  the  defendant  was  on  the 
cars  and  train  upon  which  plaintiff  was  working  at  said  time 
at  Upland  when  he  so  lost  his  leg,  in  the  person  of  Andrew 
Mert^ns,  supervisor  of  and  on  said  road.    We  do  further  find, 
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that  at  the  time  plaintiff  was  ordered  to  go  on  defendant's 
construction  train  at  Bunker  Hill,  on  June  Sth^  1881,  he  was 
under  the  age  of  twenty-one  years  and  over  twenty  years ; 
that  he  had  no  experience  whatever  in  railroading,  except  as 
a  section  hand ;  that  defendant  ordered  him  to  couple  cars  at 
Upland  on  said  day,  and  that  he  did  make  the  attempt  as 
ordered,  and,  without  fault  on  his  part,  was  injured  and  lost 
his  leg  thereby,  and  that  neither  defendant  nor  any  one  of  her 
employees  had  explained,  or  did  explain,  to  plaintiff,  or  cau- 
tion him  of  the  hazard  or  danger  incident  to  braking  on  said 
train  or  coupling  cars,  and  that  neither  the  defendant  nor 
any  one  of  her  employees  had  explained  to  plaintiff,  or  in- 
structed him  how  to  avoid,  the  danger  incident  to  such  busi- 
ness. 

^^  15.  We  find  that  the  defendant  was  careless  and  negli- 
gent in  allowing  said  sliver  or  splinter  to  remain  upon  and 
protrude  from  said  rail  on  said  switch. 

^^  16.  We  further  find  that  said  defendant  ran  said  train 
from  Bunker  Hill  to  Upland  without  brakemen,  and  that  it 
was  negligent  in  so  running  said  train  from  Bunker  Hill  to 
Upland  without  any  brakemen. 

"  17.  The  supervisor  of  defendant's  road,  who  had  charge 
on  said  day  of  all  of  defendant's  road  from  Logansport  to 
Hartford  City,  was  on  said  construction  train  in  charge  of 
the  hands  thereon,  and  directed  that  plaintiff  be  ordered  to 
the  rear  of  the  train  to  act  as  brakeman  and  couple  cars  on 
said  train. 

"  18.  Plaintiff  had  never,  previous  to  June  9th,  1881,  had 
any  experience  in  railroading,  except  as  a  section  hand  on  de- 
fendant's road  and  in  work  on  the  track. 

"  19.  That  said  plaintiff  was,  by  said  injury  so  received, 
made  lame,  sick  and  sore,  and  suffered  by  reason  of  said  in- 
jury great  distress  of  mind  and  body,  and  the  loss  of  his  leg, 
permanently  injuring  him. 

"  20.  That  said  injury  was  caused  by  the  wrongful  act  of 
said  defendant. 
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"  21.  We  find  that  it  was  negligence  on  the  part  of  the  de- 
fendant to  order  an  inexperienced  person  to  perform  the  du- 
ties of  brakeman,  and  couple  cars,  without  first  giving  him 
proper  instructions. 

''  22.  That  plaintiff  is  damaged  by  the  pain,  suffering  and 
mental  anguish  endured,  and  the  loss  of  his  leg  as  aforesaid, 
in  the  sum  of  seven  thousand  dollars. 

"  23.  If,  upon  these  facts,  the  law  is  with  the  plaintiff,  we 
find  for  the  plaintiff  and  assess  his  damages  at  seven  thousand 
dollars.  If  the  law  is  with  the  defendant,  then  we  find  for 
the  defendant.'^ 

Upon  the  return  of  the  verdict,  and  before  the  jury  were 
discharged,  appellant  filed  the  following  motion ; 

"  The  defendant  asks  the  court  to  direct  the  jury  to  make 
more  perfect  their  verdict  in  the  following  particulars: 

"1.  That  they  make  the  second  finding  more  perfect  by 
finding  whether  the  defendant  had  or  had  not  notice  of  the 
plaintiff^s  minority,  and  of  his  mother's  objection  to  his  work- 
ing on  the  railroad. 

^^  2.  That  the  eighth  finding  be  made  more  definite  by  find- 
ing the  name  and  position  of  the  defendant's  agent  who  or- 
dered the  plaintiff  to  go  to  the  rear  end  of  the  construction 
train  and  act  as  brakeman  thereon. 

*^  3.  That  the  tenth  finding  be  made  more  perfect  and  defi- 
nite by  finding  the  name  and  position  of  the  agent  of  the 
defendant  who  ordered  the  plaintiff  to  couple  cars  to  the  con- 
struction train. 

"  4.  That  the  eleventh  finding  be  made  more  perfect  and 
definite  by  finding  what  care  the  plaintiff  exercised  in  coup- 
ling said  cars. 

"  5.  That  the  twelfth  finding  be  made  more  perfect  and 
definite  by  finding  what  care  the  plaintiff  exercised  in  at- 
tempting to  make  said  coupling. 

"  6.  That  the  fourteenth  finding  be  made  more  perfect  and 
definite  by  finding  the  name  of  the  person,  and  the  position 
he  occupied  in  defendant's  service,  who  ordered  the  plaintiff 
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to  make  the  coupling  of  certain  cars  standing  on  said  switch 
to  other  cars  attached  to  the  locomotive  of  the  train  upon 
which  the  plaintiff  was  working,  and  that  they  find  the  posi- 
tion occupied  by  Andrew  Mertens. 

"  7.  That  the  twentieth  finding  be  made  more  perfect  and 
definite  by  finding  what  the  wrongful  acts  of  the  defendant 
were  that  caused  the  injury." 

That  motion  having  been  overruled,  appellant  moved  for  a 
venire  de  novo.  This  motion  was  also  overruled.  We  think 
that  the  court  below  clearly  erred  in  overruling  these  motions. 

The  statute  provides  in  relation  to  verdicts  as  follows: 
"  The  verdict  of  a  jury  is  either  general  or  special.  A  gen- 
eral verdict  is  that  by  which  they  pronounce  generally  upon 
all  or  any  of  the  issues,  either  in  favor  of  the  plaintiff  or  de- 
fendant. A  special  verdict  is  that  by  which  the  jury  find  the 
facts  only,  leaving  the  judgment  thereon  to  the  court."  R. 
S.  1881,  section  545. 

The  purpose  of  a  special  verdict  is  to  avoid  the  mistakes 
that  the  jury  may  make  in  the  application  of  the  law  to  the 
facts.  When  a  special  verdict  is  demanded,  the  jury  are  to 
find  the  facts,  and  the  court  declares  the  law  upon  those  fiicts; 
and  hence  it  is  well  settled  that  a  special  verdict  should  be 
limited  to  the  case  as  made  by  the  pleadings,  should  find  all 
the  facts  proven  under  the  issues,  and  should  not  embody  or 
state  conclusions  of  law.  If  a  special  verdict  includes  find- 
ings of  evidence,  conclusions  of  law  and  matters  without  the 
issues,  such  findings  will  be  disregarded  in  the  determination 
and  rendition  of  the  judgment.  If  stripped  of  these  matters, 
the  verdict  is  yet  sufficient  to  lead  up  to  and  support  a  judg- 
ment either  way  under  the  issues  as  made  by  the  pleadings,  a 
motion  for  a  venire  de  novo  will  be  overruled.  PiUaburgh^ 
etc,,  R.  R.  Co.  V.  Spencer,  98  Ind.  186, and  cases  there  cited; 
Indianapolis,  etc,,  R,  W,  Co,  v.  Bush,  101  Ind.  582 ;  Dixon 
V.  Duke,  85  Ind.  434 ;  Louisville,  etc,  R,  W,  Oo,  v.  Balch,  ante, 
p.  93;  Hasselman  v.  Carroll,  102  Ind.  153. 

As  appellee's  mother  is  not  prosecuting  this  action,  we  can 


\ 


NOVEMBER  TERM,  1885.  161 

The  Pittfiburgh,  Cincinnati  and  St.  Louis  Railway  Company  v,  Adams. 

not  see  how  it  is  of  any  importance  whether  appellee  was  em- 
ployed by  appellant  with  or  without  her  consent.  The  third 
and  fourth  findings,  therefore,  may  be  disregarded. 

In  the  eleventh  and  fourteenth  findings,  it  is  stated  tliat  ap- 
pellee received  the  injury  without  fault  or  negligence  on  his 
part. 

In  the  twelfth  finding,  it  is  stated  that  appellee  exercised 
43uch  care  as  might  reasonably  have  been  expected  of  him, 
considering  his  youth  and  inexperience. 

The  fifleenth  finding  is,  that  appellant  was  careless  and  neg- 
ligent in  allowing  the  sliver  or  splint  to  remain  and  protrude 
from  the  rail. 

In  the  sixteenth  finding,  it  is  stated  that  appellant  was 
guilty  of  negligence  in  running  the  train  without  brakemen. 

The  twentieth  finding  is,  that  the  injury  was  caused  by  the 
wrongful  act  of  appellant. 

The  twenty-first  finding  is,  that  it  was  negligence  on  the 
part  of  appellant  to  order  an  inexperienced  person  to  perform 
the  duties  of  brakeman  and  to  couple  cars,  without  first  giv- 
ing him  proper  instructions. 

In  each  and  all  of  these  findings  in  relation  to  wrong  and 
negligence  on  the  part  of  appellant,  the  jury,  instead  of  re- 
turning the  facts  and  leaving  it  for  the  court  to  pronounce 
the  law  upon  those  facts,  returned  conclusions  which  embody 
conclusions  of  law.  This  they  had  no  right  to  do,  and  hence 
all  such  conclusions  must  be  disregarded ;  and  hence  there  is 
nothing  properly  in  the  verdict  showing  that  appellant  was 
in  any  way  guilty  of  wrong  or  negligence  as  connected  with 
the  defective  rail,  or  that  it  was  guilty  of  any  other  wrong 
or  negligence  to  the  injury  of  appellee,  unless  other  portions 
of  the  verdict  show  wrong  and  negligence  upon  its  part  in 
ordering  him  from  the  work  for  which  he  was  employed,  to  a 
difierent  and  more  hazardous  work.  That  is  a  question  we 
^hall  hereafter  consider. 

Commencing  with  the  decision  of  the  English  court  in  the 
Vol.  105.— 11 
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case  of  Priestley  v.  Fowler ,  3  M.  &  W.  1,  in  1837,  the  decision 
of  the  Supreme  Court  of  South  Carolina  in  the  case  of  Murray 
V.  Railroad  Co.,  1  McMuUan,  385,  in  1841,  and  the  decision 
of  the  Supreme  Court  of  Massachusetts  in  the  case  of  FanDellv, 
Boston,  etc.,  R.  R.  Corp.,  4  Met.  49,  in  1842,  it  has  become  the 
settled  law  in  England,  Scotland  and  Ireland,  and  the  States 
of  this  Union,  with  scarcely  an  exception,  that,  as  a  general 
rule,  in  the  contract  of  hiring,  there  is  an  implied  undertak- 
ing upon  the  part  of  the  master  that  he  will  use  all  reason- 
able care  to  furnish  safe  premises,  machinery,  and  appliances 
for  conducting  the  business  safely,  and  that  he  will  use  all 
reasonable  care  to  furnish  competent  and  prudent  co-em- 
ployees. The  master,  by  the  contract  of  hiring,  does  not  be- 
come an  insurer  against  injury  to  the  servant.  On  the  other 
hand,  in  the  contract  of  hiring,  there  is  an  implied  undertak- 
ing upon  the  part  of  the  servant  that  he  will  exercise  reason- 
able care  to  avoid  injury,  and  that  he  assumes  all  ordinary 
risks  incident  to  the  business,  and  all  risks  from  the  negli- 
gence of  his  co-employees.  When  the  master  has  kept  and 
performed  his  implied  undertaking,  the  servant  can  not  re- 
cover from  him  for  injuries  resulting  from  the  business,  or  the 
negligence  of  such  co-employees,  however  dangerous  the 
business  may  be. 

This  general  rule  has  been  modified  by  statute  in  some  of 
the  States,  but  not  in  this  State.  The  rule  obtains,  regard- 
less of  the  fact  that  one  employee  may  be  the  superior  in 
rank  to  others  in  the  same  general  undertaking  or  employ- 
ment, unless  he  occupies  the  place  of  vice-principal.  Pierce 
R.  R.  358,  and  cases  there  cited ;  Wood  Master  and  Servant,, 
sections  326,  416,  425,  and  cases  there  cited;  Madison,  etc^ 
R.  R.  Co.  V.  Bacon,  6  Ind.  205;  Gormley  v.  Ohio,  etc.,  R, 
W.  Co.,  72  Ind.  31;  Lake  Shore,  etc.,  R.  W.  Ch.  v.  McChr- 
mick,  74  Ind.  440  (41  Am.  R.  552) ;  Robertson  v.  Terre  Haut^, 
etc.,  R.  R.  Co.,  78  Ind.  77 ;  Umbdck  v.  Lake  Shore,  etc.,  R.  W., 
Co.,  83  Ind.  191 ;  Louisville,  etc.,  R.  R.  Co.  v.  Orr^  84  Ind.  50; 
Brazil,  etc.,  Coal  Co.  v.  Cain,  98  Ind.  282 ;  Indiana  Car  Co.  v. 
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Parker,  100  Ind.  181 ;  Atlas  Engine  Works  v.  Randall,  100  Ind. 
293  (50  Am.  R.  798) ;  Indianapolis,  etc.,  R.  W,  Go.  v.  Johnson, 
102  Ind.  352 ;  Capper  v.  Louismlle,  etc.,  R.  W.  Co.,  103  Ind.  305. 
The  above  general  rule  applies  to  minors.     Pierce  R.  R. 
360,  and  cases  there  cited ;  Wood  Master  and  Servant,  sec- 
tion 368,  p.  744,  and  cases  there  cited ;  Thompson  Neg.  977, 
and  cases  there  cited ;  Ohio,  etc.,  R.  R.  Co.  v.  Hammersley, 
28  Ind.  371 ;  Sullivan  v.  Toledo,  etc.,  R.  W.  Co.,  58  Ind.  26 ; 
Ohio,  etc.,  R.  R.  Co.  v.  Tindall,  13  Ind.  366;  Atlas  Engine 
Works  V.  Randall,  supra;  Brazil,  etc..  Coal  Co.  v.  Cain,  supra. 
Out  of  this  general  rule  has  come  the  more  specific  one,  that 
if  the  servant  claims  damages  from  the  master  for  injuries 
received  on  account  of  defective  premises,  buildings,  ma- 
chinery or  appliances,  he  must  allege  and  prove  that  the  un- 
fitness or  the  defect,  which  caused  the  injury,  was  known  to 
the  master,  or  was  such  as,  with  reasonable  diligence  and  at- 
tention to  his  business,  he  ought  to  have  known.     If  the 
case  before  us  is  to  rest  alone  upon  the  alleged  negligence  of 
appellant  as  connected  with  the  alleged  defective  rail,  then 
it  must  be  shown  that  the  rail  was  so  defective  when  put  in 
place  by  appellant,  or,  if  it  afterwards  became  worn  and  de- 
fective, that  appellant  knew  of  the  defective  and  dangerous 
condition,  or  that  it  was  defective  and  dangerous  for  such  a 
length  of  time  that   ap[)ellant   might  and  ought  to  have 
known  of  it  by  the  exercise  of  reasonable  attention,  care 
and  diligence.     Thompson  Neg.,  p.  971 ;  Wood  Master  and 
Servant,  sections  368, 414,  and  cases  there  cited ;  Atchison,  etc., 
B.  R.  Go.  V.  Wagner,  33  Kan.  660  (21  C.  L.  J.  51) ;  Schooner 
"Norway  ^^  v.  Jensen,  52  111.  373 ;  Indianapolis,  etc.,  R.  R. 
Co.  V.  Love,  10  Ind.  554. 

If  the  jury  had  found  as  a  matter  of  fact,  that  appellant 
put  down  a  defective  and  dangerous  rail,  or  that  it  had  ac- 
tual knowledge  of  the  defective  rail,  or  had  found  and  stated 
the  length  of  time  that  it  had  been  defective,  and  such  other 
&ct8,  if  any,  as  surrounded  the  case,  their  verdict  would  have 
been  a  verdict  of  facts,  and  the  court  might  then  have  de-* 
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clared  upon  the  facts^  as  a  matter  of  law^  that  appellant  was 
or  was  not  guilty  of  negligence  as  connected  with  the  rail. 
No  such  facts  are  stated  in  the  special  verdict^  and  hence 
there  is  nothing  in  that  verdict  to  show  that  appellant  was 
guilty  of  negligence  in  allowing  the  alleged  defective  rail  to 
remain  in  use  upon  the  road-bed.  It  is  apparent  that  the 
jury  meant  to  find  that  appellant  was  thus  guilty  of  negli- 
gencC;  but  they  returned  legal  conclusions  instead  of  the 
&ct8.  The  verdict  is,  therefore,  defective  upon  its  faoe,  and 
so  defective  that  judgment  can  not  be  rendered  upon  it,  if,  as 
stated,  the  case  is  to  rest  alone  upon  the  alleged  negligence 
of  appellant  in  allowing  the  defective  rail  to  remain  in  use. 

Appellee  contends,  however,  that  when  injured  he  was 
not  engaged  in  the  work  for  which  he  was  hired ;  that  he 
was  a  minor,  without  experience  in  braking,  operating  trains 
and  coupling  cars ;  that  he  was  wrongfully  taken  from  the 
work  for  which  he  was  engaged,  and  ordered  by  appellant  to 
a  more  hazardous  work,  and  that,  therefore,  the  above  gen- 
eral rule  does  not  obtain,  and  that  appellant  is  liable  regard- 
less of  the  fact  as  to  whether  or  not  it  knew,  or  with  reason- 
able care  might  have  known,  of  the  defective  rail. 

The  above  general  rule  is  not  without  its  exceptions,  mod- 
ifications and  limitations. 

The  servant's  implied  assumption  of  risks  is  confined  to 
the  particular  work  and  class  of  work  for  which  he  is  em- 
ployed. There  is  no  implied  undertaking,  except  as  it  ac- 
companies and  is  a  part  of  the  contract  of  hiring  between 
the  parties.  When  the  servant  voluntarily,  and  without  di- 
rections from  the  master,  and  without  his  acquiescence,  goes 
into  hazardous  work  outside  of  his  contract  of  hiring,  he  puts 
himself  beyond  the  protection  of  the  master's  implied  under- 
taking, and  if  he  is  injured  he  must  sufier  the  consequences. 
On  the  other  hand,  if  the  servant,  by  the  orders  of  the  master, 
is  carried  beyond  the  contract  of  hiring,  he  is  carried  away 
from  his  implied  undertaking  as  to  risks.  If  the  master 
orders  him  to  work  temporarily  in  another  department  of  the 


NOVEMBER  TERM,  1886.  165 


The  Pittsbargh,  Cincinnati  and  St.  Loais  Railway  Company  v.  Adams. 


general  business^  where  the  work  is  of  such  a  different  nature 
and  character  that  it  can  not  be  said  to  be  within  the  scope  of 
the  employment,  and  where  he  is  associated  with  a  different 
class  of  employees,  he  will  not,  by  obeying  such  orders,  neces- 
sarily thereby  assume  the  risks  incident  to  the  work  and  the 
risk  of  negligence  on  the  part  of  such  employees.  He  will 
not  necessarily  be  guilty  of  negligence  in  obeying  such  orders 
of  the  master,  even  though  they  may  carry  him  into  more 
hazardous  and  dangerous  work.  Whether  or  not  the  servant 
may  be  negligent  in  obeying  such  orders,  will  depend  upon 
the  facts  and  circumstances  of  each  particular  case.  The  facts 
and  circumstances  may  be  such  as  to  show  that  in  obeying 
such  orders  the  servant  voluntarily  assumed  the  increased 
risks ;  or  they  may  be  such  as  to  show  that  he  obeyed  the 
orderp  for  a  temporary  change,  under  threats  of  discharge,  or 
under  such  circumstances  as  that  he  might  well  have  expected 
a  discharge  if  he  disobeyed. 

In  all  cases  the  master  is  bound  to  disclose  to  the  servant 
latent  defects  and  dangers  of  which  he  has  knowledge,  or  of 
which  he  ought  to  have  knowledge  by  the  exercise  of  rea- 
sonable attention,  care  and  diligence,  and  of  which  the  ser- 
vant has  no  knowledge,  and  would  not  discover  by  the  exer- 
cise of  reasonable  care.  This  is  particularly  so  when  the 
master  employs,  for  a  hazardous  and  dangerous  work,  a  child, 
young  person,  or  other  person  without  experience,  and  of  im- 
mature judgment.  In  such  a  case,  the  master  is  bound  to 
point  out  the  dangers  of  which  he  has,  or  ought  to  have, 
knowledge,  and  give  to  the  employee  such  instructions  as  will 
enable  him  to  avoid  injury  by  the  exercise  of  reasonable  care, 
unless  both  the  danger  and  the  means  of  avoiding  it  are  ap- 
parent, and  within  the  comprehension  of  the  servant.  A  neg- 
lect of  such  duties  may,  in  a  proper  case,  the  servant  being 
without  contributory  negligence,  render  the  master  liable,  re- 
gardless of  the  fact  that  he  may  have  exercised  reasonable  care 
in  making  and  keeping  the  premises,  machinery  and  appli- 
ances in  a  safe  condition.     The  person  employed  may  be  so 
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young,  inexperienced  and  immature  in  judgment,  that  no 
kind  of  warning  and  instruction  would  relieve  the  master 
from  responsibility  for  injuries  resulting  from  putting  him  at 
a  hazardous  and  dangerous  work. 

In  the  cases  last  above  mentioned,  the  gravamen  of  the  ac- 
tion is  the  negligence  of  the  master  in  failing  to  give  the 
proper  warnings  and  instructions,  and  in  employing  a  person 
of  such  immature  years  and  judgment  that  such  warning  and 
instructions  would  afford  no  protection.  And  hence,  in  order 
that  the  master  may  be  properly  charged  as  being  thus  negli- 
gent, and  made  liable  for  resulting  injury,  it  must  be  made 
to  appear  that  he  knew,  or  by  the  exercise  of  reasonable  care 
and  observation  might  have  known,  of  the  inexperience,  dis- 
qualification and  immature  judgment  of  the  servant  employed. 
When  a  person  of  apparently  sufficient  age,  physical  ability 
and  mental  caliber  to  perform  the  service,  seeks  an  employ- 
ment at  the  hands  of  a  railway  company,  or  other  master,  he 
ought  to  be  held  to  an  implied  representation  that  he  is  com- 
petent to  perform  the  duties  of  the  position  he  seeks,  and 
competent  to  apprehend  aqd  avoid  all  dangers  that  may  be 
discovered  by  the  exercise  of  ordinary  care  and  prudence.  In 
such  a  case,  we  know  of  no  good  reason  or  rule  of  law  that 
will  compel  the  master  to  pass  him  through  a  critical  exam- 
ination to  discover  his  competency  for  the  place,  or  that  will 
convict  the  master  of  negligence  for  not  so  doing. 

As  we  have  said,  when,  by  the  order  of  the  master,  the 
servant  is  carried  beyond  his  employment,  he  is  carried  away 
from  his  implied  undertaking  to  assume  the  risks  incident  to 
the  employment.  Hence  it  is,  that  when  a  servant  is  thus, 
by  orders  of  the  master,  put  at  work  outside  of  his  employ- 
ment, and  is  injured  by  reason  of  defective  machinery,  rail- 
road ti-ack,  etc.,  without  his  fault,  the  master  is  liable,  re- 
gardless of  the  care  he  may  have  exercised  to  keep  the 
machinery,  railroad  track,  etc.,  in  a  safe  condition.  When  a 
servant  is  thus  ordered  to  work  at  a  particular  place,  or  with 
particular  machinery,  etc.,  outside  of  his  employment,  the 
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master  impliedly  assures  him,  not  only  that  he  has  exer- 
ei^d  reasonable  care  to  have  the  place,  machinery,  etc.,  in  a 
safe  condition,  but  also  that  they  are  in  a  safe  condition  and 
fit  for  the  business  for  which  they  are  used.  This  principle, 
or  rule  of  the  law,  has  been  more  frequently  and  more  rigor- 
ously applied  in  cases  of  employees  immature  in  years,  judg- 
ment and  experience. 

Here  again  it  should  be  observed,  that  the  master  will  not 
be  thus  liable,  if  the  circumstances  are  such  as  to  show  that 
the  servant  is  competent  to  apprehend  the  danger,  and  ex- 
pressly or  impliedly  assumes  the  risk.  The  following  au- 
thorities fully  support  the  above  ruling :  Atlas  Engine  Works  v. 
Randall,  supra;  Hill  v.  Giistf  55  Ind.  45 ;  Hawkins  v.  John- 
Sony  ante,  p.  29;  Indiana  Car  Co.  v.  Parker,  supra;  Mann 
v.  Oriental  Pnnt  Works,  11  R.  I.  152,  and  Judge  Redfield's 
note  thereto,  14  Am.  L.  Reg.  N.  S.  728 ;  Railroad  Co.  v.  Fort, 
17  Wall.  553;  Lalor  v.  Chicago,  etc.,  R.  R.  Ch.,  52  111. 
401 ;  Coombs  v.  New  Bedford  Cordage  Co.,  102  Mass.  572 ; 
Chicago,  etc.,  R.  W.  Co.  v.  Bayfield,  37  Mich.  205 ;  Bowling 
v.  Allen  &  Co.,  74  Mo.  13;  Wood  Master  and  Servant,  sec- 
tions 349,  350,  352,  439;  Beach  Con.  Neg.,  section  132; 
Thompson  Neg.,  pp.  975,  976,  section  7 ;  p.  977,  section  8 ; 
p.  979,  section  9;  p.  1016,  section  21;  Pierce  R.  R.  378. 

Thus  far  we  have  spoken  of  orders  given  to  the  servant 
by  the  master.  In  most  of  the  cases  without  this  State,  above 
cited,  the  orders  were  by  persons  held  to  have  sustained  to 
the  master  the  relation  of  vice-principal.  We  cite  those 
cases  in  support  of  the  general  doctrines  here  declared.  So 
far  as  they  hold  that  any  particular  person,  upon  any  particu- 
lar evidence,  may  be  regarded  as  a  vice-principal,  we  express 
no  opinion,  either  of  approval  or  disapproval  at  this  time. 
We  are  not  required  at  this  time  to  decide  anything  upon 
those  questions,  because  they  are  not  properly  before  us. 

We  turn  again  to  the  special  verdict.  It  is  very  clear  that 
this  verdict  does  not  bring  appellee's  case  within  the  doctrine 
for  which  he  contends,  and  the  doctrine  here  declared. 
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It  is  stated  in  the  fifth  special  findings  that  appellee  was 
ordered  by  appellant's  section  boss,  having  charge  of  a  certain 
section  of  the  road,  to  go  upon  a  construction  train,  but  it  is 
not  shown  that  this  section  boss  had  any  authority  at  all 
over  appellee,  or  that  he  was  the  boss  of  the  section  upon 
which  he  was  employed  to  work. 

It  is  stated  in  the  eighth  special  finding,  that  appellee  was 
ordered  by  appellant's  "agent  and  plaintiff's  superior  in  au- 
thority "  to  go  to  the  rear  of  the  construction  train  and  act 
as  brakeman. 

In  the  tenth  special  finding,  it  is  stated  that  "  appellee  was 
ordered  by  an  agent  of  defendant,  and  a  superior  in  authority 
to  plaintiff,"  to  couple  some  cars  to  the  construction  train. 

In  the  fourteenth  special  finding,  it  is  stated  that  appellee 
was  ordered  by  "  an  employee  of  defendant,  and  superior  to 
plaintiff  in  authority  on  said  railway,  to  make  the  coupling 
of  certain  cars  attached  to  the  locomotive  of  the  train  on 
which  he  was  working,"  and  that  the  "defendant  ordered 
him  to  couple  cars." 

We  think  that  the  jury  shouI9  have  been  returned  to  their 
room  with  instructions  to  make  each  and  every  one  of  these 
findings  in  relation  to  the  persons  who  gave  the  orders,  more 
certain  and  specific,  so  as  to  show  the  nature  of  their  employ- 
ment, their  duties  and  authority  generally,  and  what  control^ 
if  any,  they  were  given  and  had  over  appellee  as  a  servant 
of  the  common  master.  Whether  the  purpose  of  these  find- 
ings was  to  show  that  appellee  did  not  voluntarily  leave  the 
work  for  which  he  was  employed,  and  voluntarily  undertake 
a  more  hazardous  work,  or  that  appellant  was  guilty  of 
wrong  in  thus  ordering  him  to  do  the  hazardous  work  out- 
side of  his  employment,  or  is  in  any  way  liable  by  reason  of 
such  orders,  it  is  equally  important  and  essential  that  the 
persons  who  gave  the  orders  should  have  had  authority  to 
bind  appellant  by  such  orders.  In  other  words,  the  orders 
must  have  been  the  orders  of  the  master,  appellant.  And  in 
order  that  that  should  be  so,  the  persons  giving  the  orders 
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must,  as  to  such  orders,  have  occupied  the  position  of  vice- 
principal. 

If  appellee,  without  any  kind  of  orders  by  appellant  and 
as  a  mere  volunteer,  left  the  work  for  which  he  was  employed, 
and  as  such  volunteer  undertook  the  coupling  of  cars,  he  can 
not  hold  appellant  liable  on  account  of  any  injuries  he  may 
have  thus  received.  And  if  upon  the  orders  of  a  co-em- 
ployee, engaged  in  the  same  work  with  him,  and  without 
authority  from  the  master  to  order  and  control  appellee's 
work  and  movements,  he  left  his  work  and  engaged  in  the 
hazardous  work,  he  can  not  make  the  master  respond  in  dam- 
ages for  the  consequences.  Wood  Master  and  Servant,  sec- 
tions 425,450,  451  (p.  889);  Thompson  Neg.,  pp.  1016-17; 
Fdch  V.  Allen,  98  Mass.  572 ;  Brovm  v.  Byroads,  47  Ind.  435 ; 
EDcrhart  v.  Terre  Haute,  etc.,  R.  B.  Co.,  78  Ind.  292  (41  Am. 
R.  667). 

It  does  not  necessarily  follow  that  because  the  persons  giv- 
ing the  orders  stood  towards  appellee  in  the  relation  of  su- 
perior in  the  employ  of  appellant,  they  had  authority,  or  the 
semblance  of  authority,  to  order  him  to  do  the  braking  and 
coupling.  They  may  have  been  superior  in  rank,  and  yet 
without  authority,  or  the  semblance  of  authority,  to  give  such 
orders.  For  the  reasons  stated,  also,  the  court  should  have 
sustained  appellant's  motion  for  a  rule  to  make  the  complaint 
more  certain  and  specific. 

If  it  be  said  that  the  special  findings  last  above  under  con- 
sideration amount  to  statements  that  the  persons  giving  the 
orders  to  appellee  occupied  the  position  of  vice-principals, 
then  we  should  have  those  findings  in  collision  with  the  rule 
that  the  jury,  in  returning  a  special  verdict,  can  not  embody 
therein  conclusions  of  law.  Whether  or  not  such  persons  had 
such  authority,  or  occupied  the  position  of  vice-principals, 
would  depend  upon  their  rank  in  the  master's  service,  their 
duties  and  powers,  their  relation  to  appellee,  and  the  authority 
expressly  conferred  upon  them  by  the  master,  etc.  These 
are  matters  of  fact. 
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The  jury  should  have  found  and  returned  the  facts.  Upon 
the  facts  so  found  it  would  have  been  for  the  court  to  declare, 
as  a  matter  of  law,  whether  or  not  the  persons  giving  the 
orders  were,  as  to  such  orders,  vice-principals.  Kejecting 
what  may  be  regarded  as  conclusions  of  law,  the  special  ver- 
dict states  nothing  to  show  that  appellee  left  his  work  and 
went  upon  the  train  by  the  orders  of  any  one  who  had  au- 
thority to  direct  him  and  bind  appellant  by  such  directions. 
Here,  again,  the  jury  attempted  to  find  that  appellee  went 
upon  the  train  under  proper  orders,  but  rendered  their  ver- 
dict defective  by  returning  legal  conclusions,  and  not  the 
facts. 

The  seventeenth  finding  is,  that  the  supervisor,  who  had 
charge  of  a  portion  of  the  road,  was  upon  the  train  in  charge 
of  the  hands  thereon,  and  directed  that  appellee  be  ordered 
to  the  rear  of  the  car  to  act  as  brakeman  and  couple  cars.  Of 
this  finding  it  is  sufScient  to  say  that  there  is  nothing  in  the 
verdict  to  show  that  this  direction  was  carried  out  by  any 
one,  or  that  appellee  acted  in  obedience  to  it. 

Whether  the  case  should  be  made  to  rest  upon  the  alleged 
negligence  of  appellant,  as  connected  with  the  defective  rail, 
or  upon  its  alleged  wrong  or  negligence  in  ordering  appellee 
from  the  work  for  which  he  was  employed  to  the  diflFerent 
and  more  dangerous  work  of  coupling  cars,  it  must  appear 
that  he  was  not  guilty  of  negligence  which  contributed  to  his 
injury.  In  no  case  will  the  master  be  held,  as  upon  a  war- 
ranty, against  the  negligence  of  the  servant,  who  thereby 
brings  injury  upon  himself  which  he  might  have  avoided  by 
the  exercise  of  reasonable  care  and  prudence.  If  appellee 
knew  of  the  defective  rail,  and  under  all  the  circumstances, 
by  the  exercise  of  reasonable  care,  might  have  avoided  the 
injury,  he  can  not  recover.  It  is  not  found  in  the  special  ver- 
dict that  he  did  not  know  of  the  defective  and  dangerous  rail, 
nor  that  the  circumstances  were  such  that  he  did  not  compre- 
hend the  danger.  It  is  found  that  he  had  never  performed 
the  duties  of  brakeman,  nor  coupled  cars,  and  that  he  had 
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no  experience  in  railroading  except  working  upon  the  track ; 
but  that  might  all  be,  and  yet  he  might  have  known  that  to 
undertake  to  couple  the  cars  over  it,  in  the  manner  he  did,  was 
dangerous,  and  would  result  in  injury.  The  other  portions  of 
the  verdict,  so  far  as  they  relate  to  care  on  appellee's  part,  are 
mere  conclusions  of  law,  and  must  be  disregarded. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  instructions  to  the  court  below  to  sustain  ap- 
pellant's motion  for  a  venire  de  novo,  and  his  motion  for  a 
rule  upon  appellee  to  make  his  complaint  more  certain  and 
specific. 

Filed  Feb.  10, 1886. 
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No.  12,627. 

Pkessley  V.  Lamb. 

Beceiveb. — Jurisdiction, — Jvdge  in  Vaeation, — Under  the  provisions  of  sec- 
tion 1222,  B.  S.  1881,  a  judge  in  vacation  is  clothed  with  the  same  power 
and  authority  relative  to  the  appointment  of  receivers,  as  is  the  court 
itself  when  in  regular  and  open  session,  and  his  acts,  orders  and  pro- 
ceedings in  such  premises  are  the  judicial  proceedings  of  the  court 
whereof  he  is  judge. 

Same. —  Vduniary  Appearance  of  DefendanL — Where  a  complaint  is  filed  by 
one  partner,  before  a  judge  in  vacation,  asking  the  appointment  of  a 
receiver,  and  the  defendant,  a  co-partner,  voluntarily  appears  to  such 
action  and  files  his  answer,  without  process,  and  submits  the  same,  such 
judge  thereby  acquires  full  and  complete  jurisdiction  both  of  the  sub- 
ject-matter of  the  action  and  the  persons  of  the  parties,  such  volun- 
tary appearance  being  equivalent  to  the  service  of  process. 

Same. — GoUaieral  AUack. — The  regularity  or  legality  of  the  appointment 
of  a  receiver  by  a  judge  in  vacation,  who  has  acquired  jurisdiction  of 
the  subject-matter  of  the  action  and  the  parties  thereto,  can  not  be 
questioned  collaterally  in  a  subsequent  action. 

Same. — Appeal  to  Supreme  Ootwt. — Whenever  the  court  or  judge,  either 
in  term  time  or  vacation,  appoints  or  refuses  to  appoint  a  receiver,  the 
party  a^rieved  may,  onder  the  provisions  of  section  1231,  B.  S.  1881, 
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within  ten  days  thereafter,  appeal  from  the  decision  of  sach  court  or 
judge  without  awaiting  the  final  determination  of  the  casOt 
Mitchell,  J.,  dissents. 

From  the  Marion  Superior  Court. 

F.  Winter,  for  appellant. 

jB.  Hill,  B.  Harrison,  W.  H.  H.  MUler  and  J.  B,  Elam,  for 
appellee. 

HowK,  J. — This  cause  is  now  here  for  the  second  time. 
The  opinion  and  decision  of  the  courts  when  the  case  was  first 
here,  are  reported  under  the  title  of  Pressley  v.  Harrison,  102 
Ind.  14.  After  the  cause  was  remanded,  in  obedience  to  the 
mandate  of  this  court,  the  superior  court  at  special  term  over- 
ruled the  defendants'  demurrers  to  appellant's  complaint 
theretofore  filed.  Thereafter  the  appellant,  Pressley,  filed  a 
second  paragraph  of  complaint.  To  the  entire  complaint  the 
appellee,  Lamb,  separately  answered  in  two  paragraphs ;  but 
the  first  paragraph,  being  the  general  denial,  was  subsequently 
withdrawn.  Appellant  demurred  to  the  second  paragraph 
of  appellee's  answer,  upon  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  defence  to  his,  appellant's,  ac- 
tion. This  demurrer  was  overruled  by  the  court  at  special 
term,  and  appellant  at  the  time  excepted,  and  failing  and  re- 
fusing to  reply  or  plead  further,  the  court  adjudged  that  he 
take  nothing  by  his  suit,  and  that  appellee.  Lamb,  recover  his 
costs  herein.  Upon  appeal  this  judgment  of  the  court  at 
special  term  was  affirmed  by  the  general  term,  and  from  the 
judgment  of  the  general  term  appellant,  Pressley,  now  here 
prosecutes  this  appeal. 

By  a  proper  assignment  of  error  here  he  has  brought  before 
this  court  the  errors  assigned  by  him  in  general  term.  By 
these  errors  he  calls  in  question  the  sufficiency  of  the  facts 
stated  in  the  second  paragraph  of  appellee's  answer  to  consti- 
tute a  defencef  to  his,  appellant's,  action,  and  the  decision  of 
the  court  at  special  term  in  overruling  his  demurrer  to  such 
second  paragraph  of  answer. 

It  does  not  appear  from  the  record  before  us,  that  appel- 
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lant's  original  complaint^  or  what  may  now  be  called  the  first 
paragraph  of  his  complaint^  has  been  amended  or  materially 
changed  since  this  cause  was  here  before.  The  important 
facts  stated  in  such  original  complaint  are  given  in  the  opinion 
of  the  court  in  Preasley  v.  Harrison^  mpra^  and  need  not  be 
repeated  here. 

In  the  second  paragraph  of  his  complaint  the  appellant 
has  fully  and  accurately  stated  his  cause  of  action^  and^ 
before  considering  the  errors  of  which  he  complains,  it  is 
proper,  we  think,  that  we  should  give  the  substance  of  such 
second  paragraph.  Appellant  alleged  in  such  second  para- 
graph of  complaint,  that  on  the  25th  day  of  August,  1884, 
he  recovered  a  judgment  in  the  Marion  Circuit  Court,  of  this 
State,  against  the  defendants,  Alfred  and  John  C.  S.  Harri- 
son, for  $9,929.02,  and  costs  taxed  at dollars,  and  there- 
after, on  the  same  day,  caused  an  execution  to  be  issued  on 
such  judgment  to  the  sheriff  of  Marion  county,  which  execu- 
tion was  then  in  the  hands  of  such  sheriff,  wholly  unsatis- 
fied ;  that  at  the  time  such  judgment  was  so  rendered  and  such 
execution  issued,  and  theretofore,  on  July  18th,  1884,  such, 
judgment  defendants  were  the  owners  of  a  large  amount  of 
personal  property,  in  excess  of  the  amount  exempt  from 
execution,  consisting  of  money,  office  and  bank  furniture, 
fire  and  burglar-proof  safes,  farming  utensils  and  machinery, 
hay  and  other  agricultural  products,  bills,  notes,  accounts  and 
other  choses  in  action  and  credits,  and  other  personal  prop- 
erty, the  character  of  which  was  unknown  to  appellant, 
and  also  of  a  number  of  lots  and  parcels  of  real  estate, 
particularly  described,  in  Marion  county,  Indiana ;  that  the 
defendants,  Alfred  and  John  C.  S.  Harrison,  on  and  before 
the  ISth  day  of  July,  1885,  were  partners  in  the  banking 
business,  under  the  firm  name  of  "A.  &  J.  C.  S.  Harrison,^' 
and,  in  that  character,  had  contracted  and  owed  the  debt  to 
appellant,  for  which  such  judgment  was  recovered,  and  were 
the  owners  of  all  the  property,  real  and  personal,  thereinbe- 
fore described,  the  same  being  partnership  assets,  except  the 
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parcel  of  real  estate,  No.  24,  the  individual  property  of  de- 
fendant Alfred  Harrison,  and  except  also  parcels  numbered 
25  and  26,  which  were  the  individual  property  of  defendant 
John  C.  S.  Harrison, 

Appellant  further  alleged  that  on  the  18th  day  of  July, 
1884,  defendants  Alfred  and  John  C.  S.  Harrison  suspended 
payment  in  their  said  banking  business,  and  became  and  were 
insolvent,  as  such  partners  and  as  individuals  ;  and  being  so 
insolvent,  but  there  being  no  controversy  as  between  them- 
selves, they  agreed  between  themselves  to  place  all  their  part- 
nership assets  and  property,  and  all  their  individual  property 
and  assets  subject  to  execution,  in  the  hands  of  a  receiver  to 
be  appointed  by  one  of  the  judges  of  the  superior  court  of 
Marion  county,  wherein  they  both  resided,  to  be  administered 
by  such  superior  court  by  and  through  such  receiver,  and  dis- 
tributed to  their  creditors  under  the  orders  of  such  court, 
and  thereby  to  prevent  any  of  their  creditors  from  taking  any 
of  such  property  on  execution  for  the  satisfaction  of  their 
debts ;  and  to  that  end  they  further  agreed  that  a  proceeding, 
in  the  form  of  an  ordinary  civil  action,  should  be  forthwith 
commenced  in  such  superior  court,  to  which  Alfred  Harrison 
should  be  made  an  ostensible  plaintiff,  and  John  C.  S.  Har- 
rison an  ostensible  defendant,  and  which  proceeding,  while 
adversary  in  form,  should  in  fact  be  of  a  friendly  and  agreed 
character,  and  should  be  prosecuted  without  any  opposition 
thereto  being  made  by  the  ostensible  defendant,  John  C.  S. 
Harrison,  but,  on  the  contrary,  with  his  active  assistance,  so 
that,  without  any  delay,  the  appointment  of  a  receiver  should 
be  procured,  in  whose  hands  all  the  property,  partnership  and 
individual,  of  Alfred  and  John  C.  S.  Harrison  should  be 
placed,  and  thereby  their  creditors  prevented  from  taking  the 
same  in  execution  for  the  satisfaction  of  their  debts. 

And  appellant  averred  that  in  execution  of  such  agreement, 
defendant  John  C.  S.  Harrison  personally  employed  attor- 
neys to  commence  such  proceeding  in  the  name  of  Alfred 
Harrison  as  plaintiff,  and  against  himself  as  defendant,  and 
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such  attorneys  thereupon,  under  the  instructions  and  direc- 
tions of  John  C.  S.  Harrison,  and  in  the  absence  of  Alfred 
Harrison,  prepared  and  filed  in  the  office  of  the  clerk  of  the 
Marion  Superior  Court,  on  the  18th  day  of  July,  1884,  a 
complaint  against  John  C.  S.  Harrison,  as  defendant,  in  the 
name  of  Alfred  Harrison,  as  plaintiff,  as  follows: 

"  The  plaintiff  complains  of  the  defendant  and  says,  that 
plaintiff  and  defendant  are  partners  doing  business  as  bank- 
ers, at  Indianapolis,  Indiana,  under  the  firm  name  of  'A.  & 
J.  C.  S.  Harrison,'  and  have  been,  as  such  partners,  doing 
such  business  for  twenty  years  last  past;  that  'a  run'  has 
been  going  on,  by  their  depositors,  against  their  said  bank  for 
several  days  last  past,  whereby  their  cash  resources  have  been 
so  much  reduced  that  they  are  unable  longer  to  continue  said 
banking  business,  and  said  firm  is  therefore  insolvent;  that, 
in  order  to  prevent  a  multiplicity  of  suits  and  thereby  cause 
great  expense  in  litigation,  and  in  order  to  save  said  estate 
for  their  creditors,  it  is  important  that  a  receiver  be  now  ap- 
*  pointed  for  said  firm  to  take  possession  and  control  of  the 
assets  of  such  firm,  and  administer  the  same  under  the  order 
of  the  court;  that  a  dissolution  of  such  partnership  be  had, 
and  an  accounting  between  the  partners.    Wherefore,"  etc. 

This  complaint  was  signed  by  the  attorneys  of  the  plaintiff 
therein ;  and  such  attorneys,  appellant  alleged,  at  the  same 
time  and  by  the  procurement  of  John  C.  S.  Harrison,  in 
further  execution  of  the  agreement  between  him  and  Alfred 
Harrison,  prepared  the  answer  to  such  complaint  of  John  C. 
8.  Harrison,  signed  by  him  in  person,  wherein  he,  "  the  de- 
fendant In  this  cause,  admits  the  allegations  of  the  complaint 
herein  to  be  true ; "  that  such  answer  was  filed  by  John  C. 
S.  Harrison  in  the  clerk's  office  of  such  superior  court,  at  the 
time  the  complaint  of  Alfred  Harrison  was  filed  as  aforesaid ; 
and  when  such  complaint  and  answer  were  so  filed,  and  at  all 
times  thereafter  until  the  first  Monday  of  September,  1884, 
the  superior  court  of  Marion  county  was  in  vacation ;  that 
no  summons  or  other  process,  or  publication,  was  ever  issued 
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or  made  on  such  complaint  of  Alfred  Harrison,  or  served  on 
John  C.  S.  Harrison,  nor  did  he  ever  endorse  on  any  som- 
mons,  or  other  process,  an  acknowledgment  of  service  in  such 
pretended  action ;  that  immediately  upon  such  complaint  and 
answer  being  so  filed,  on  the  18th  day  of  July,  1884,  they 
were,  in  further  execution  of  such  agreement,  presented  by 
the  attorneys  by  whom  they  had  been  prepared,  and  by  John 
C.  S.  Harrison  in  person  (Alfred  Harrison  not  being  person- 
ally present,  nor  represented  otherwise  than  as  he  was  repre- 
sented by  the  attorneys,  who  prepared  such  complaint  and 
answer  by  the  procurement  of  John  C.  S.  Harrison),  to  the 
Honorable  Lewis  C.  Walker,  one  of  the  judges  of  such  supe- 
rior court,  who  thereupon  made  an  order  placing  all  the 
partnership  assets  of  Alfred  and  John  C.  S.  Harrison  in  the 
custody  of  the  sheriff  of  Marion  county,  and  continued  the  ap- 
pointment of  a  receiver,  under  advisement,  until  the  next  day, 
the  19th  day  of  July,  1884,  on  which  day,  in  further  execution 
of  their  aforesaid  agreement,  there  was  filed  in  the  clerk's 
office  of  such  superior  court,  and  presented  to  Judge  Walker  of 
such  court,  in  vacation,  a  supplemental  complaint  in  the  name 
of  Alfred  Harrison  as  plaintiff,  against  John  C.  S.  Harrison  as 
defendant,  prepared  by  the  aforesaid  attorneys  by  the  procure- 
ment of  John  C.  S.  Harrison,  wherein  Alfred  Harrison  al- 
leged that  the  partnership  assets  of  A.  &  J.  C.  S.  Harrison 
were  not  sufficient  to  pay  the  liabilities  of  such  firm ;  that  he 
was  the  individual  owner  of  property,  real  and  personal, 
which  he  then  surrendered,  saving  only  the  amount  lawfully 
exempt  from  execution,  and  asked  the  court  to  take  posses- 
sion thereof  by  its  receiver  and  apply  the  same  to  the  pay- 
ment of  the  debts  of  such  partnership,  and  that  he  was  in- 
formed and  believed  that  John  C.  8.  Harrison  was  willing  to 
surrender  his  individual  property  for  the  payment  of  the 
debts  of  such  partnership,  and  he  asked  that  the  court  direct 
such  receiver  to  take  possession  of  the  individual  property 
of  John  C.  S.  Harrison,  for  the  payment  of  the  debts  of  such 
partnership,  and  that  such  ^^  supplement  and  amendment  be 
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taken  and  treated  as  part  of  his  original  complaint  filed 
herein ; "  and,  on  the  day  last  named,  John  C.  8.  Harrison  in 
person  presented  to  Judge  Lewis  C.  Walker  his  answer  to  such 
supplement  and  amendment,  in  which  answer  he  admitted  the 
allegations  of  the  supplemental  complaint  of  Alfred  Harri- 
son, and  consented  to  the  surrender  of  all  his  individual 
property,  in  the  manner  and  for  the  purposes  mentioned  in 
such  complaint. 

And  the  appellant  averred  that  no  summons  or  other  pro- 
cess or  publication  was  ever  issued  or  made  on  such  pre- 
tended supplemental  complaint,  nor  served  on  John  C.  S. 
Harrison,  nor  was  service  thereof  acknowledged  by  him,  but, 
after  such  papers  were  filed  in  the  clerk's  office  as  aforesaid, 
they  were  presented  to  Judge  Lewis  C.  Walker  by  such  at- 
torneys and  by  John  C.  S.  Harrison  in  person  (Alfred  Har- 
rison not  being  present  in  person,  nor  represented  otherwise 
than  as  the  aforesaid  attorneys,  who  prepared  such  papers  by 
the  procurement  of  John  C.  S.  Harrison,  assumed  to  repre- 
sent him),  and  thereupon  Judge  Walker  on  such  day,  in  va- 
cation, without  any  other  or  difierent  proceedings  or  action 
being  had  or  taken  in  such  matter,  than  as  thereinbefore 
stated,  and  acting  solely  upon  such  pretended  complaint  and 
supplemental  complaint  and  answers  thereto,  and  upon  the 
personal  consent  and  agreement  of  John  C.  S.  Harrison 
thereto,  and  at  his  instance  and  procurement,  as  well  as  that 
of  Alfred  Harrison,  as  thereinbefore  shown,  made  an  order 
appointing  appellee,  Robert  N.  Lamb,  receiver  of  all  the 
assets,  partnership  and  individual,  of  Alfred  and  John  C.  S. 
Harrison,  and  directed  that,  upon  his  executing  bond  and 
taking  oath  as  such  receiver,  he  should  immediately  take  into 
his  exclusive  possession  and  control,  and  hold  and  dispose  of, 
under  the  orders  of  the  court  to  be  thereafter  made,  all  of  said 
partnership  and  individual  property;  that  appellee  Lamb 
thereupon  gave  bond  and  took  the  oath  required  of  him  by 
such  order,  to  the  approval  of  such  judge,  and  at  once,  as  such 
Vol.  105,— 12 
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receiver,  took  possession  of  all  the  partnership  and  individual 
assets  of  Alfred  and  John  C.  S.  Harrison,  and  had  since  re- 
tained possession  thereof  as  such  receiver,  and  claimed  that 
his  possession  was  rightful,  and  that  he  was  entitled  to  hold 
and  dispose  of  such  property  in  such  manner  as  the  court 
should  direct,  in  proceedings  to  be  had  in  such  pretended  ac- 
tion; and  that  appellee  Lamb,  as  such  receiver,  asserted 
further  that  the  appellant  had  not,  by  virtue  of  his  aforesaid 
judgment  and  execution  against  the  defendants,  Alfred  and 
John  C.  S.  Harrison,  acquired  any  lien  upon  any  of  such 
property  so  owned  by  the  Harrisons  and  then  in  the  posses- 
sion of  such  receiver,  or  any  right  to  enforce  his  judgment  by 
levy  upon  and  sale  of  any  of  such  property  on  execution. 

Appellant  further  averred  that,  on  the  19th  day  of  July^ 
1884,  the  defendants  Alfred  and  John  C.  S.  Harrison,  each 
for  himself  as  an  individual,  executed  a  deed  of  assignment 
of  all  his  individual  real  and  personal  property  to  appellee 
Lamb,  under  the  voluntary  assignment  law  of  this  State  for 
the  benefit  of  creditors,  and  such  deed  was,  on  the  same  day, 
recorded  in  the  recorder's  ofiSce  of  Marion  county ;  that  ap- 
pellee  Lamb  held  possession  of  such  property  by  no  other 
or  different  authority  or  right  than  thereinbefore  stated ;  that 
Alfred  and  John  C.  S.  Harrison  had  not,  nor  had  either  of 
them,  any  property  out  of  which  appellant  could  procure 
satisfaction  of  his  judgment,  or  any  part  thereof,  other  than 
such  as  was  then  in  the  possession  of  appellee  Lamb ;  and 
that,  by  reason  thereof,  appellant  was  without  remedy  for  the 
collection  of  his  judgment,  unless  the  court  would  decree 
that  the  appointment  of  appellee  Lamb  as  receiver,  so  made 
in  vacation  and  by  the  consent  and  agreement  of  defendants,. 
Alfred  and  John  C.  S.  Harrison,  was  without  jurisdiction, 
and  fraudulent  and  void,  and  vested  in  appellee  Lamb  no 
right  to  the  possession  of  such  property,  or  any  part  thereof, 
as  against  appellant's  judgment  and  execution,  and  his  rights 
thereunder.     Wherefore,  etc. 

We  have  given  a  fuller  summary  of  the  facts  alleged  in 
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the  second  paragraph  of  the  appellant's  complaint  than  we 
otherwise  would  have  done^  for  the  purpose  of  demonstrat- 
ing that  the  case  stated  therein,  although  manifestly  relating 
to  and  founded  upon  the  same  facts  and  circumstances  as  the 
first  paragraph,  is  not  the  same  case  which  was  presented  to 
and  considered  by  this  court  on  the  former  appeal  in  Ptessley 
V.  Harrison,  supra.  So  wide  and  so  material  is  the  difference 
between  these  two  paragraphs  of  appellant^s  complaint,  as  it 
seems  to  us,  that  if  issue  were  joined  on  either  one  of  such 
paragraphs,  and  such  issue  heard  by  the  chancellor  upon  the 
facts  stated  in  the  other  paragraph  as  the  only  evidence  in 
the  cause,  there  could  be  neither  finding  nor  decree  in  appel- 
lant's favor  upon  such  issue.  We  have  said  thus  much  upon 
this  point,  for  the  purpose  of  showing  that  as  the  case  is  now 
presented  here,  upon  the  second  paragraph  of  appellant's  com- 
plaint and  appellee's  answer,  the  opinion  of  this  court  on  the 
former  appeal  can  not  be  regarded,  in  any  proper  sense,  as  the 
"law  of  the  case."  Dodge  v.  Gaylord,  53  Ind.  365;  Kress 
V.  State,  ex  rel.,  65  Ind.  106 ;  Board,  etc.,  v.  Indianapolis, 
etc.,  R.  W.  Co.,  89  Ind.  101 ;  Rinard  v.  West,  92  Ind.  359 ; 
Davis  V.  Krug,  95  Ind.  1. 

The  substance  of  the  first  paragraph  of  appellant's  com- 
plaint is  given  in  our  opinion  on  the  former  appeal  (102  Ind. 
14),  and,  as  we  have  heretofore  said,  need  not  be  repeated. 
We  may  say,  however,  that  the  ftmdamental  and  controlling 
question  in  the  minds  of  the  court,  presented  in  and  by  such 
paragraph,  then  the  only  complaint,  and  decided  by  this  court, 
is  wholly  eliminated  and  withdrawn  from  the  second  para- 
graph of  complaint  now  under  consideration.  The  question 
tiius  presented  and  decided  is  stated  in  the  syllabus  of  our 
opinion  on  the  former  appeal  as  follows :  "  The  filing  and  de- 
livery to  the  judge  by  the  plaintiff  of  papers  purporting  to 
be  signed  by  the  defendant  can  not  constitute  an  appearance 
by  the  defendant  to  the  action  or  to  the  plaintiff's  motion 
for  a  receiver."  That  is,  briefly  stated,  the  plaintiff  in  a  suit 
can  not  appear  for  the  defendant  therein,  and  by  filing  and 
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delivering  to  the  judge  what  purports  to  be,  or  is  in  feet,  the 
defendant's  answer,  give  the  judge  jurisdiction  of  the  person 
of  the  defendant.  This  question,  as  we  have  said,  is  elimi- 
nated and  withdrawn  from  appellant's  case,  as  the  same  is 
stated  in  the  second  paragraph  of  his  complaint.  Not  only 
so,  but,  in  such  second  paragraph,  appellant  alleged  the  facts 
to  be  that  in  the  suit  of  Alfred  Harrison  against  John  C.  S. 
Harrison,  instituted  in  the  Marion  Superior  Court,  wherein 
the  plaintiff  made  application  to  Judge  Lewis  C.  Walker,  one 
of  the  judges  of  such  court,  in  vacation,  for  the  appointment 
of  a  receiver,  he  appeared  and  was  represented  by  reputable 
practicing  attorneys  of  that  court  and  of  this  court,  and  that 
the  defendant,  John  C.  S.  Harrison,  made  full  appearance  in 
propria  persona,  as  he  had  the  right  to  do,  in  and  to  such  suit 
and  application.  True,  appellant  has  alleged  in  the  second 
paragraph  of  complaint  that  the  defendant  employed  attor- 
neys for  the  plaintiff  in  such  suit  and  application ;  but  it  is 
clear,  we  think,  that  the  authority  of  the  attorneys  who  ap- 
peared for  the  plaintiff,  no  matter  by  whom  or  how  employed, 
can  not  be  called  in  question  in  this  collateral  suit.  Indeed, 
the  authority  and  right  of  such  attorneys  to  appear  for  the 
plaintiff,  in  such  suit  or  application,  as  it  seems  to  us,  could 
not  have  been  directly  questioned  therein,  except,  as  provided 
in  section  970,  B.  S.  1881.  This  not  having  been  done,  the 
authority  of  such  attorneys  to  appear  for  such  plaintiff  must 
be  presumed,  and  can  not  be  controverted  in  any  collateral  suit 
or  proceeding,  either  below  or  in  this  court.  Indiana,  etc., 
R.  W.  Co.  V.  Maddy,  103  Ind.  200. 

We  have  given  the  substance  of  the  second  paragraph  of 
appellant's  complaint  for  another  reason.  So  &r  as  the  naked 
facts  of  this  case  are  concerned,  without  any  coloring  or  qual- 
ification on  either  side  by  adjectives  or  epithets,  there  is  no 
substantial  difference  between  the  averments  of  appellee's  an- 
swer and  the  allegations  of  the  second  paragraph  of  appel- 
lant's complaint,  so  far  as  the  latter  goes.  There  are  some 
facts  stated  in  the  answer,  however,  and  admitted  by  appel- 
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lant  to  be  true,  as  the  case  is  here  pres'ented,  which  are  not 
to  be  found  in  either  paragraph  of  the  complaint.  These  facts 
were  manifestly  pleaded  by  the  appellee  for  the  purpose  of 
informing  the  mind  and  enlightening  the  conscience  of  the 
chancellor  in  relation  to  the  present  status  and  surroundings 
of  appellee's  receivership.  So  that,  even  if  there  were  ir- 
regularities, informalities,  or,  possibly,  illegalities,  which  were 
not  fundamental,  in  any  of  the  proceedings  in  the  suit  wherein 
appellee  was  appointed  receiver,  a  court  of  equity  might  not, 
in  ignorance  of  the  disastrous  complications  which  would  re- 
sult therefrom,  as  alleged,  revoke,  annul  or  set  aside  his  ap- 
pointment as  such  receiver. 

To  that  end,  apparently,  and  in  addition  to  the  facts  stated 
in  the  second  paragraph  of  appellant's  complaint,  the  appel- 
lee alleged,  in  substance,  among  other  things,  that  for  more 
than  thirty  years  prior  to  the  18th  day  of  July,  1884,  Alfred 
Harrison  and  John  C.  S.  Harrison  had  been  engaged  in  the 
business  of  private  bankers  in  the  city  of  Indianapolis,  car- 
rying on  and  conducting  a  bank  of  discount  and  deposit,  un- 
der the  firm  name  of  "A.  &  J.  C.  8.  Harrison,"  and  had  ac- 
quired and  held  in  their  partnership  name  and  business,  for 
the  use  and  benefit  of  their  firm,  a  large  amount  of  real  es- 
tate, personal  property,  rights,  credits  and  efiects,  of  the  value, 
to  wit,  of  $100,000,  and  more ;  that,  on  the  day  last  named, 
A.  &  J.  C.  S.Harrison  had  become  and  were  largely  indebted 
to  divers  persons,  firms  and  corporations,  in  the  sum,  to  wit, 
of  $600,000,  and  had  thereby  become  hopelessly  insolvent; 
that,  in  consequence  of  their  indebtedness  and  embarrass- 
ment, they  had  become  and  were  unable  to  continue  their 
banking  business,  as  they  each  well  knew,  and  it  became  ap- 
parent to  each  of  them  that,  unless  steps  were  immediately 
taken  to  place  their  assets  and  effects  under  the  control  of  a 
competent  court,  the  same  would  be  wasted  and  lost  to  a  great 
extent  in  costs  and  expenses  of  litigation,  by  means  whereof 
only  a  few  of  their  creditors  would  receive  any  part  of  their 
claims  or  debts. 
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Appellee  then  staled  in  his  answer  the  institution  of  the 
suit  of  Alfred  Harrison  v.  John  C.  8.  Harrison,  in  the  Ma- 
rion Superior  Court,  on  the  18th  day  of  July,  1884,  in  the 
vacation  of  such  court,  the  plaintiff's  application  therein  to 
Judge  Lewis  C.  Walker,  one  of  the  judges  of  such  court, 
sitting  in  chambers  on  the  day  named  and  the  next  day,  in 
vacation,  for  the  appointment  of  a  receiver,  the  full  appear- 
ance of  both  parties  on  both  days  before  Judge  Walker,  in 
his  chambers,  in  such  suit  and  application,  the  plaintiff  by 
his  attorneys  therein,  and  the  defendant  appearing  in  his  own 
proper  person  and  acting  for  himself  therein,  the  proceed- 
ings then  and  there  had,  and  the  orders  then  and  there  made, 
by  and  before  Judge  Walker,  in  such  suit  and  application, 
and  in  the  presence  of  both  the  parties  thereto  appearing  as 
aforesaid,  and  the  appointment  of  appellee  as  receiver,  his 
acceptance  of  the  trust  and  qualification  therein,  and  his 
taking  and  holding  the  possession  of  the  property  and  as- 
sets, partnership  and  individual,  of  the  parties  to  such  suit; 
all  these  facts  are  stated  in  the  answer  substantially  as  the 
same  are  stated  in  the  second  paragraph  of  the  complaint, 
but  without  coloring  or  qualification  of  any  kind. 

Appellee  then  alleged  in  his  answer,  that  he  had  been  sued 
as  such  receiver,  in  the  courts  of  this  State  and  elsewhere, 
giving  the  particulars;' that  he  had  sold  property  and  assets 
here  and  elsewhere,  which  had  come  to  his  hands  as  such  re- 
ceiver, and  received  the*  money  therefor,  giving  the  particu- 
lars ;  and  that  he  had  sold  real  estate  belonging  to  the  firm 
of  A.  &  J.  C.  S.  Harrison,  and  having  received  the  purchase- 
money,  had  executed  conveyances  thereof  under  the  order  of 
the  court.  And  appellee  further  said,  that  he  had  employed 
counsel  to  conduct  litigation  growing  out  of  and  connected 
with  the  administration  of  his  trust ;  and  that,  in  all  his  con- 
duct of  the  business  of  such  trust,  he  had  acted  in  good  faith 
and  in  the  honest  belief  that  his  appointment,  as  such  re- 
ceiver, was  legal  and  valid.  And  appellee  averred  the  fact 
to  be  that,  at  the  time  the  complaint  of  Alfred  Harrison 
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against  John  C.  S.  Harrison  was  filed,  there  were  large  un- 
settled differences  of  account  between  them,  as  partners,  ren- 
dering an  accounting  between  them  necessary  in  the  closing 
of  their  business,  as  prayed  in  such  complaint,  and  appellee 
denied  that  there  was  any  other  or  different  understanding 
or  agreement  between  the  parties  to  that  suit  as  to  the  pro- 
ceeding therein  than  was  set  forth  in  his  answer ;  and  he  also 
denied  that  what  was  done  in  that  suit,  was  done  for  any  other 
purpose,  or  with  any  other  intention,  than  was  alleged  in  his 
answer.     Wherefore,  etc. 

As  we  have  already  said,  the  sufficiency  or,  as  appellant 
claims,  the  insufficiency  of  the  facts  stated  in  appellee's  an- 
swer to  constitute  a  defence  to  appellant's  suit  herein,  is  the 
only  question  we  are  required  to  consider  and  decide;  and 
this  question  was  presented  to  the  court  below  in  general 
term,  and  is  properly  presented  here  by  the  alleged  error  of 
the  court  at  special  term,  in  overruling  the  demurrer  to  such 
answer. 

It  is  manifest,  we  think,  that  in  the  proceedings  had,  and 
the  orders  made,  by  and  before  Judge  Walker,  sitting  in  his 
chambers,  in  vacation,  in  the  suit  of  Alfred  Harrison  v.  John 
C.  8.  Harrison,  for  the  appointment  of  a  receiver  for  the  in- 
solvent banking  firm  of  A.  &  J.  C.  8.  Harrison,  the  learned 
judge  and  the  parties  to  such  suit  acted,  or  intended  to  act, 
and  believed  they  were  acting,  under  and  in  conformity  with 
the  provisions  of  our  civil  code  in '  relation  to  the  appoint- 
ment of  receivers.  In  section  1222,  B.  S.  1881,  in  force 
since  September  19th,  1881,  it  is  provided  as  follows : 

^^A  receiver  may  be  appointed  by  the  court,  or  the  judge 
thereof  in  vacation,  in  the  following  cases : 

^* First.  In  an  action  by  a  vendor  to  vacate  a  fraudulent 
purchase  of  property,  or  by  a  creditor  to  subject  any  prop- 
erty or  fund  to  his  claim. 

^^Seoond.  In  actions  between  partners,  or  persons  jointly 
interested  in  any  property  or  fund. 

*^  Third.  In  all  actions,  when  it  is  shown  that  the  property, 
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fund,  or  rents  and  profits  in  controversy  is  [are]  in  danger 
of  being  lost,  removed,  or  materially  injured. 

^* Fourth,  In  actions  by  a  mortgagee  for  the  foreclosure  of 
a  mortgage  and  the  sale  of  the  mortgaged  property,  when  it 
appears  that  such  property  is  in  danger  of  being  lost,  re- 
moved, or  materially  injured;  or  when  such  property  is  not 
sufficient  to  discharge  the  mortgage  debt, — to  secure  the  ap- 
plication of  the  rents  and  profits  accruing  before  a  sale  can 
be  had. 

^^ Fifth.  When  a  corporation  has  been  dissolved,  or  is  in- 
solvent, or  is  in  imminent  danger  of  insolvency,  or  has  for- 
feited ite  corporate  rights. 

^^ Sixth,  To  protect  or  preserve,  during  the  time  allowed  for 
redemption,  any  real  estate  or  interest  therein  sold  on  exe- 
cution or  order  of  sale,  and  to  secure  to  the  person  entitled 
thereto  the  rents  and  profits  thereof. 

^^Severdh.  And  in  such  other  cases  as  may  be  provided  by 
law ;  or  where,  in  the  discretion  of  the  court,  or  the  judge 
thereof  in  vacation,  it  may  be  necessary  to  secure  ample  jus- 
tice to  the  parties.^' 

In  the  foregoing  section,  and  in  every  section  of  the  civil 
code  in  I'elation  to  receivers,  it  will  be  seen  that  the  judge 
of  the  court  in  vacation  is  clothed  with  exactly  the  same 
power  and  authority,  no  greater  and  no  less,  as  is  the  court 
itself  when  in  regular  and  open  session.  In  the  vacation  of 
his  court  the  judge  thereof  has  the  power  and  authority  to 
appoint  receivers  in  any  of  the  cases  specified  in  section  1222, 
above  quoted,  or  in  any  other  case  provided  by  law,  or  when, 
in  his  discretion,  it  may  be  necessary  to  secure  ample  justice 
to  the  parties,  he  may  order  property,  which  is  the  subject  of 
litigation,  to  be  deposited  in  court,  or  with  the  clerk  thereof 
in  vacation,  or  delivered  to  the  party  subject  to  his  further 
order  or  that  of  the  court ;  he  may  punish  the  disobedience 
of  any  such  order  as  for  contempt,  and,  in  addition,  may  make 
an  order  requiring  the  sheriff  to  take  the  money  or  thing, 
and  deliver  it  or  deposit  it  in  conformity  with  his  direction 
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or  that  of  the  court;  and  under  his  control  or  that  of  the 
court,  the  receiver  has  power  to  bring  and  defend  actions,  to 
take  and  keep  possession  of  the  property,  to  receive  rents, 
collect  debts  in  his  own  name,  and  generally  to  do  such  acts 
respecting  the  property,  as  the  court  or  the  judge  thereof 
mav  authorize. 

When  the  judge  of  a  court,  in  vacation,  is  engaged  in  do- 
ing these  acts  and  making  these  orders,  it  is  clear,  we  think, 
that  he  is  exercising  qiwad  hoe  "the  judicial  power  of  the 
State,^'  and  that  his  acts,  orders  and  proceedings  in  the  prem- 
ises, although  had  in  vacation,  are  the  judicial  proceedings  of 
the  court  whereof  he  is  judge.  In  section  1,  of  article  7,  of 
our  State  Constitution  of  1851,  as  such  section  was  amended 
March  14th,  1881,  it  is  provided  as  follows:  "The  judicial 
power  of  the  State  shall  be  vested  in  a  Supreme  Court,  in 
circuit  courts,  and  in  such  other  courts  as  the  General  As- 
sembly may  establish.'^    Section  161,  R.  S.  1881. 

In  Shovltz  V.  McPheeters,  79  Ind.  373,  after  quoting  this 
section  of  the  Constitution,  the  court  said :  "All  judicial 
powers  are,  by  force  of  this  provision,  vested  in  the  courts 
of  the  State.  The  Legislature  has  no  authority  to  invest  any 
other  tribunals  than  the  courts  with  judicial  powers.  It  is 
certain  that  the  Legislature  can  not  exercise  judicial  powers. 
(hlumbuSy  etc,j  R.  W.  Co,  v.  Board,  etc.,  65  Ind.  427 ;  Doe  v. 
DotykisSy  8  Blackf.  10;  Young  v.  State  Bank,  4  Ind.  301. 
Nor  can  these  powers  be  vested  elsewhere  than  in  the  tribu- 
nals designated  or  indicated  by  the  Constitution.  Judicial 
powers  can  not  be  delegated."  Accordingly,  it  was  held  in  the 
case  cited,  that  section  1404,  R.  S.  1881,  wherein  it  was  at- 
tempted to  confer  judicial  power  upon  master  commissioners 
in  certain  cases,  was  unconstitutional  and  void.  So,  also,  in 
Gregory  v.  StaU,  ex  rel.,  94  Ind.  384  (48  Am.  R.  162),  it  was 
held,  in  view  of  the  constitutional  provision  above  quoted, 
that  judicial  power  can  not  be  conferred  by  statute  upon  the 
clerks  of  courts. 

It  is  trae,  however,  that,  in  a  legal  sense,  the  judge  of  a  court 


186  SUPREME  COURT  OF  INDIANA, 

Pressley  v.  Lamb. 

is  the  court;  certainly^  there  can  be  no  court;  under  our  laws^ 
constitutional  or  statutory,  without  a  judge.  Rogers  v. 
Beauchampy  102  Ind.  33;  ShovMz  v.  McPheeterSy  supra.  So 
nearly  akin  are  the  two  words  *'  court "  and  "  judge/^  in  legal 
parlance,  that,  as  they  are  used  in  the  sections  of  the  code  now 
under  consideration,  they  may  well  be  regarded  as  synonyms, 
each  of  the  other.  Michigan^  etc.,  R.  JR.  Co,  v.  Northern  Ind. 
R.  R.  Co.,  3  Ind.  239,  on  p.  245. 

It  is  in  this  legal  sense,  we  think,  that  the  words  ''judge 
thereof  in  vacation,"  so  often  mentioned  in  the  sections  of  the 
code  before  referred  to,  relating  to  receivers,  should  be  taken 
and  understood  to  mean  ''court  in  vacation.'^  In  other 
words,  the  phrase  "the  court,  or  the  judge  thereof  in  vaca- 
tion," so  often  found  in  those  sections,  by  supplying  or  filling 
a  manifest  ellipsis  and  the  interchange  of  synonyms,  may  be 
made  to  read,  in  strict  accordance  with  the  legislative  intent, 
and  in  perfect  harmony  with  the  constitutional  provision 
above  quoted,  as  follows :  The  court  when  in  lawful  session, 
or  the  court  in  vacation ;  or  thus  :  The  judge  in  term,  regu- 
lar, adjourned  or  special,  or  the  judge  in  vacation.  When 
Alfred  Harrison,  by  his  attorneys,  filed  his  complaint  against 
John  C.  8.  Harrison,  and  appeared  therewith  before  Judge 
Walker,  and  when  the  defendant  therein  filed  his  answer  to 
such  complaint,  and,  without  process,  appeared  before  and 
submitted  his  answer  to  Judge  Walker,  sitting  in  chambers, 
in  vacation,  in  a  cause  or  matter  of  which  the  court,  whereof 
Judge  Walker  was  judge,  had  jurisdiction,  we  are  of  opinion 
that  the  court,  or  judge  in  vacation,  thereby  acquired  f\ill  and 
complete  jurisdiction  of  the  subject-matter  of  such  suit,  and 
of  the  persons  of  the  parties,  plaintiff  and  defendant.  The 
defendant  had  the  legal  right  to  appear  in  person  for  him- 
self, without  the  issue  or  service  of  process.  His  voluntary 
appearance  in  the  suit  was  equivalent  to  service  of  process 
therein,  and  such  suit  was  commenced  from  the  time  of  such 
appearance.    Sections  315  and  1230,  R.  S.  1881. 

It  must  be  borne  in  mind  that  the  legislation  of  this  State, 
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-which  confers  precisely  the  same  judicial  power  upon  the 
judge  of  the  court  in  vacation  as  upon  the  court  in  term, 
in  relation  to  the  appointment  and  control  of  receivers,  and 
the  management  and  disposition  of  the  property  in  their 
hands,  as  heretofore  stated,  was  first  enacted  by  the  Greneral 
Assembly,  and  approved  by  the  Governor  on  March  Slst, 
1879,  and  took  effect  and  was  in  force  on  May  31st,  1879. 
This  legislation  was  substantially  re-enacted  as  a  part  of  the 
civil  code  of  1881,  and  appears  in  the  Revised  Statutes  of 
1881,  as  sections  1222  to  1228  inclusive.  In  the  same  con- 
nection, and  as  a  part  of  the  civil  code  of  1881,  the  General 
Assembly  enacted  two  new  sections,  of  and  concerning  re- 
ceivers, which  are  a  revision  of  an  act  approved  March  12th, 
1875  (Acts  1875,  Reg.  Sess.,  p.  117),  and  are  known  as  sec- 
tions 1230  and  1231,  R.  S.  1881.  It  is  provided  in  section 
1230  as  follows : 

^^  Receivers  shall  not  be  appointed,  either  in  term  or  vaca- 
tion, in  any  case,  until  the  adverse  party  shall  have  appeared, 
or  shall  have  had  reasonable  notice  of  the  application  for  such 
appointment,  except  upon  sufficient  cause  shown  by  affidavit.^' 

This  section,  it  will  be  seen,  provides  for  the  voluntary  ap- 
pearance of  the  adverse  party  before  the  court  or  judge, 
either  in  term  or  vacation,  or  else  that  such  party  must 
have  had  reasonable  notice  of  the  application  to  the  judge  or 
court,  either  in  term  or  vacation.  But  to  what  end  shall  the 
adverse  party  appear,  or  shall  he  be  given  reasonable  notice 
of  the  application,  if  not  to  confer  jurisdiction  of  his  person 
upon  the  court  or  judge,  either  in  term  or  vacation  ?  Fairly 
construed,  this  section  so  strongly  implies,  as  Ut  strongly 
affirm,  that  receivers  may  be  appointed  by  the  judge  or  court, 
either  in  term  or  vacation,  in  any  proper  case,  when  .the  ad- 
verse party  voluntarily  appears  before  either  the  court  or 
judge,  or  has  had  reasonable  notice  of  the  application,  either 
in  term  or  in  vacation.  If  the  adverse  party  voluntarily 
appear,  or  if,  upon  reasonable  notice,  he  either  appear  or 
make  de&ult  before  the  judge  or  court,  either  in  term  or 
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vacation^  in  an  equitable  suit  or  application  for  the  appoint- 
ment of  a  receiver,  and  the  proper  orders  are  then  and  there 
made  by  the  court  or  judge,  either  upon  a  hearing  had  or 
upon  his  default,  for  the  appointment  of  a  receiver  and  for 
the  management  and  disposition  of  the  property  in  custodia 
legiSy  can  such  party  afterwards  be  heard  to  claim  collaterally, 
or  even  upon  a  direct  appeal,  that  all  such  proceedings  by 
court  or  judge,  either  in  term  or  vacation,  are  absolutely  null 
and  void,  either  because  the  plaintiff^s  complaint  or  applica- 
tion did  not  state  a  cause  of  action  or  show  an  adversary 
proceeding?  Or  because  no  summons  was  issued  or  served 
on  such  complaint  or  application,  and  hence  there  was  no  ac- 
tion pending?  Or  because  the  adverse  party,  in  such  com- 
plaint or  application,  voluntarily  appeared  and  filed  his  an- 
swer thereto  before  the  judge  in  vacation,  when,  as  claimed, 
there  was  no  statute  authorizing  such  voluntary  appearance 
before  the  judge  in  vacation,  or  making  such  appearance 
equivalent  to  the  service  of  a  summons  issued  on  such  com- 
plaint or  application,  and  to  the  commencement  of  a  suit  in 
equity  at  and  from  the  time  of  such  appearance? 

In  the  light  of  section  1230,  above  quoted,  we  are  of  opin- 
ion that  these  questions,  each  and  all,  must  be  answered  in 
the  negative.  As  already  stated,  it  must  be  held  that  the 
voluntary  appearance  of  John  C.  S.  Harrison  to  the  com- 
plaint of  Alfred  Harrison  against  him,  before  Judge  Walker 
in  vacation,  in  a  suit  whereof  the  judge  in  vacation  has  the 
same  judicial  cognizance,  and  as  to  which  he  is  by  law  clothed 
with  the  same  judicial  power  of  the  State,  as  the  court  in 
term  of  which  he  is  judge,  is  equivalent  to  the  issue  and  ser- 
vice of  process  therein ;  and  the  suit  must  be  deemed  to  have 
been  commenced  at  and  from  the  time  of  such  appearance. 

In  section  1231,  supra,  it  is  provided  as  follows:  "In  all 
cases  hereafter  commenced  or  now  pending  in  any  of  the 
courts  of  this  State,  in  which  a  receiver  may  be  appointed  or 
refused,  the  party  aggrieved  may,  within  ten  days  thereafter, 
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appeal  from  the  decision  of  the  court  to  the  Supreme  Court, 
without  awaiting  the  final  determination  of  such  case,"  etc. 

It  will  be  observed  that  this  section  of  the  civil  code  makes 
no  provision,  in  express  terms,  for  any  appeal  from  the  or- 
ders of  the  judge  in  vacation,  either  appointing  or  refusing 
to  appoint  a  receiver.  Yet  it  can  not  be  doubted,  as  it  seems 
to  us,  that  in  the  enactment  of  this  section  of  the  code,  the 
General  Assembly  intended  to  and  did  provide  that  when- 
ever the  court  or  judge,  either  in  term  or  vacation,  in  any 
case  thereafter  commenced  or  then  pending,  might  appoint 
or  refuse  to  appoint  a  receiver,  the  party  aggrieved  might, 
within  ten  days  thereafter,  appeal  from  the  decision  of  the 
court  or  judge,  either  in  term  or  vacation,  without  awaiting 
the  final  determination  of  the  case.  This  is  the  construc- 
tion given  this  section  of  the  code  in  Barnes  v.  Jones,  91  Ind. 
161,  which  was  an  appeal  from  the  appointment  of  a  receiver 
by  the  judge,  in  vacation,  where,  as  in  the  case  of  Alfred 
Harrison  v.  John  C.  8.  Harrison,  the  relief  sought  was  the 
dissolution  of  a  partnership  and  the  appointment  of  a  re- 
ceiver, and  the  order  of  the  judge  was  affirmed  by  this  court. 
This  section  of  the  code  and  the  construction  we  have  placed 
upon  it  give  strong  support,  we  think,  to  our  opinion  already 
expressed,  that  the  words  "court"  and  "judge,"  as  they  are 
used  in  the  sections  of  the  code  providing  for  the  appoint- 
ment of  receivers,  and  for  the  management  and  disposition  of 
property  in  their  hands,  may  well  be  regarded  as  synonyms, 
each  of  the  other.. 

Whether  the  complaint  of  Alfred  Harrison,  or  the  answer 
of  John  C.  S.  Harrison,  be  good  or  bad,  or  whether  the  court, 
or  judge  in  vacation,  committed  error  in  any  of  the  acts, 
orders  or  proceedings,  had  or  done  upon  such  complaint  and 
answer,  are  questions  we  are  not  required  to  consider  and  de- 
cide in  the  case  in  hand.  Such  acts,  orders  or  proceedings, 
even  though  they  might  be  found  to  be  erroneous,  were  cer- 
tainly not  void,  because,  as  we  have  seen,  the  court  or  judge 
in  vacation  had  jurisdiction  of  the  subject-matter  and  of  the 
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persons  of  the  parties.  Appellant's  suit  is  a  collateral  attack 
on  such  acts,  orders  and  proceedings  of  the  court  or  judge  in 
vacation  in  the  appointment  of  the  appellee  as  receiver,  and 
can  not  be  maintained.  This  point  was  so  decided  by  this 
court  in  Cook  v.  Citizens  NaJPl  Bank,  73  Ind.  256.  The  court 
there  said :  "  Whether  the  action  of  the  court  in  appointing 
a  receiver  was  according  to  law,  we  need  not  decide.  If  the 
appointment  was  erroneous,  it  was  not  void,  and  can  not,  in 
a  collateral  proceeding,  be  assailed,  even  by  the  parties  thereto, 
and  certainly  not  by  strangers  in  the  attitude  of  the  appel- 
lant." Kerr  Receivers,  p.  166;  Storm  v.  Ermantrouty  89 
Ind.  214. 

It  was  claimed  in  argument  by  appellant's  counsel  that  the 
suit  and  proceedings  before  Judge  Walker,  in  vacation,  which 
resulted  in  appellee's  appointment  as  receiver,  were  in  con- 
travention of  the  terms  of  the  statute  providing  for  volun- 
tary assignments  by  insolvent  debtors  of  all  their  property, 
in  trust  for  the  benefit  of  all  their  creditors.  This  claim  is 
wholly  untenable,  as  it  seems  to  us,  and  can  not  be  sustained. 
There  is  no  substantial  conflict  between  that  statute  and  the 
provisions  of  the  civil  code,  in  relation  to  the  appointment  of 
receivers.  But  if  there  were  such  conflict,  it  needs  no  argu- 
ment to  show  that  the  statute  in  question  must  give  place  to 
the  provisions  of  the  code,  as  the  later  expression  of  the  leg* 
islative  will.  The  voluntary  assignment  law  took  effect  on 
March  6th,  1859,  while  the  provisions  of  the  civil  code  for 
the  appointment  of  receivers,  in  certain  cases,  became  a  part 
of  our  law,  on  September  19th,  1881.  The  statute  and  the 
provisions  of  the  code  referred  to,  we  think,  may  well  stand 
together  as  parts  of  our  law.  While  it  is  true  that  the  firm 
of  A.  &  J.  C.  S.  Harrison  might,  not  under  the  letter  of  the 
statute,  but  under  its  provisions  as  construed  by  this  court, 
have  made  a  voluntary  assignment  in  trust  for  their  creditors, 
yet,  it  must  be  held  that  this  fact  would  not  preclude  either 
member  of  the  firm  from  resorting  to  a  court  of  equity  for 
the  appointment  of  a  receiver.     Under  either  procedure,  the 
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end  to  be  accomplished  is  precisely  the  same^  namely,  the 
equal  distribution  of  the  property  and  assets  of  the  firm 
among  its  creditors. 

The  Marion  Superior  Court  is  a  court  of  general  jurisdic- 
tion, and,  as  such,  is  clothed  with  the  judicial  power  of  the 
State.  Its  proceedings,  whether  in  term  or  vacation,  are  ju- 
dicial proceedings,  and  can  not  be  collaterally  attacked.  We 
conclude,  therefore,  in  the  case  at  bar,  that  appellee's  answer 
is  a  complete  defence  to  appellant's  cause  of  action,  and  that 
the  demurrer  to  such  answer  was  correctly  overruled. 

We  find  no  error  in  the  record  of  which  appellant  can  com- 
plain. 

The  judgment  is  affirmed,  with  costs. 

Mitchell,  J.,  dissents,  and  will  file  a  dissenting  opinion. 
Elliott,  J.,  took  no  part  in  the  decision  of  this  cause. 

Filed  Jan.  29, 1886. 

Dissenting  Opinion. 

MxTCfHELL,  J. — Unable  to  concur  with  the  majority,  the 
following  are  some  of  the  reasons  upon  which  my  dissent  is 
based: 

That  an  action  must  be  pending  before  either  a  court  in 
term  or  a  judge  in  vacation  can  acquire  jurisdiction  to  ap- 
point a  receiver,  unless  in  exceptional  cases  expressly  pro- 
vided for  by  statute,  has,  I  think,  never  been  the  subject  of 
judicial  controversy.  Upon  this  the  authorities  are  every- 
where in  accord.  Dale  v.  KeTit,  68  Ind.  584 ;  Brinkman  v. 
RitzingeTy  82  Ind.  358 ;  Pressley  v.  Harrison^  102  Ind.  14 ; 
MerchafUs\  etc..  Bank  v.  Kent,  43  Mich.  292 ;  Hardy  v.McCldr 
Ian,  53  Miss.  607. 

The  remedy  is  merely  an  auxiliary  to,  and  an  incident  of» 
a  pending  suit.  Hottenatein  v.  Conrady  9  Kan.  435 ;  Chicago, 
etc.j  Mining  Co.  v.  U.  S,  Petroleum  Co,,  57  Pa.  St.  83 ;  Buf- 
Mn  V.  Boyccj  104  Ind.  53. 

A  receiver  is  only  resorted  to  in  any  case  to  preserve  prop- 
erty in  sUxtu  quoj  pending  a  contest.     The  case  pending  must 
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be  a  suit  in  equity,  involving  the  property  in  controversy. 
SchlecMa  Appeal,  60  Pa.  St.  172 ;  Emerson  &  WalPs  Appeal, 
95  Pa.  St.  258 ;  Oindnnati,  etc.,  R.  R,  Co.  v.  Sloan,  31  Ohio 
St.  1. 

The  statute  applicable  in  that  respect  provides  that  '^  re- 
ceivers may  be  appointed  by  the  court  or  judge  thereof  *  *  * 
in  actions  between  parties,  or  persons  jointly  interested  in  any 
property  or  fund.^' 

As  requisite  to  the  pendency  of  an  action  in  which  a  re- 
ceiver may  be  appointed,  it  is  essential  that  a  written  com- 
plaint or  petition  exhibiting  something  in  the  nature  of  a  con- 
troversy or  cause  of  action  of  equitable  cognizance  shall  have 
been  filed. 

This  is  required  by  the  statute,  as  well  as  by  the  course  of 
judicial  procedure  recognized  everywhere,  to  the  end  that  a 
subject-matter  shall  be  brought  within  the  jurisdiction  of  the 
court.  Two  things  are  indispensable  before  the  intervention 
of  any  court  can  be  invoked  to  pronounce  judgment  inter 
partes:  1.  A  controversy  of  some  kind  between  parties  in- 
volving legal  or  equitable  rights.  2.  That  the  matter  in  con- 
troversy shall  be  presented  in  such  manner  that  the  court 
may  act  judicially  in  the  premises.  Without  these,  a  court 
can  not  proceed  to  give  judgment,  even  with  the  consent  of 
the  parties.  These  being  absent,  nothing  is  pending  before 
the  court. 

In  Morrow  v.  Weed,  4  Iowa,  77,  it  was  said :  "  If  there  be 
a  petition,  or  the  proper  matter  of  that  nature,  to  call  into  ac- 
tion the  power  or  jurisdiction  of  the  court,  the  sufficiency  of 
it  can  not  be  called  in  question  collaterally.*'  City  of  Terre 
Haute  V.  Beach,  96  Ind,  143. 

Admitting  to  the  fullest  extent  that  where  a  receiver  has 
been  appointed  in  a  pending  action,  the  sufficiency  of  the  com- 
plaint in  that  action  can  not  be  drawn  in  question  collaterally, 
the  difficulty  in  this  case  still  remains,  that  in  the  proceeding 
in  which  the  receiver  was  appointed,  it  affirmatively  appears 
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that  no  Gomplaint  at  all,  nothing  in  the  nature  of  a  complaint, 
was  filed. 

While  it  is  not  necessary,  for  the  protection  of  a  purchaser 
from  a  receiver,  that  the  proceedings  and  appointment  should 
appear  to  be  regular,  the  rule  is  that  three  things  are  essen- 
tial: 1.  He  must  see  that  a  suit  in  equity  was  pending  in 
which  a  receiver  was  appointed.  2.  That  the  receiver  was 
authorized  by  the  court  to  sell  the  property  in  controversy.  3. 
That  a  sale  was  actually  made  under  such  authority.  Kooniz 
V.  NoHhem  Bank,  16  Wall.  196. 

If  there  was  no  suit  in  equity,  inter  partes,  when  the  re- 
ceiver was  appointed,  the  appointment  was  a  nullity  and 
would  be  disregarded  whenever  it  came  in  question,  unless 
by  acquiescence,  an  estoppel  intervened.  People  v.  Judge,  31 
Mich.  456. 

It  is  settled  that  a  judgment  in  a  case  requiring  adversary 
proceedings  is  void  whenever  it  appears  on  its  face,  or  may 
be  shown  by  evidence,  to  have  been  rendered  without  juris- 
diction of  a  subject-matter.  Homer  v.  Doe,  1  Ind.  130; 
McOormaek  v.  First  NaPl  Bank,  53  Ind.  466. 

To  my  mind,  the  complaint  which  is  set  out  in  the  opinion 
of  the  court  exhibits  nothing  in  the  nature  of  a  controversy 
of  any  kind  between  the  partners.  It  states  no  facts  tender- 
ing any  kind  of  an  issue  or  upon  which  a  judgment  of  any 
kind  could  have  been  pronounced.  Nothing  is  complained 
of,  except  that  the  depositors  of  the  bank  have  demanded 
their  money  with  such  persistency  that  the  bank  has  be- 
come insolvent.  It  informed  the  court  that  in  order  to  pre- 
vent a  multiplicity  of  lawsuits  and  secure  an  equal  distribu- 
tion among  creditors,  it  was  important  that  the  court  should 
take  control  of  the  business  of  the  firm  by  appointing  a  re- 
ceiver. No  disagreement  between  the  partners  appearing,  or 
other  reason  why  the  end  desired  could  not  be  accomplished 
by  resorting  to  the  statutory  method,  the  intervention  of  a 
court  waa  neither  necessary  nor  proper  to  accomplish  a  vol- 
VOL.  105.— 13 
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untary  assignment,  which  was  all  that  was  asked  for  by  thist 
so-called  complaint.     High  Receivers,  section  10. 

If  any  doubt  had  remained  as  to  the  purpose  of  this  so- 
called  complaint,  it  must  have  been  dissipated  when  the  sup- 
plemental complaint  was  filed.  In  this  it  was  averred  that 
the  partners  were  possessed  of  a  large  amount  of  individual 
real  and  personal  property  which  they  were  willing  to  sur- 
render for  the  benefit  of  their  creditors,  and  which  the  court 
was  asked  to  take  control  of.  The  whole  proceeding  was,, 
without  any  disguise  whatever,  an  appeal  to  a  judge  in  vaca- 
tion to  take  the  individual  and  firm  property  of  the  Harri- 
sons under  the  shelter  of  the  court. 

To  my  mind,  it  was  of  no  more  legal  force  than  if  they  had 
made  the  same  appeal  to  any  other  individual.  See  Shoe^ 
maker  v.  Smith,  74  Ind.  71.  As  was  said  in  Sage  v.  Mem- 
phis,  etc.,  jR.  R.  Go.,  18  Fed.  Rep.  571 :  "  It  is  also  apparent 
that  this  is  not  an  adversary  proceeding,  but  one  in  which  the 
parties  complainant  and  defendant  have  acted  in  concert" 

I  do  not  understand  that  a  court  of  equity  can  acquire  ju- 
risdiction to  take  upon  itself  the  administration  of  the  affairs 
of  a  bank  or  the  distribution  of  the  private  estates  of  bankers, 
on  request,  simply  because  the  bank  has  become  unprofitable 
or  insolvent  and  a  source  of  annoyance  to  its  owners. 

The  rule  was  forcibly  stated  in  Overton  v.  Memphis,  etc.y 
R,  R,  Co.,  10  Fed.  Rep.  866,  thus:  "  It  is  not  the  province  of 
a  court  of  equity  to  take  possession  of  the  property,  and  con- 
duct the  business  of  corporations  or  individuals,  except  where 
the  exercise  of  such  extraordinary  jurisdiction  is  indispensably 
necessary  to  save  or  protect  some  clear  right  of  a  suitor,  which 
would  otherwise  be  lost  or  greatly  endangered,  and  which  can 
not  be  saved  or  protected  by  any  other  action  or  mode  of 
proceeding." 

To  characterize  a  paper  like  that  set  out  as  a  complaint,  or 
bill  in  equity,  is  to  disregard  the  substance  and  grasp  at  that 
which  is  less  substantial  than  a  shadow.  Either  it  must  be 
conceded  that  a  receiver  may  be  appointed  upon  request  of 
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one  pMtner,  without  ilie  existence  of  any  controversy  or  dis- 
agreeiiient  whatever  between  the  partners,  upon'  the  mere 
^bowing  of  insolvency,  or  it  must  follow,  as  it  seewiS'tl)'  me, 
lluut  thei*e  was  laddng  in  this  case  the  first  essential  element ' 
of  a  suit,  u  e.y  the  statement  in  writing  of  something  in  the  ' 
nature  of  a  complaint.     R.  S.  1881,  section  398. 

If,  however,  it  be  conceded  that  there  was  a^  sufficient  com- 
plaint to  call  into  action  the  jurisdiction  of  the  court  over  a 
isubject-matter,  it  was  nevertheless  necessary  to  the  pendency 
of  an  action  tbat  process  should  have  been  issued,  or  that  the 
defendant  should  have  appeared  in  some  manner  known-  to 
the  law,  so  as  to  give  the  court  jurisdiction  of  his  person. 

It  has  heretofore  been  well  settled  iB  this  State  that  a  court 
can  acquire  jurisdiction  of  the  personr  of  a  defendant  in  no 
other  way  than  through  its  process  or  by  a  voluntary  appear- 
ance in  the  case  entered  of  record  in  opea  court  in  term  timev 

That  no  summons  was  issued  is  conceded,  and  that  no  other 
appearance  by  the  defendant  was  made  in  the  case  except  to 
go  before  the  judge  at  chambers  and  present  his  written  con- 
sent that  a  receiver  might  be  appointed^  is  also  admitted.  In 
the  prevailing  opinion  this  is  held  to  have  been  such  an  ap- 
pearance in  court  to  the  case  as  constituted  it  an  action  pend- 
ing at  the  time  the  receiver  was  appointed. 

The  scope  and  effect  of  the  holding  is  that  a  judge  sitting 
in  vacation,  exercising  special  statutory  powers,  such  as  are 
involved  in  the  appointment  of  a  receiver,  etc.,  becomes  the 
court  of  which  he  is  the  judge,  and  that  such  proceedings  be- 
fore him  are  proceedings  in  such  court ;  that  an  appearance 
before  a  judge  so  sitting  is  such  an  appearance  in  court  as 
confers  original  jurisdiction  over  the  person  of  the  defendant, 
and  without  any  other  process  or  appearance  makes  the  mat- 
ter upon  which  the  judge  acts  a  case  pending  in  court.  It 
seems  to  be  implied,  too,  that  to  the  proceedings  of  a  judge  so 
acting  all  the  presumptions  which  attach  to  the  proceedings 
of  courts  of  general  jurisdiction  will  be  indulged  when  they 
are  drawn  in  question  collaterally.    With  deference  to  the 
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opinion  of  the  court,  this  view  seems  to  me  untenable  in  the 
nature  of  things,  and  entirely  unsupported  by  authority.  In 
my  opinion,  both  reason  and  authority  support  the  view  that 
a  judge  so  sitting  constitutes  a  special  tribunal  of  limited 
statutory  power,  and,  like  all  special  tribunals,  no  presump- 
tions are  indulged  in  favor  of  his  jurisdiction ;  that  facts  or 
conditions  necessary  to  confer  jurisdiction  must  affirmatively 
appear ;  that  he  does  not  constitute  the  court  of  which  he  is 
the  judge,  and  that  his  proceedings  are  no  part  of  the  pro- 
ceedings of  the  court,  and  do  not  become  part  of  its  record. 
His  sitting  in  vacation  is  confined  to  no  time  or  place  ;  the 
law  provides  for  no  record  of  his  proceedings,  and  he  can 
keep  none,  and,  as  a  consequence,  anything  which  in  the  course 
of  judicial  procedure  is  required  to  be  proved  by  the  record, 
such  as  an  appearance  of  a  party  in  court,  a  ruling  or  deci- 
sion upon  any  question  of  law,  can  not  occur  before  him. 

The  extent  to  which  any  court  has  gone  in  respect  of  up- 
holding the  jurisdiction  of  a  court  under  like  circumstances, 
so  far  as  I  can  discover,  ia,  to  hold  that  where  it  appears  in 
an  order  appointing  a  receiver,  by  the  recitals  in  the  order, 
that  an  action  was  pending,  such  recital  constituted  prima 
facie  evidence  of  the  pendency  of  the  action.  Such  recitals 
are  not  conclusive,  and  may  be  contradicted.  Potter  v.  Mer- 
chants'  Bank,  28  N.  Y.  641. 

It  is  the  rule  in  the  Federal  court,  and  many  of  the  States, 
that  where  a  court  of  general  jurisdiction  exercises  a  special 
statutory  power,  which  was  not  according  to  the  course  of 
the  common  law,  its  jurisdiction,  both  as  to  the  subject-mat- 
ter and  the  person,  must  affirmatively  appear,  and  everything 
will  be  presumed  to  be  without  its  jurisdiction  which  is  not 
affirmatively  shown  to  be  within  it.  Oalpin  v.  Page,  18  Wall. 
350. 

The  argument  on  which  the  prevailing  opinion  rests  is, 
that  the  appointment  of  a  receiver  is  the  exercise  of  a  judi- 
cial function,  and  that  as  under  the  Constitution  judicial 
power  can  only  be  conferred  upon  courts,  a  judge  while  ap- 
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pointing  a  receiver  is  exercising  judicial  power,  and  is,  there- 
fore, the  court  of  which  he  is  the  judge. 

It  is  difficult  to  see  in  what  respect  the  exertion  of  judi- 
cial power  is  involved,  where,  as  in  this  case,  the  sole  pur- 
pose of  the  appointment  of  a  receiver  appears  to  be  to  effect 
an  assignment  for  the  benefit  of  creditors.  In  my  opinion 
it  might  as  well  be  said  that  such  an  assignment  was  a  jadi- 
cial  act,  and  could  only  be  made  by  the  intervention  of  a 
court.  That  the  power  to  pronounce  a  judgment  which  de- 
termines or  finally  adjudicates  upon  the  rights  of  persons  or 
the  title  to  property  is  a  judicial  function  which  can  only  be 
conferred  upon  courts,  is  well  settled.  There  are,  however, 
many  orders  made  in  cases  pending  and  many  proceedings 
had  in  matters  temporarily  affecting  property,  the  making  of 
which  are  not  regarded  as  the  exercise  of  judicial  functions. 
Thus  in  the  case  of  Carey  v.  OileSy  9  Ga.  253,  the  question  was 
directly  made  whether  the  appointment  of  a  receiver  was  the 
exercise  of  judicial  power.  Lumpkin,  J.,  delivering  the  judg- 
ment of  the  court,  said :  "  Was  the  appointment  of  a  re- 
ceiver a  judicial  act?  If  so,  it  is  very  clear  that  it  could 
not  be  made  by  the  Legislature,  without  violating  an  express 
provision  of  the  Constitution.  But  it  does  not  seem  to  us 
to  be  of  this  description  of  power.  It  was  not  a  case  of 
controversy  between  party  and  party ;  nor  is  there  any  decree 
or  judgment  affecting  the  title  to  property;  it  determines  no 
right,  legal  or  equitable.  The  receiver  is  merely  to  collect, 
hold  and  disburse  the  assets  of  the  bank  for  the  benefit  of  all 
concerned ;  and  it  is  in  the  power  of  the  courts  to  direct  and 
control  him  in  the  proper  execution  of  his  duties."  So,  also, 
in  an  analogous  case,  Foote  v.  Forbes^  25  Kan.  359,  it  was  held 
that  orders  made  by  a  judge  at  chambers,  in  granting  and 
dissolving  a  temporary  restraining  order,  were  not  judicial 
acts.  The  court  there  said :  ^'  It  is  not  an  adjudication  that 
can  affect  anything  further  than  the  granting  or  dissolving 
of  the  injunction ;  and  except  for  the  granting  or  dissolving  of 
the  injunction,  it  is  no  adjudication  at  all."    See,  also,  Toledo^ 
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ete.f  R.  W.  Co.  v.  Dunlap,  47  Mich.  456 ;   United  States  v. 
Ferreiraj  13  How.  40. 

Under  an  act  of  Congress  the  comptroller  is  authorized  to 
appoint  receivers  in  certain  cases^  and  his  authority  in  that 
regard  has  often  been  maintained  in  the  courts. 

To  the  foregoing  might  be  added  many  other  cases  of  like 
import,  but  as  I  should  not  feel  inclined,  without  further 
consideration,  to  go  to  the  extent  of  holding  that  the  ap- 
pointment of  a  receiver  or  granting  an  injunction  under  our 
statute  was  not  in  such  sense  a  judicial  act  as  that  the  power 
to  make  such  appointments  could  only  be  conferred  upon  a 
judicial  officer,  who  while  exercising  such  power,  constituted 
a  special  tribunal  or  court  in  a  limited  sense,  I  pursue  the 
inquiry  no  further.  That  giio^t  judicial  powers  may  be  con- 
ferred upon  tribunals  which  are  not  courts,  in  the  strict  sense 
of  the  term,  there  can  be  no  doubt.  Shovltz  v.  McPheeiers^ 
79  Ind.  373 ;  United  States  v.  Ferreiray  supra.  Such  ar^  the 
powers  which  are  conferred  by  statute  upon  a  judge  in  vaca- 
tion, and  such  a  court  is  constituted  when  a  judge  acts  in 
obedience  to  the  powers  thus  conferred. 

The  power  of  a  judge  in  vacation  was  the  subject  of  judi- 
cial consideration  at  a  very  early  period  in  the  history  of  this 
court,  and  his  power  and  jurisdiction,  and  the  relation  which 
he  occupied  to  the  court  of  which  he  was  the  judge,  were 
defined  in  a  manner  consistent  with  the  whole  course  of  leg- 
islation and  judicial  interpretation  since.  Newman  v.  Ham- 
mond, 46  Ind.  119;  Ferger  v.  Wesler,  35  Ind.  53;  Batten  v. 
State,  80  Ind.  394 ;  Cain  v.  Goda,  84  Ind.  209. 

In  the  case  of  Taylor  v.  Moffatt,  2  Blackf  305,  after  de- 
fining the  jurisdiction  and  power  of  a  judge,  sitting  in  term, 
the  court  said :  "  But  when  he  is  acting  in  vacation  his  sit- 
uation is  different:  his  jurisdiction  is  special  and  limited.  He 
can  not  be  strictly  said  to  be  acting  as  a  court  of  chisincery." 
So,  again,  in  the  case  of  City  of  Cohimbus  v.  Hydraulic,  etc.y 
Co.,  33  Ind.  435,  in  which  it  was  held  that  the  judge  of  the 
common  pleas  court  had  power  to  issue  an  injunction  in  a 
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<»se  pending  in  the  circuit  court^  it  was  said:  '^The  judge 
of  the  common  pleas  is  not  in  vacation  the  court  of  com- 
mon pleas^  and  so  of  the  circuit  judge.  But  each  exercises  in 
vacation  whatever  power  in  this  respect  is  conferred  by  statute 
as  an  officer  clothed  with  the  special  authority,  having  for 
that  purpose  the  power  which  the  proper  court  would  have 
in  term,  and  being,  in  a  certain  limited  sense,  that  court  for 
the  time  being.  *  *  *  "pj^^  judge  in  vacation  is  not  the 
court,  though  for  certain  purposes  he  possesses  its  powers, 
and  is  for  that  reason  called  a  courV^ 

That  a  judical  officer  may  be  clothed  with  certain  limited 
statutory  powers  of  a  judicial  character,  can  not  be  ques- 
tioned, and  that  in  a  certain  limited  sense  he  is,  while  ex- 
ercising those  powers,  a  court,  may  be  admitted,  but  it  does 
not  follow  that  he  thereby  becomes  the  court  of  which  he  is 
the  judge,  or  that  he  has  any  jurisdiction  beyond  the  express 
letter  of  the  statute.  Upon  this  subject  the  Supreme  Court 
of  California  said,  in  the  case  of  Speiicer  Greek  Water  Co.  v. 
Vallejo,  48  Cal.  70 :  ''  It  is  beyond  question  that  the  county 
judge  is  not  the  county  court,  and  although  the  Legislature 
may  authorize  the  judges  of  the  several  courts  to  perform  cer- 
tain duties,  at  chambers,  in  respect  to  proceedings  in  a  cause, 
yet  some  court  has  jurisdiction  of  the  cause,  and  the  judge, 
in  chambers,  whether  of  the  same  or  another  court,  acts  as  a 
commissioner,  or  in  some  other  capacity,  merely  in  aid  of  and 
subordinate  to  the  court  having  jurisdiction  of  the  cause." 

In  the  case  in  which  the  appellee  in  this  case  was  appointed 
receiver  there  was  no  action  pending  in  court,  in  aid  of 
whose  jurisdiction  the  judge  at  chambers  acted.  The  ques- 
tion is,  could  the  judge,  by  taking  jurisdiction  over  a  defend- 
ant who  came  before  him  to  consent  to  the  appointment  of  a 
receiver,  thereby  constitute  the  case  in  which  the  receiver 
was  appointed  an  action  pending?  Could  he,  by  taking  original 
jurisdiction  over  a  defendant  in  a  matter  not  pending  in  any 
court,  acquire  a  jurisdiction  which  he  could  only  exercise  in 
a  pending  cause  ? 
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The  only  conclusion  which  in  my  opinion  is  justified  upoD 
authority  and  precedent,  is  that  he  could  not.  That  a  judge 
in  vacation  may  be,  and  under  the  statute  is,  invested  with 
special  authority  to  make  such  orders  in  a  case  pending,  in 
aid  of  the  jurisdiction  of  the  court  in  which  the  action  is 
pending,  is  thoroughly  settled ;  but  that  he  is  not  and  can  not 
be  made  the  medium  through  which  original  jurisdiction  can 
be  acquired  in  such  a  case,  is  equally  well  settled.  A  judge, 
sitting  in  vacation,  is  not  a  court  of  record ;  he  has  neither 
clerk,  seal  nor  record.  He  has  in  vacation  no  more  authority 
or  control  over,  or  right  to  enter  anything  upon  the  records 
of  the  court,  unless  expressly  authorized  by  statute  to  do  so, 
than  any  other  citizen.  That  an  appeal  is  provided  for  &om 
orders  made  by  a  judge  in  vacation  determines  nothing  as  to 
the  extent  of  his  authority,  nor  does  that  fact  constitute  him 
a  court.  There  are  many  proceedings  had  before  inferior 
officers  and  municipal  bodies  from  which  an  appeal  may  be 
taken  to  the  circuit  courts,  but  this  does  not  constitute  such 
officers  or  bodies  courts. 

Under  section  7,  Acts  1883,  p.  180,  an  appeal  may  be  taken 
from  the  action  of  a  township  trastee  in  a  drainage  case,  but 
that  fact  does  not  constitute  the  trustee  a  court. 

While  sitting  in  vacation,  a  judge  does  not  come  within  any 
known  definition  of  a  court  as  ordinarily  understood.  While 
holding  court  in  one  county,  he  may,  upon  proper  applica- 
tion, make  an  order  appointing  a  receiver,  or  grant  an  injunc- 
tion, in  a  case  pending  in  any  other  county  in  his  circuit.  This 
practice  prevails  uniformly,  and  has  been  upheld  in  this  court. 
Thus  it  might  oflen  happen  that  one  judge  might  at  the  same 
time  have  the  circuit  court  of  two  counties  open  for  appear- 
ances and  proceedings,  and  in  that  manner  constitute  the  cir- 
cuit court  in  two  counties  during  the  same  period. 

A  judge  sitting  a  hundred  miles  from  the  county  seat^ 
without  any  record  before  him,  might  nevertheless  take  pro- 
ceedings and  enter  the  appearance  of  a  defendant  in  a  cause 
not  yet  commenced.     It  would  thus  result  that  the  evidence 


NOVEMBER  TERM,  1886.  201 

Pressley  v.  Lamb. 

of  an  appearance  in  court,  or  of  pleadings  filed  and  rulings 
had  in  the  circuit  court,  would  rest  in  the  memory  of  the  judge, 
or  be  preserved  in  such  temporary  orders  as  might  be  made 
wherever  the  judge  might  chance  to  be  found. 

It  was  said  in  Blair  v.  Reading,  99  111.  600 :  "  It  is  a 
fundamental  principle  that  courts  can  exercise  judicial  func- 
tions only  at  such  times  and  places  as  are  fixed  by  law,  and 
that  the  judges  of  courts  can  enter  no  orders  in  vacation  ex- 
cept such  as  are  expressly  authorized  by  statute.'^ 

There  is  no  statute  or  precedent  which  authorizes  an  ap- 
pearance to  be  entered  before  a  judge  sitting  in  vacation,  nor 
have  we  any  statute  which  prescribes  what  acts  shall  consti- 
tute an  appearance.  What  shall  constitute  an  appearance, 
therefore,  rests  upon  the  well  established  rule  of  the  common 
law,  as  it  has  been  perpetuated  and  declared  time  out  of  mind. 
According  to  this  rule,  steadily  maintained  and  often  declared 
by  this  court,  an  appearance  is  the  making  of  some  formal 
entry,  plea,  motion,  or  official  act  in  open  court.  It  is  es- 
sential that  this  should  be  of  record ;  it  can  be  proved  only 
by  the  record.  Scott  v.  Hull,  14  Ind.  136.  Moreover,  it  has 
been  repeatedly  ruled  by  this  court,  that  whenever  the  law 
contemplates  the  doing  of  an  act  by  or  in  a  court,  "  it  is  and 
must  be  understood  that  the  court  in  term  time  may  or  must 
do  it,  and  the  judge  in  vacation  can  not,  unless  the  power  is 
expressly  conferred  upon  him  by  law."  Nenmian  v.  Hammond, 
46  Ind.  119.    Ferger  v.  Wesler,  supra;  Batten  v.  State,  supra. 

Thus  it  was  said  in  McCorToack  v.  First  Nai'l  Bank,  53  Ind. 
466 :  *'An  appearance,  according  to  the  ancient  practice,  pur- 
ports to  be  a  proceeding  in  term  time,  and  that  theory  still 
exists  in  legal  contemplation."  Unless,  therefore,  it  can  b; 
held  that  a  judge  sitting  in  vacation  is  not  only  the  court  of 
which  he  is  the  judge,  but  that  his  sitting  constitutes  part  of 
a  term  of  court,  an  appearance  can  not  be  entered  before  him 
within  any  precedent  that  I  have  been  able  to  find.  The 
rule,  forcibly  and  tersely  announced  in  the  language  above 
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quoted,  has  been  steadily  maintained  and  uniformly  enforced 
through  a  line  of  decisions  of  this  court  from  Shirley  v. 
Hagavy  3  Blackf.  225,  down  to  Preasley  v.  Harrison,  102 
Ind.  14. 

It  is  especially  because  the  prevailing  opinion,  as  it  seems 
to  me,  overturns  this  rule  thus  maintained,  and  announces 
one  which,  in  my  judgment,  is  anomalous,  and,  so  far  as  I 
have  been  able  to  discover,  without  precedent  any  where,  that 
1  am  unable  to  yield  my  assent  to  it. 

In  my  opinion  it  would  be  much  better  to  hold  that  a  re- 
ceiver might  be  appointed  without  any  action  pending  at  all, 
than  to  bring  about  the  pendency  of  the  action  by  a  holding 
which  constitutes  a  judge  in  vacation,  wherever  he  may*  hap- 
pen to  be,  the  court,  before  whom  parties  may  enter  an  ap- 
pearance, which  has  uniformly  heretofore  been  required  to 
be  entered  in  term  time,  and  proved  only  by  the  record  made 
in  open  court. 

The  rule,  as  it  has  been  strictly  held  by  this  and  other 
courts,  has  been,  that  all  business  and  matters  which  pertain 
to  the  general  jurisdiction  of  courts  can  only  be  transacted 
when  the  court  is  in  session  in  regular  or  special  term,  sit- 
ting with  its  clerk,  record  and  officers  as  a  court.  Business 
which  may  be  transacted  at  any  other  time  is  exceptional, 
and  for  authority  to  do  it  express  warrant  must  be  found  in 
the  statute. 

For  the  foregoing  reasons  I  think  an  appearance  can  not 
be  entered  for  the  first  time  before  a  judge  in  vacation,  and 
that  pleadings  in  the  case  can  not  be  filed  with  or  enter- 
tained by  him.  The  pleadings  referred  to  in  section  1225,  R.  S. 
1881,  are  very  clearly  pleadings  filed  in  the  case  in  court. 
This  is  consistent  with  the  practice  of  the  chancery  courts, 
in  which  an  application  for  the  appointment  of  a  receiver  is 
never  entertained,  unless  upon  an  emergency  shown,  until 
the  answer  of  the  defendant  to  the  bill  is  brought  in. 

It  may  be  inferred  from  the  opinion  of  the  majority,  that 
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a  receiver  may  be  resorted  to  for  the  sole  purpose  of  effectu- 
ating a  voluntary  assignment  and  placing  the  property  of  an 
insolvent  partnership  in  custodia  legis,  to  be  administered  for 
the  benefit  of  creditors.  It  is  suggested,  too,  that  if  there  is 
any  conflict  between  the  statute  regulating  voluntary  assign- 
ments and  that  under  which  receivers  are  appointed,  the  lat- 
ter must  prevail.  My  view  of  the  matter  is,  the  statutes  in 
no  wise  relate  to  the  same  subject,  and  are  in  no  manner  in 
conflict.  The  statute  regulating  voluntary  assignments  was 
designed  to  secure  to  a  failing  debtor  the  opportunity  to  make 
an  equal  distribution  of  his  estate  among  all  of  his  creditors, 
and,  as  this  court  has  often  held,  where  a  statute  prescribes 
a  remedy  which  was  not  known  at  common  law,  such  remedy 
is  exclusive  of  all  others.  Receiverships,  on  the  other  hand, 
were  never  designed  or  used  for  the  purpose  of  accomplishing 
assignments  and  the  distribution  of  property. 

A  receiver  is  an  adjunct  of  a  court  of  chancery,  an  indiffer- 
ent person  to  take  charge  of  and  preserve  property  which  is 
the  subject  of  litigation  until  the  suit  involving  the  title  is 
terminated  and  the  right  to  the  property  settled.  Moreover, 
it  is  a  cardinal  principle,  everywhere  enforced,  that  a  receiver 
will  never  be  appointed  by  a  court  of  chancery  if  there  is 
any  other  expedient  remedy  available  to  accomplish  the  same 
end  for  which  the  receiver  is  applied  for.  Thus,  where  pro- 
ceedings were  instituted  to  wind  up  a  banking  corporation 
for  the  appointment  of  a  receiver  to  wind  up  its  affairs,  but 
it  was  apparent  from  the  bill  that  the  matters  might  be  reme- 
died by  following  the  prescribed  course  of  law,  the  applica- 
tion was  not  entertained.  High  Receivers,  sections  10, 301^ 
403,  555,  592. 

Filed  Feb.  9, 1886. 
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Divorce. — Change  of  Venue. — Practice. — A  divorce  proceeding  has  all  the 
requisites  of  an  action^  and  is  a  civil  action,  as  defined  hy  the  code,  in 
such  a  sense  that  the  provisions  of  the  civil  code  providing  for  a  change 
of  venue  from  the  county  are  applicable.  Musselman  v.  Mussdmany  44 
Ind.  107,  disapproved. 

Elliott,  J.,  dissents.    Mitchell,  J.,  doubts. 

From  the  Kosciusko  Circuit  Court. 

J.  8.  Frazer,  W.  D.  Frazer,  A.  O.  Wood  and  JR.  JB.  Encdl, 
for  appellant. 

E.  Haymond,  L.  W,  RoyoCy  A.  Brvhdker  and  J.  H.  Bru- 
baker,  for  appellee. 

ZoLLABS^  J. — The  court  below  awarded  to  appellee  a  di- 
vorce, alimony  and  the  custody  of  the  children. 

Appellant  prosecutes  this  appeal  and  insists  that  the  judg- 
ment should  be  reversed,  because  the  trial  court  overruled 
his  motion  for  a  change  of  venue  from  the  county.  That 
motion  was  based  upon  an  affidavit,  in  which  appellant  stated 
that  he  could  not  have  a  fair  and  impartial  trial  in  Kosci- 
usko county,  for  the  reason  that  appellee  had  an  undue  influ- 
ence over  the  citizens  of  that  county,  and  for  the  reason  that 
an  odium  attached  to  him  in  that  county  on  account  of  local 
prejudice  against  him. 

The  above  affidavit  states  the  causes  for  a  change  of  venue 
from  the  county,  as  those  causes  are  provided  and  stated  in 
the  code  of  civil  procedure.  R.  S.  1881,  section  412.  That 
section  provides  as  follows :  "  The  court  in  term,  or  the  judge 
thereof  in  vacation,  shall  change  the  venue  of  any  civil  ac- 
tion upon  the  application  of  either  party,  made  upon  affida- 
vit showing  one  or  more  of  the  following  causes :    *    *    * 

"  Third.  That  the  opposite  party  has  an  undue  influence 
over  the  citizens  of  the  county,  or  that  an  odium  attaches  to 
the  applicant  *  *  *  on  account  of  local  prejudice.    *   *   * 
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"  Senenih.  When  either  party  shall  make  and  file  an  affi- 
davit of  the  bias,  prejudice,  or  interest  of  the  judge  before 
whom  the  said  cause  is  pending." 

The  divorce  act  contains  no  provision  for  a  change  from 
the  judge,  nor  for  a  change  of  venue  from  the  county.  The 
above  section  of  the  civil  code,  it  will  be  observed,  provides 
for  a  change  of  venue  in  ewil  actions.  We  are  thus  met,  in 
iimine,  with  the  one  question  in  the  case,  viz. :  Is  a  divorce 
case  a  civil  action  in  such  a  sense  that  the  above  section  of 
the  code  of  civil  procedure  is  applicable  thereto  ? 

In  the  recent  case  of  Powett  v.  Powell,  104  Ind.  18,  after 
a  careful  examination  of  the  question,  it  was  held,  that  where 
the  procedure  is  prescribed  in  the  divorce  act,  that  should  be 
pursued,  and  not  the  civil  code ;  that  so  far  as  a  procedure 
is  provided  in  that  act,  it  may  be  called  a  special  proceeding, 
and  that  where  it  is  apparent  that  the  Legislature  intended 
that  certain  sections  of  the  civil  code  should  not  apply  in 
divorce  cases,  they  will  not  be  applied.  It  was  further  held, 
that,  under  the  code,  divorce  cases  are,  in  some  sense  at  least, 
''civil  actions;"  that  the  rules  of  pleading  and  practice  pro- 
vided in  the  civil  code  will  apply  to  them,  except  to  the  ex- 
tent that  a  different  procedure  may  be  provided  in  the  divorce 
act,  and  to  the  extent  that  it  may  be  apparent  that  the  Leg- 
islature intended  otherwise.  As  a  result  of  these  holdings, 
it  was  further  held,  that  the  above  section  of  the  civil  code, 
providing  for  a  change  from  the  judge,  is  applicable  to  di- 
vorce cases,  and  that  upon  the  filing  of  the  proper  affidavit 
under  that  section,  in  any  case,  the  change  must  be  granted. 

We  can  see  no  reason  why  the  reasoning  and  conclusion  in 
that  case  are  not  applicable,  and  controlling  here.  Changes 
of  venue  are  provided  for,  in  order  that  parties  litigant  may 
have  &ir  and  impartial  trials,  and  hence  the  provision  for  a 
change  froni  an  interested  or  biased  judge,  and  hence,  also, 
the  provision  for  a  change  of  venue  from  the  county  where 
one  of  the  parties  may  have  an  undue  influence  over  the>  citi- 
zens, or  where  an  odium  may  attach  to  one  of  the  parties,  or 
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to  his  cause  of  action  or  defence,  on  account  of  local  preju- 
dice. The  parties  to  a  litigated  case  are  entitled  to  a  trial  in 
a  forum  where  the  scales  of  justice  may  balance  evenly,  un- 
affected by  the  influence  of  either  party,  or  the  odium  that 
may  result  from  local  prejudice.  We  can  think  of  no  case 
where  this  is  more  important  than  in  a  divorce  case.  Prop- 
erty is  involved  in  the  settlement  of  alimony.  It  has  re- 
cently been  held,  too,  by  this  court,  reasserting  former  rulings, 
that  all  of  the  property  rights  of  the  parties,  as  between 
themselves,  of  whatever  nature,  must  be  settled  in  the  di- 
vorce proceedings,  and  that  they  will  be  presumed  to  have 
been  so  settled.  Rose  v.  Hose,  93  Ind.  179 ;  Behrley  v.  Behrley, 
93  Ind.  255. 

More  than  property  is  involved  in  the  adjudication  that 
shall  sunder  the  marital  relation,  fasten  upon  one  of  the  par- 
ties, it  may  be,  the  brand  of  dishonor,  break  up  the  chil- 
dren's home,  and  deprive  one  of  the  parties  of  their  society 
and  companionship.  It  can  hardly  be  supposed  that  the  Leg- 
islature intended  that  such  cases,  fraught  with  such  conse- 
quences, and  in  which  the  public  have  an  interest  aside  from 
the  parties,  should  be  tried  in  a  less  impartial  forum  than  or- 
dinary civil  actions,  involving  property  only,  and  it  may  be 
a  small  amount  of  property.  The  more  rational  conclusion 
would  seem  to  be  that  the  intention  was,  that  such  cases 
should  be  tried  in  impartial  tribunals,  and  that  as  no  pro- 
vision is  made  in  the  divorce  act  for  reaching  such  tribunals 
by  a  change  of  venue,  when  necessary,  the  intention  was, 
that  resort  might  and  should  be  had  to  the  code  of  civil 
procedure. 

There  is  nothing  in  the  divorce  act  to  show  or  indicate  an 
intention  on  the  part  of  the  Legislature,  that  the  above  sec- 
tion of  the  code,  providing  for  a  change  of  venue  from  the 
county,  should  not  be  applicable  to  a  proceeding  for  a  divorce 
in  a  proper  case,  unless  it  be  the  facts  that  no  such  change  is 
provided  for  in  that  act,  that  the  case  must  be  commenced 
in   the   county  where   the    plaintiff  resides,   and   that  the 
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case  18  to  be  tried  by  the  court  without  a  jury.  If  it  be  said 
that  the  fact  that  no  such  change  is  provided  for  in  the  di- 
vorce act;  shows  such  an  intention^  then  it  may  be  answered 
that  the  act  just  as  clearly  shows  an  intention  that  in  a  di- 
vorce proceeding  there  shall  be  no  demurrer,  no  continuance, 
no  motion  for  a  new  trial,  no  exceptions,  no  bill  of  excep- 
tions, and  no  appeal  to  the  Supreme  Court,  because  none  of 
these  are  provided  for  in  that  act.  For  these  several  steps  in 
the  procedure,  it  is  absolutely  necessary  to  look  to  the  civil 
code.  The  uniform  practice  has  been  to  thus  look  to  that 
code,  and  thus  divorce  cases  have  uniformly  been  recognized 
as  in  some  sense,  at  least,  civil  actions. 

It  would  hardly  do  to  say  that  no  change  of  venue  shall  be 
allowed  from  the  county  in  divorce  cases,  simply  because  such 
cases  are  to  be  commenced  in  the  county  where  the  plaintiff 
resides,  and  are  to  be  tried  by  the  court  without  a  jury.  There 
are  many  cases  that  must  be  commenced  in  a  particular  and 
named  county.  For  example,  actions  to  foreclose  mortgages 
must  be  commenced  in  the  county  where  the  land  is  situated. 
Such  cases,  actions  to  set  aside  fraudulent  conveyances,  ac- 
tions for  injunction,  actions  to  set  aside  contracts  for  fraud, 
actions  to  settle  partnerships,  actions  for  specific  performance, 
actions  to  enforce  vendors'  and  like  liens,  and  all  that  class  of 
cases  which,  before  the  adoption  of  the  Constitution,  were  of 
equitable  cognizance,  must  now  be  tried  by  the  court  without 
a  jury.  In  all  these  cases,  the  venue  must  be  changed  from 
the  county  upon  motion,  supported  by  the  proper  affidavit. 
They  are  civil  actions,  and  the  statute  is  emphatic,  that  in  all 
civil  actions  the  venue  must  be  changed  from  the  county  upon 
motion  supported  by  an  affidavit,  such  as  the  statute  declares 
to  be  sufficient.  Hence  it  will  not  do  to  say  that  the  venue 
can  not  be  changed  from  the  county  simply  because  the  case 
is  to  be  tried  by  the  court  without  a  jury. 

Of  course,  the  reasons  for  allowing  a  change  of  venue  from 
the  county  in  cases  triable  by  jury  are  apparent,  and  more  ap- 
parent than  in  cases  where  a  jury  can  not  be  demanded.  Pos- 
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sibly  it  would  not  be  unreasonable  to  say  that  where  cases 
are  to  be  tried  by  the  court  without  a  jury,  no  sufficient  rea- 
son appears  why  there  should  be  a  change  of  venue  from  the 
county^  but  that  is  a  matter  for  the  Legislature.  It  is  en- 
acted that  the  venue  shall  be  changed  from  the  county  in  all 
civil  actions  upon  the  filing  of  the  proper  affidavit.  Clearly 
this  court  has  no  authority  for  going  behind  the  statute  to 
seek  for  reasons,  and  to  adjudge  them  to  be  sufficient  or  in- 
sufficient. Doubtless  the  Legislature  thought  that  reasons 
exist,  and  that  they  are  sufficient.  It  may  be  possible  that 
local  prejudice  against  one  party  may  be  such,  and  the  influ- 
ence of  the  other  party  over  the  citizens  of  the  county  so 
great,  as  to  affect  the  witnesses.  In  addition  to  this,  the  court 
may,  in  all  cases,  refer  questions  of  fact  to  a  jury.  It  has 
been  held  that  this  may  be  done  in  divorce  cases.  Morse  v. 
Morse,  25  Ind.  156. 

The  court  is  not  bound  to,  but  may,  adopt  the  finding  of 
the  jury  upon  the  facts ;  and  thus  an  injury  might  be  inflicted 
in  refusing  to  change  the  venue  from  the  county  in  cases  in 
which  a  jury  trial  can  not  be  demanded  as  a  matter  of  right. 
But,  as  we  have  said,  these  are  matters  for  the  consideration 
of  the  Legislature.  The  courts  can  not  except  from  the  op- 
eration of  the  statute  any  particular  cases  without  assuming 
the  functions  of  legislation,  and  they  can  not  except  divorce 
cases  from  the  operation  of  the  statute  without  holding  that 
the  Legislature  intended  that  they  should  stand  upon  a  leas 
favorable  basis  than  other  cases.  Such  a  holding,  we  think, 
is  not  authorized  by  the  divorce  act,  nor  any  other  enactment 
by  the  Legislature. 

Why  should  a  change  of  venue  be  allowed  from  the  county 
in  other  cases  triable  by  the  court,  and  not  in  divorce  cases? 
We  are  unable  to  think  of  any  reason.  We  think  there  is 
no  reason  unless  it  be,  so  says  the  law. 

The  case  relied  upon  by  appellee,  and  the  only  one  directly 
in  point,  is  the  case  of  Musselman  v.  Mxisselman,  44  Ind.  106. 
It  was  held  in  that  case,  that  there  can  be  no  change  of  venue 
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from  the  county  in  divorce  cases,  for  two  reasons :  First,  Be- 
cause a  divorce  case  is  in  no  sense  a  civil  action,  and  that 
hence  the  section  of  the  civil  code  providing  for  a  change  of 
venue  in  civil  actions  is  not  applicable  in  divorce  cases. 
Second.  Because  divorce  cases  are  to  be  tried  by  the  court 
without  a  jury. 

The  first  reason  upon  which  the  case  was  made  to  rest,  was 
overthrown  by  the  case  of  Powell  v.  Powell,  supra,  it  being 
there  held,  as  we  have  already  stated,  that  a  divorce  case  is  a 
civil  action,  in  such  a  sense,  at  least,  that  the  section  of  the 
civil  code  authorizing  a  change  from  the  judge  is  applicable 
thereto.  We  shall  not  extend  this  opinion  to  repeat  the  rea- 
soning in  that  case,  but  add  a  few  additional  observations. 

The  first  section  of  the  civil  code  provides  as  follows: 

'^  There  shall  be  no  distinction  in  pleading  and  practice  be- 
tween actions  at  law  and  suits  in  equity ;  and  there  shall  be 
but  one  form  of  action  for  the  enforcement  or  protection  of 
private  rights  and  the  redress  of  private  wrongs,  which  shall 
be  denominated  a  civil  action."     R.  S.  1881,  section  249. 

In  the  mother  country,  divorce  cases  were  formerly  within 
the  jurisdiction  of  the  ecclesiastical  courts.  These  courts  we 
have  not,  and  never  had,  either  in  the  colonies  or  in  the 
States.  With  us,  all  divorce  jurisdiction  comes  from  statute. 
2  Bishop  Marriage  and  Divorce,  section  254. 

At  diflFerent  times,  different  States  adopted  the  practice  of 
granting  divorces  by  act  of  the  Legislature.  Such  was  the 
case  at  one  time  in  this  State.  The  Legislature,  however, 
could  not  settle  the  question  of  alimony.  The  different  States 
have  adopted  statutes,  prescribing  causes  for  divorce,  and 
providing  that  they  shall  be  granted  by  the  courts  after  trial. 
As  a  general  thing,  they  have  been  regarded  as  belonging  to 
the  equity  courts,  where  such  courts  exist  separate  from  the 
common  law  courts.  Prior  to  the  adoption  of  our  Constitu- 
tion of  1851,  they  were  regarded  as  of  equitable  cognizance 
in  this  State.  These  statutes,  especially  the  statutes  of  this 
Vol.  105.— 14 
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State^  have  joined  with  the  action  for  divorce  the  question 
of  settling  and  fixing  the  custody  of  the  children  and  the 
settlement  of  all  property  rights  between  the  parties.  It 
sometimes  happens  that  the  parties  are  indifferent  about  the 
divorce,  but  wage  the  severest  litigation  over  the  question  of 
alimony  and  the  settlement  of  property  rights.  It  would 
not  be  reasonable  to  say,  that  in  a  case  involving  the  ques- 
tions  of  a  divorce,  the  custody  of  children,  the  amount  of 
alimony  and  the  final  settlement  of  property  rights,  the  pro- 
ceeding  is  in  no  sense  an  "  action  for  the  enforcement  or  pro- 
tection of  private  rights  and  the  redress  of  private  wrongs.'^ 
Where  all  of  these  interests  are  involved  in  a  litigation,  the 
proceeding  is  clearly  an  action.  An  action  at  law  has  been 
defined  as  follows :  '^  The  rightful  method  of  obtaining  in 
court,  what  is  due  to  any  one."  Badger  v.  Gilmore,  37  N.  H. 
457.  "  An  action  is  the  lawful  demand  of  one's  rights  in  the 
form  given  by  law."  Hall  v.  Decker,  48  Maine,  255.  "Any 
judicial  proceeding  which,  conducted  to  a  termination,  will 
result  in  a  judgment,  is  an  action."  People  v.  County  Judge,, 
13  How.  Pr.  398  (400). 

"  What  is  a  civil  action  ?  It  is  an  action  wherein  an  issue 
is  presented  for  trial,  formed  by  the  averments  of  the  com- 
plaint, and  the  denials  of  the  answer,  or  the  replication  to 
new  matter,  and  the  trial  takes  place  by  the  introduction 
of  legal  evidence  to  support  the  allegations  of  the  pleadings, 
and  a  judgment  in  such  an  action  is  conclusive  upon  the  rights 
of  the  parties,  and  could  be  plead  in  bar."  Deer  Lodge  Co, 
V.  Kohrs,  2  Mon.  60,  70. 

In  a  divorce  case,  under  our  statutes,  issues  are  formed, 
evidence  is  heard,  and  judgment  is  rendered,  settling  the 
status  of  the  parties  and  the  rights  of  property,  and  such  a 
judgment  is  conclusive  and  may  be  pleaded  in  bar.  Such  a 
proceeding  has  all  the  requisites  of  an  action,  and  is  a  civil 
action,  as  defined  by  the  code,  at  least,  in  such  a  sense  that 
the  provisions  of  the  civil  code  providing  for  a  change  from 
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the  judge,  and  a  change  of  venue  from  the  county,  are  appli- 
cable thereto. 

Of  the  second  ground  upon  which  the  Musselman  case 
rests,  we  have  said  sufficient.  It  results  from  the  foregoing 
that  the  case  of  Musselman  v.  MusselmaUy  supra^  so  far  as  it 
holds  that  there  can  not  be  a  change  of  venue  from  the  county 
in  divorce  cases,  must  be  disapproved.  It  also  results,  that 
the  judgment  in  the  case  before  us  must  be  reversed  for  the 
error  of  the  court  below  in  overruling  appellant's  motion  for 
a  change  of  venue  from  the  county. 

Judgment  reversed  at  appellant's  costs. 

Elliott,  J.,  dissents. 

Mitchell,  J.,  doubts. 

Piled  Feb.  19, 1886. 

On  Petition  fob  a  Rehearing. 

ZoLLABS,  J. — We  can  not  treat  the  refusal  of  the  court 
below  to  grant  a  change  of  venue  from  the  county  as  a  harm- 
less error.  If  we  might  so  treat  it  in  this  case,  simply  be- 
cause a  trial  by  jury  can  not  be  demanded  as  a  matter  of  right, 
then  we  might  treat  as  a  harmless  error  such  a  refusal  in  all 
other  cases  where  a  trial  by  jury  can  not  be  demanded  as  a 
matter  of  right.  To  so  hold  would  be,  to  that  extent,  to  over- 
throw the  statute*  giving  the  right  of  a  change  of  venue  from 
the  county.  If  that  statute  is  an  unwise  one,  resort  must  be 
had  to  the  Legislature  for  its  repeal,  amendment  or  modifi- 
cation. When  a  statute  is  constitutional,  this  court  can  not 
question  its  propriety. 

Appellant's  legal  rights,  as  given  by  the  statute,  were  vio- 
lated by  the  overruling  of  his  motion  to  change  the  venue 
from  the  county.  There  is  nothing  in  the  record  before  us 
to  show  that  this  did  not  affect  his  substantial  rights. 

Upon  the  question  of  the  duty  of  appellate  courts,  when 
a  former  decision  is  found  to  have  been  erroneous,  we  con- 
tent ourselves  with  a  citation  of  the  cases  of  JERbbits  v.  Jack, 
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97  Ind.  570  (49  Am.  R.  478),  Hinea  v.  Driver,  89  Ind.  339, 
and  Paul  v.  Darfe,  100  Ind.  422. 
Petition  for  a  rehearing  overruled. 
FUed  Maroh  27, 1886. 
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105  21JBI  Pleading. —  Written  Instrument, — Filing  of  Copy, — Where  the  complaint  al- 

liS  ^  leges  that  a  copy  of  the  written  instrument  declared  on  is  filed  with  and 

'       ^  made  a  part  thereof,  and  a  copy  follows  in  the  transcript  immediately 

]05  2iSi  after  the  complaint,  this  is  sufficient  to  identify  and  show  the  filing  of 

^^_  ju/  such  copy. 

'•!&  ^f  Same. — AjqUicalion  for  Life  Inaurarue, — Exhibit. — In  an  action  upon  a  life 

insurance  policy,  it  is  not  necessary  to  file  a  copy  of  the  application  with 
the  complaint. 
Life  Insurance.— Jfe/icy.  —  Inconsistent  I^-ovisions, — Qmstruction, — Where  a 
policy  of  insurance  contains  inconsistent  and  contradictory  provisions, 
that  provision  most  favorahle  to  the  assured  will  he  adopted. 
Same. — Intemperance, —  Forfeiture, — Cancellation, —  General  and  Specific  Pro- 
visums, — IncanaisUrU  StipuXaiions. — A  specific  stipulation  in  a  separate 
clause  of  a  policy  of  life  insurance,  that  if  the  assured  shall  hecome  in* 
temperate  to  a  certain  degree  the  company  may  cancel  the  policy,  and 
thus  absolve  itself  from  liability,  will  control  a  general  stipulation  that 
such  a  degree  of  intemperance  shall  work  an  absolute  forfeiture. 
Same. — Suicide, —  Unintentional  Self- Destruction, — A  provision  in  a  policy  of 
life  insurance,  that,  whether  sane  or  insane,  if  the  assured  shall  die  by 
his  own  hand,  the  policy  shall  be  void,  has  no  application  to  a  case  where 
death  results  by  accident,  or  without  intention  or  expectation,  although 
it  be  caused  by  the  hand  of  the  assured,  e.  ^.,  where  death  is  produced 
by  an  overdraught  of  whiskey  taken,  without  any  intention  of  destroy- 
ing his  life,  by  one  who  had  become  physically  and  mentally  weak  by 
causes  which  he  could  not  control. 
Same. — Answers  to  Questions  in  Applieation, —  Warranty, — Burden  (f  Pro<^. — 
In  an  action  on  a  policy  of  life  insurance,  the  burden  is  upon  the  de- 
fendant to  prove  that  answers  by  the  assured  to  questions  contained  in 
the  application  are  untrue. 
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SuPBEHE  CJouRT. — Instructions. — Bri^. — FracUce. — Where  the  legal  prop- 
osition involved  in  an  instruction  is  not  stated  in  the  brief  of  counsel, 
and  nothing  more  is  done  than  to  indicate  to  the  court  the  page  of  the 
record  on  which  it  may  be  found,  with  general  observations  concerning 
it,  the  objection  to  it  will  not  be  considered. 

SAME^-'New  TriaL — EMenee. — BiU  of  Exceptions, — A  motion  for  a  new  trial, 
based  on  alleged  errors  arising  on  the  admission  and  exclusion  of  evi- 
dence, which  refers  to  the  evidence  as  set  out  in  a  bill  of  exceptions  not 
yet  filed,  presents  no  question. 

From  the  Putnam  Circuit  Court 

T.  Hanna  and  8.  A.  Hays,  for  appellant, 
if.  A.  Moore,  G.  C.  Moore,  D.  E.  Williamson  and  A.  Daggy, 
for  appellee. 

Mitchell,  J. — Sarah  S.  Hazelett  brought  suit  against  the 
Northwestern  Mutual  Life  Insurance  Company,  to  recover 
the  amount  of  a  policy  of  insurance  issued  upon  the  life  of 
her  husband. 

The  policy  stipulates  that  upon  due  proof  of  the  death  of 
William  J.  Hazelett,  the  sum  of  three  thousand  dollars  shall, 
within  a  time  limited,  be  paid  to  his  wife,  Sarah  S.  Hazelett^ 
as  beneficiary.  Issues  were  made  upon  a  complaint  filed  in 
the  court  below,  and  upon  trial  by  a  jury,  a  verdict  was  re- 
turned upon  which  judgment  was  entered  for  three  thousand 
three  hundred  dollars,  the  amount  of  the  policy  and  accumu- 
lated interest.  The  first  error  assigned  is  that  the  court  erred 
in  overruling  a  demurrer  to  the  complaint.  The  only  defect 
suggested  in  regard  to  it  is,  that  neither  the  original  nor  a 
copy  of  the  policy  sued  on  was  filed  with  the  complaint. 
Conceding  that  it  contains  an  appropriate  averment,  that  a 
copy  of  the  policy  is  filed  and  made  part  thereof,  and  that  a 
copy  of  a  policy  follows  in  the  transcript  immediately  after 
the  complaint,  it  is  contended,  nevertheless,  that  the  tran- 
script fells  to  show  the  actual  filing  of  a  copy. 

The  policy  which  is  thus  copied  into  the  transcript  con- 
forms in  all  respects  to  that  described  in  the  complaint,  and 
which  it  is  averred  therein  "  is  filed  herewith  and  made  a 
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part  of  this  complaint."  Within  repeated  rulings,  this  is  a 
sufficient  identification  of  the  instrument  sued  on,  and  shows 
that  it  was  filed  with  the  complaint.  Whiiworth  v.  Malcomb, 
82  Ind.  454 ;  Leniz  v.  MaHin,  75  Ind.  228 ;  Oirper  v.  KiU, 
71  Ind.  24,  and  cases  cited.  The  application  was  referred 
to  in  the  complaint  in  like  manner,  and  is  likewise  copied 
into  the  transcript.  It  was  not  necessary  that  a  copy  of  the 
application  should  have  been  filed  with  the  complaint.  Cbn- 
thiental  Life  Im.  Co.  v.  Kessler,  84  Ind.  310 ;  Penn  Mul.  Ins. 
Co.  V.  Wiler,  100  Ind.  92  (50  Am.  R.  769).  A  demurrer  was 
sustained  to  the  first  paragraph  of  the  defendant's  answer. 
This  ruling  is  assigned  for  error. 

This  answer  sets  up  a  defence,  that  the  policy  contained  an 
express  stipulation  that  if  the  assured  should  ever  become 
intemperate,  or  so  far  intemperate  as  to  impair  health  or  in- 
duce delirium  tremens,  the  policy  should  become  null  and 
void.  It  avers  that,  after  the  policy  was  delivered,  the  as- 
sured did  become  intemperate  to  such  a  degree  as  to  induce 
delirium  tremens. 

The  second  clause  of  the  printed  conditions  upon  which 
the  policy  was  accepted,  as  therein  recited,  contains  among 
many  other  prohibitions  in  respect  to  the  conduct  and  occu- 
pation of  the  assured,  a  prohibition  against  intemperance, 
the  substance  of  which  is  stated  in  the  answer  as  summarized 
above.  This  clause  provides  that  the  doing  of  any  or  all 
of  the  things  prohibited  therein  shall  render  the  policy  null 
and  void. 

The  fifth  clause  of  the  printed  conditions  of  the  policy  is 
a3  follows :  "  5th.  If  the  said  insured  becomes  habitually  in- 
temperate, or  so  far  intemperate  as  either  to  impair  health 
or  induce  delirium  tremens,  then,  in  either  such  case,  the  com- 
pany may  cancel  this  policy,  and  thereupon  be  absolved  from 
all  liability  upon  the  same  except  only  the  'surrender  value  ' 
thereof,  computed  according  to  the  practice  of  the  company, 
which  surrender  value  it  will  pay  on  the  surrender  of  this 
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policy  if  applied  for  in  the  lifetime  of  the  insured  and  within 
one  year  from  the  cancellation  of  the  policy." 

In  the  clause  first  alluded  to^  intemperance  to  the  degree 
of  impairment  of  health,  or  of  inducing  delirium  tremens, 
worked  an  absolute  forfeiture.  In  the  other,  the  result  which 
was  to  flow  from  the  same  conduct  was,  that  the  insurance 
company  might  cancel  the  policy,  and  by  that  means  absolve 
itself  from  liability,  except  for  the  "surrender  value." 

The  first  stipulation  is  found  in  a  printed  clause  in  which 
is  contained  numerous  other  conditions,  the  violation  of  any 
one  of  which  was  to  render  the  policy  void.  The  last  is  a 
separate  clause  of  the  contract  and  is  complete  in  itself. 

It  thus  appears  that  two  stipulations  were  incorporated  in 
the  policy,  covering  the  same  subject-matter.  The  one  pro- 
viding that  upon  certain  conditions  the  policy  should  become 
absolutely  void;  the  other,  that  upon  precisely  the  same 
conditions,  the  insurance  company  might  avoid  the  policy 
and  absolve  itself  from  liability  to  a  certain  extent.  Since 
both  of  these  conditions  can  not  stand  together,  the  inquiry 
is,  which  shall  prevail? 

While  forfeitures  are  never  favored,  yet,  if,  upon  a  reason- 
able construction,  it  appears  that  the  parties  contracted  for  a 
forfeiture  upon  certain  conditions,  it  only  remains  for  the 
courts  to  enforce  the  contract  as  the  parties  have  made  it. 
It  is  neither  unlawful  nor  against  public  policy  for  a  con- 
tract of  life  insurance  to  stipulate  that  upon  certain  condi- 
tions or  contingencies  the  policy  should  become  void.  Bloom 
v.  FranMin  Life  Ins.  Co.,  97  Ind.  478  (49  Am.  R.  469); 
Douglas  v.  Knickerbocker  Life  Ins.  Go.y  83  N.  Y.  492. 

A  forfeiture  will  not  be  enforced  unless  it  is  clearly  de- 
manded by  established  rules  governing  the  construction  of 
written  agreements.  When  a  policy  of  insurance  contains 
inconsistent  or  contradictory  provisions,  it  is  the  rule  that  the 
provision  most  favorable  to  the  assured  will  be  adopted. 
Maulor  v.  American  lAfe  Ins,  Q>.,  Ill  U.  S.  335;  Naiional 
Bank  v.  Ins.  Co.,  95  U.  S.  673. 
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Courts  will  construe  a  contract  of  insurance  liberally,  so- 
as  to  give  it  effect  rather  than  to  make  it  void.  Conditions 
which  create  forfeitures  will  be  construed  most  strongly  against 
the  insurer.  Only  a  stern  legal  necessity  will  induce  such  a 
construction  as  will  nullify  the  policy.  Carson  v.  Jersey  City 
Ins.  Co,,  14  Vroom,  300  (39  Am.  R.  584) ;  Franklin  Life 
Ins.  Co.  V.  Wallace,  93  Ind.  7 ;  Bliss  Life  Ins.,  section  385. 

In  Burkhard  v.  Travellers'  Ins.  Co.,  102  Pa.  St.  262  (48 
Am.  R.  205),  it  was  said :  *^  When  a  party  uses  an  expression 
of  his  liability  having  two  meanings,  one  broader  and  the 
other  more  narrow,  and  each  equally  probable,  he  can  not, 
after  an  acceptance  by  the  other  contracting  party,  set  up  the 
narrow  construction." 

The  policy  before  us  having  been  presumably  prepared  by 
the  company,  and  containing  on  its  face  inconsistent  or  am- 
biguous stipulations  as  to  the  consequences  which  should  re- 
sult from  intemperance,  the  meaning  most  favorable  to  the 
assured  must  be  attributed  to  it.  This  rule  is  particularly  ap- 
plicable in  a  case  like  this,  where  a  forfeiture  is  insisted  upon. 
To  hold  otherwise  would  be  to  give  a  construction  to  the  con- 
tract which  would  enable  the  insurance  company  to  exercise 
its  option,  after  having  collected  premiums,  to  insist  upon  a 
forfeiture  or  not  according  to  its  pleasure. 

The  consequence  of  intemperance  was  made  the  subject  of 
a  particular  specific  and  separate  stipulation  in  which  no  other 
subject  is  mentioned,  and,  according  to  well  established  rules 
of  construction,  when  such  is  the  case,  the  separate  specific  stip- 
ulation is  to  be  preferred  over  a  general  stipulation  inconsist- 
ent therewith. 

As  there  was  no  averment  in  the  answer  that  the  insurance 
company  had  absolved  itself  from  liability  by  cancelling  the 
policy,  according  to  the  terms  of  the  fifth  stipulation  con- 
tained therein,  the  demurrer  to  the  first  paragraph  of  the  an- 
swer was  correctly  sustained. 

The  demurrer  was  substantially  in  the  form  of  that  con- 
sidered in  the  cases  of  Eennick  v.  Chandler,  59  Ind.  354,  and 
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Stone  V.  State,  ex  reL,  75  Ind.  235,  and  is  subject  to  the  same 
criticisms  as  were  there  made.  It  sufficiently  appears,  how- 
ever, that  it  was  adressed  to  each  paragraph  of  the  answer 
separately.  Mitchell  v.  Stinsoriy  80  Ind.  324.  It  is,  therefore, 
not  a  joint  demurrer,  as  contended,  to  all  of  the  several  par- 
agraphs of  answer. 

It  is  assigned  for  error  that  the  'court  erred  in  overruling 
the  demurrer  to  the  second  and  third  paragraphs  of  reply. 
Both  of  these  replies  are  directed  to  the  fourth,  fifth,  sixth 
and  seventh  paragraphs  of  answer. 

Each  of  these  paragraphs  of  answer  refers  to  a  stipulation 
which  is  found  in  the  policy,  to  the  effect  that,  whether  sane 
or  insane,  if  the  assured  shall  die  by  his  own  hand,  the  policy 
shall  be  void. 

The  fourth  paragraph  of  answer,  which  fairly  represents  all 
the  others,  charges,  in  substance,  that  after  the  delivery  of  the 
policy,  the  assured  voluntarily  entered  upon  a  coui^se  of  dis- 
sipation, by  an  excessive  use  of  spirituous  and  malt  liquors  as 
a  beverage,  whereby  his  mental  and  physical  powers  were 
enfeebled,  and  he  was  rendered  less  able  to  understand  the 
nature  and  probable  results  of  his  own  acts,  and  that  while 
in  such  enfeebled  coudition,  and  without  fully  knowing  the 
consequences  of  his  acts,  he  procured  and  swallowed  an  ex- 
cessive draught  of  alcoholic  liquor,  from  the  effect  of  which 
he  died  shortly  thereafter. 

The  replies  set  up  substantially,  that  the  assured,  prior  to  his 
death,  from  causes  over  which  he  had  no  control,  became  physi- 
cally and  mentally  weak  and  diseased,  and  that  he  resorted 
to  the  use  of  spirituous  liquors  as  a  means  of  restoring  his 
health ;  that  during  his  physical  an<i  mental  debility  he  ac- 
cidentally, without  any  intention  of  destroying  his  life,  took 
an  overdose  of  whiskey,  from  the  effect  of  which  he  became 
sick  and  died;  that  the  results  which  followed  the  use  of  the 
whiskey  were  not  expected  nor  intended  by  the  assured; 
that,  by  reason  of  his  weak  and  debilitated  condition,  the 
whiskey  had  an  unusual,  accidental  and  unexpected  effect 
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upon  the  assured,  causing  him  to  sicken  and  die,  when  no 
such  result  was  expected  or  intended. 

On  behalf  of  the  appellant,  it  is  contended  that  because  it  is 
not  denied  that  the  assured  voluntarily  entered  upon  a  course 
of  dissipation,  as  charged  in  the  answer,  and  because  it  is  not 
denied  that  his  weak  and  enfeebled  condition  was  the  result 
of  such  dissipation,  the  replies  do  not  avoid  the  answer,  not- 
withstanding the  averments  therein  contained  that  the  effect 
produced  by  the  draught  of  whiskey  was  unexpected,  unin- 
tentional and  accidental.  It  should  be  stated,  that  it  is  aver- 
red in  the  second  paragraph  of  the  reply,  that  the  assured 
did  not  use  intoxicating  liquors  so  as  to  impair  his  strength 
or  destroy  his  health. 

In  the  third  paragraph,  the  averment  is,  that  he  became 
physically  and  mentally  diseased  and  weak  from  causes  over 
which  he  had  no  control. 

Stipulations  of  the  character  here  under  consideration  have 
been  the  subject  of  much  discussion  and  of  frequent  judicial 
construction.  It  seems  to  be  settled  that  such  a  clause  in  a 
policy  of  life  insurance  is  a  protection  to  the  insurer,  in  case 
of  voluntary  and  intentional  self-destruction  by  the  assured, 
whether  sane  or  insane.  Bigelow  v.  Berkshire  Life  Ins.  Co., 
93  U.  S.  284 ;  De  Gogorza  v.  Knickerbocker  Life  Ins.  Co.,  65 
N.  Y.  232 ;  Pierce  v.  Travelers'  Ufe  Ins.  Co.,  34  Wis.  389. 

Such  a  clause  has,  however,  no  application  to  a  case  in 
which  death  resulted  by  accident  or  without  intention  or  ex- 
pectation, even  though  it  was  caused  by  the  hand  of  the  as- 
sured. Death  resulting  from  accident,  or  from  an  act  which 
at  the  time  it  was  entered  upon  or  engaged  in  was  not  ex- 
pected or  intended  to  produce  that  result,  can  not  be  said  to 
be  within  the  meaning  of  the  policy.  Penfold  v.  Universal 
Ufe  Ins.  Co.,  85  N.  Y.  317  (39  Am.  R.  660) ;  Pierce  v. 
Travelers'  Life  Ins.  Co.,  supra;  Burkhard  v.  Travellers?  Ins. 
Co.,  supra. 

The  pleadings  under  consideration  involve  no  question  of 
insanity.     It  is  not  averred  that  the  assured  was  insane. 
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From  causes  over  which  he  had  no  control^  a  state  of  mental 
and  physical  weakness  resulted^  and  while  in  that  state  he 
took  an  overdraught  of  whiskey,  without  any  expectation  or 
intention  of  destroying  his  life.  Death  was,  therefore,  the 
result  of  an  accident,  and  the  policy  is  not  avoided.  The 
demurrer  to  the  replies  was  properly  overruled. 

It  is  next  contended  that  the  court  erred  in  ovemiling  the 
appellant's  motion  for  a  new  trial,  and  under  this  assignment 
it  is  insisted  that  the  verdict  is  not  sustained  by  sufficient  ev- 
idence. 

Without  entering  upon  a  discussion  of  the  evidence,  we 
think  it  does  not  establish  the  fact  that  William  J.  Hazelett 
intentionally  destroyed  his  own  life ;  nor  does  it  so  clearly 
sustain  any  of  the  defences  on  which  the  appellant  relied  as 
that  it  can  be  said  the  finding  of  the  jury  is  not  well  sup- 
ported by  the  evidence. 

The  giving,  and  refusing  to  give,  certain  instructions,  were 
assigned  as  grounds  for  a  new  trial. 

The  objections  which  are  stated  as  pertaining  to  the  in- 
structions are,  in  the  main,  of  such  a  general  character  that 
we  are  led  to  conclude  that  no  specific  error  was  apparent  to 
the  appellant's  learned  counsel.  Some  of  those  upon  which 
error  is  predicated  were  not  assigned  as  grounds  for  a  new 
trial  in  the  motion  filed  for  that  purpose,  and  are  for  that  rea- 
son not  before  us. 

Where  the  legal  proposition  involved  in  an  instruction  is 
not  in  some  way  stated  in  the  brief  of  counsel,  and  nothing 
more  is  done  than  to  indicate  to  the  court  the  page  of  a  volu- 
minous record  on  which  it  may  be  found,  with  some  general 
observations  concerning  it,  the  objections  to  it  will  not  be 
considered.  LaRoae  v.  Logansport  NaVl  Bank,  102  Ind.  332. 

Such  of  the  instructions  as  relate  to  the  clause  in  the  policy 
which  provides,  that  if  the  assured,  whether  sane  or  insane, 
shall  die  by  his  own  hand,  have  been  sufficiently  considered 
in  what  has  been  already  said  on  that  subject  in  respect  of 
the  pleadings.     The  law  of  the  case  in  that  regard  was  cor- 
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rectly  interpreted  to  the  jury  in  conformity  to  what  has  been 
expressed  heretofore  in  this  opinion. 

Some  of  the  instructions  prayed  for  by  the  appellant  pro- 
posed, as  the  law  applicable  to  one  feature  of  the  case,  that  if 
the  act  which  actually  resulted  in  the  death  of  the  assured 
was  voluntarily  performed,  and  the  probable  result  of  the  act 
was  such  that,  owing  to  his  enfeebled  condition,  death  was 
likely  to  ensue,  then  the  policy  was  avoided.  We  can  not 
assent  that  this  is  a  correct  statement  of  the  law  as  applied 
to  the  policy  under  consideration.  As  already  stated,  the 
clause  alluded  to  does  not  exonerate  the  insurance  company 
from  liability,  unless  the  act  which  caused  the  death  of  the  as- 
sured when  performed  was  intended  to  have  that  effect.  If 
it  were  otherwise,  it  might  happen  that  any  one,  in  the  de- 
lirium of  sickness,  who  should  do  an  act  with  the  intent,  so 
far  as  he  had  any  intent,  to  restore  himself  to  health,  and 
which,  under  other  circumstances,  he  might  know  was  highly 
dangerous,  would,  nevertheless,  if  death  should  unexpectedly 
ensue,  fall  under  the  condemnation  of  having  committed  sui- 
cide, or  died  by  his  own  hand.  Thousands  of  persons  have 
doubtless  prematurely  come  to  their  death  by  taking  a  jwtion 
which  aggravated,  when  the  hope  or  purpose  was  that  it  might 
allay,  a  malady  which  distracted  them.  Possibly  a  physician 
could  have  told  them,  or  in  the  absence  of  the  malady  they 
might  have  known  themselves,  that  it  was  highly  dangerous 
to  take  it  when  in  an  enfeebled  condition.  The  instructions 
prayed  for  on  this  subject  were  properly  refused. 

Other  instructions  presented  by  the  appellant  requested  the 
court  to  tell  the  jury  that  certain  answers  to  questions  con- 
tained in  the  application  for  insurance  constituted  warranties, 
and  that  the  burden  of  proving  the  truth  of  such  answers  was 
on  the  plaintiff. 

In  the  case  of  John  Hancock  Mtd.  Life  Ins,  Co.  v.  -Do/y, 
65  Ind.  6,  this  point  was  considered,  and  it  was  there  held,  in 
accord  with  the  general  rule,  that  the  burden  was,  under  like 
circumstances,  upon  the  defendant.    Insurance  Co,  v.  Gridley, 
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100  U.  S.  614;  PiedmorU,  etc,,  L.  Ins.  Co.  v.  Evnngj  92  U.  S. 
377;  Swick  v.  Home  Life  Ins.  Co.,  2  Dillon,  160. 

As  causes  for  a  new  trial,  it  is  assigned  that  the  court  erred 
in  admitting  and  excluding  certain  evidence  admitted  and 
excluded. 

None  of  the  evidence  thus  admitted  or  excluded  is  identi- 
fied in  the  motion  for  a  new  trial  with  sufficient  certainty  to 
present  any  question. 

The  motion  for  a  new  trial  concludes  with  a  statement  that 
all  the  evidence  improperly  admitted  or  excluded  is  more  par- 
ticularly set  out  in  a  bill  of  exceptions  containing  the  evi- 
dence. 

The  motion  for  a  new  trial  was  filed  and  overruled  on  the 
6th  day  of  October,  1883,  and  the  bill  of  exceptions  contain- 
ing the  evidence  was  not  signed  by  the  judge  until  November 
3d,  1883.  There  was,  therefore,  no  bill  of  exceptions  such 
as  that  referred  to  in  the  motion  on  file  at  the  time  the  mo- 
tion for  a  new  trial  was  overruled.  Harvey  v.  Huston^  94 
Ind.  527 ;  Staiey  ex  rel,  v.  Riggs^  92  Ind.  336 ;  Miller  v.  Shri- 
ner,  87  Ind.  141 ;  Bums  v.  Thompson,  91  Ind.  146  ;  Bradway 
v.  Waddelly  95  Ind.  170. 

Having  thus  considered  all  questions  which  the  record  pre- 
sents, and  finding  no  error,  the  judgment  is  affirmed,  with 
costs. 

Filed  Jan.  27, 1886.  m~m\ 
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FoLTz  1?.  Kerlin. 

Township  Trxtstee. — LticraJLive  Office. — The  office  of  township  trustee  is  a 
lucrative  office  within  the  meaning  of  the  State  Constitution. 

Otfice  and  Offioeb. — Portmoster.— Fcckra/  Q^fcer.— Postmasters  are  Fed- 
eral officers  under  the  provisions  of  the  State  Constitution. 

Same.  —  EUgibilHy.  —  Vacation  of  Office.— Federcd  and  SUUe  Offieen.—The 
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general  rule  is  that  where  a  man  accepts  an  office  held  under  the  State, 
he  vacates  another  held  under  the  same  sovereignty ;  but  where  a  Fed- 
eral office  is  held  at  the  time  of  the  acceptance  of  an  office  created  bj 
State  laws,  the  former  is  not  vacated  by  such  acceptance.  The  Federal 
office  may  be  surrendered  and  the  State  office  retained,  but  if  the  in- 
cumbent elects  to  hold  the  former,  he  must  surrender  the  latter. 

From  the  White  Circuit  Court. 

T.  F,  Pahaer  and  M,  M,  8x11,  for  appellant. 

A.  W.  Reynolds^  E.  B.  Sellers  and  D,  D.  Dale,  for  appellee. 

Elliott,  J. — John  G.  Kerlin,  the  appellee,  received  a 
majority  of  the  votes  cast  at  an  election  held  on  the  7th  day 
of  April,  1884,  for  the  office  of  trustee  of  Princeton  town- 
ship. The  term  of  the  office  to  which  he  was  elected  began 
on  the  14th  day  of  April,  1884,  and  on  that  day  he  entered 
into  the  office.  At  the  time  he  was  elected,  he  was  the  post- 
master at  the  town  of  Seafield  in  that  township,  and  was  re- 
ceiving, as  such  officer,  a  compensation  of  more  than  $200 
per  annum ;  he  did  not  vacate  the  office  of  postmaster,  but, 
on  the  contrary,  he  retained  it,  and  was  holding  it  at  the 
time  this  action  was  instituted.  The  facts  of  which  we  have 
given  a  synopsis  are  stated  formally  and  at  length  in  the 
appellant's  petition,  to  which  the  trial  court  sustained  a 
demurrer. 

Our  Constitution  contains  a  provision  prohibiting  a  citizen 
from  holding  two  lucrative  offices,  either  Federal  or  State,  at 
the  same  time.  The  provision  to  which  we  refer  reads  thus : 
"No  person  holding  a  lucrative  office  or  appointment  under 
the  United  States,  or  under  this  State,  shall  be  eligible  to  a 
seat  in  the  General  Assembly;  nor  shall  any  person  hold 
more  than  one  lucrative  office  at  the  same  time,  except  as  by 
this  Constitution  expressly  permitted :  Provided,  That  offi- 
cers in  the  militia  to  which  there  is  attached  no  annual  salary, 
and  the  office  of  deputy  postmaster  where  the  compensa- 
tion does  not  exceed  ninety  dollars  per  annum,  shall  not  be 
deemed  lucrative ;  and  Provided,  oho,  That  counties  contain- 
ing less  than  one  thousand  polls  may  confer  the  office  of  clerk, 
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recorder,  and  auditor,  or  any  two  of  said  oflSces,  upon  the 
same  person."  There  is  in  our  minds  no  doubt  that  the 
Constitution  applies  to  all  lucrative  National  and  State  ofSces 
of  whatsoever  class,  except  deputy  postmasters  whose  compen- 
sation does  not  exceed  ninety  dollars  per  annum,  since  any 
other  ruling  would  render  nugatory  the  plain  words  of  the 
instrument  and  make  the  provision  respecting  deputy  post- 
masters either  meaningless  or  absurd. 

It  is  quite  evident  that  the  framers  of  the  Constitution  in- 
tended that  postmasters  should  be  regarded  as  Federal  offi- 
cers, but,  on  principle,  independent  of  the  language  of  that 
instrument,  there  can  be  no  contrariety  of  opinion  upon  this 
subject.  They  are  officers  within  the  definition  given  by  the 
authorities.  "An  office,"  says  the  Supreme  Court  of  the 
United  States, "  is  a  public  station,  or  employment,  conferred 
by  the  appointment  of  government.  The  term  embraces  the 
ideas  of  tenure,  duration,  emolument,  and  duties."  United 
States  V.  HaHwdl,  6  Wall.  385. 

In  Henly  v.  Mayor y  etCy  5  Bing.  91,  Best,  C.  J.,  said: 
"  In  my  opinion,  every  one  who  is  appointed  to  discharge  a 
public  duty,  and  receives  a  compensation  in  whatever  shape, 
whether  from  the  crown  or  otherwise,  is  constituted  a  public 
officer."  In  various  forms  this  definition  is  given  in  many 
cases.  Case  of  Wood,  2  Cowen,  29,  note;  People  v.  Common 
Council,  77  N.  Y.  503  (33  Am.  R.  659).  But  there  are  cases 
directly  declaring  that  postmasters  are  public  officers.  Rod- 
man V,  Harcourty  4  B.  Mon.  224 ;  Hoglan  v.  Carpenter y  4 
Bush,  89 ;  Patterson  v.  Miller ,  2  Met.  (Ky.)  493 ;  High  Ex- 
tra. L.  Rem.,  section  95. 

In  all  the  decisions  upon  constitutional  provisions  similar 
to  ours  that  we  have  been  able  to  find,  it  is  laid  down  for  law 
that  one  who  holds  a  Federal  office,  great  or  small,  to  which 
compensation  is  attached,  can  not  at  the  same  time  be  law- 
fully the  incumbent  of  a  lucrative  office  under  the  statutes 
of  the  State.     In  re  CorlisSy  11  R.  I.  638  (23  Am.  R.  538); 
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State  V.  -De  Gress^  53  Texas,  387 ;  Davenport  v.  Mayor,  67 
N.  Y.  466 ;  State  v.  Clarke,  3  Nev.  666. 

If  the  oflSce  of  township  trustee  is  a  lucrative  one  within 
the  meaning  of  the  Constitution,  the  appellee  had  no  right 
in  it  while  holding  the  Federal  office  of  postmaster,  and  that 
it  is  a  lucrative  office  is  settled  by  our  decisions.  Dailey  v. 
State,  ex  rel.,  8  Blackf.  329;  Oreighton  v.  Piper,  14  Ind.  182; 
State,  ex  rel,  v.  Kirk,  44  Ind.  401  (16  Am.  R.  239).  Both 
offices  the  appellee  could  not  hold,  and  from  one  or  the  other 
he  must  be  ousted. 

The  State  courts  have  authority  to  expel  him  from  the 
office  of  township  trustee,  but  not  from  the  office  held  by  ap- 
pointment from  the  Federal  government.  Our  courts  can 
not  decide  upon  the  right  of  an  appointee  of  the  National 
government,  but  they  can  decide  upon  the  right  of  one  as- 
serting a  title  to  an  office  under  the  laws  of  the  State.  Within 
the  powers  delegated  to  it  the  Federal  government  is  su- 
preme, and  this  necessarily  carries  the  authority  to  determine 
upon  the  qualification  of  its  officers  and  their  right  to  hold 
office.  Rodman  v.  Hareoy/^t,  supra;  Hoglan  v.  Carpenter, 
supra.  As  our  courts  have  no  authority  to  expel  an  incum- 
bent from  a  Federal  office,  they  are  powerless  to  control  a 
man  who  attempts  to  defy  our  Constitution  by  holding  both 
a  Federal  and  a  State  office,  unless  they  have  authority  to 
expel  him  from  an  office  held  under  the  laws  of  the  State, 
notwithstanding  the  fact  that  he  may  have  entered  into  the 
State  office  last.  We  entertain  no  doubt  that  our  courts  do 
possess  power  to  oust  a  man  from  a  State  office  who  under- 
takes to  hold  it  in  defiance  of  our  Constitution.  This  doc- 
trine is  ably  and  decisively  declared  in  the  case  last  cited.  If 
a  man  persists  in  clinging  to  a  Federal  office,  our  courts  can, 
and  will,  compel  him  to  loosen  his  hold  upon  an  office  cre- 
ated by  the  State.  If  he  perseveres  in  his  effi)rt  to  violate 
one  fundamental  law  by  holding  two  offices,  the  sure  penalty 
will  be  the  loss  of  that  over  which  the  State  has  jurisdiction. 
He  may,  if  he  will,  surrender  the  Federal  office  and  retain 
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that  created  by  the  State,  but  he  can  not  retain  both  in  de- 
fiance of  the  Constitution.  If  he  elects  to  hold  the  Federal 
office  he  must  surrender  the  State  office.  The  courts  will 
coerce  obedience  to  the  Constitution,  and,  will  not  permit 
men  to  hold  office  in  violation  of  its  provisions. 

It  is,  doubtless,  the  general  rule,  that  where  a  man  accepts 
an  office  held  under  the  State,  he  vacates  another  held  under 
the  same  sovereignty.  Dailey  v.  StaJte^  ex  rd.y  supra  ;  Lucas  v. 
Shepherd,  16  Ind.  368;  Creighton  v.  Piper,  supra;  Howard 
V.  Shoemaker,  35  Ind.  Ill ;  Cotton  v.  Phillips,  56  K  H.  220; 
Milward  v.  Thatcher,  2  T.  R.  81 ;  People  v.  Hanifan,  96  111. 
420;  Stubbs  v.  Lee,  64  Maine,  195;  Shell  v.  Cousins,  77  Va. 
328. 

But  the  reason  of  the  rule  fails  when  applied  to  offices  held 
under  diffijrent  sovereignties,  and  where  the  reason  of  the  rule 
fails,  so,  also,  does  the  rule.  There  is  reason  for  the  rule 
where  the  offices  emanate  from  the  same  government,  but 
none  where  the  offices  are  created  by  different  governments. 
The  National  law  neither  creates  nor  governs  a  State  office ; 
neither  inducts  the  officer  into  office  nor  expels  him  from  it; 
neither  fixes  his  qualifications  nor  prescribes  his  disabilities. 
On  the  other  hand,  the  State  law  exerts  no  dominion  over  the 
Federal  officer  as  an  officer,  neither  prescribes  his  qualifica- 
tions nor  declares  his  disabilities,  and  it  is,  therefore,  logically 
inconceivable  that  the  acceptance  of  an  office  existing  under 
a  State  law  vacates  an  office  existing  under  a  National  law. 
Where,  as  here,  a  man  elected  to  a  State  office  persists  in  re- 
taining a  Federal  office,  actually  remains  in  it,  enjoying  its 
emoluments  and  discharging  its  duties,  he  does  not,  in  legal 
contemplation,  and  certainly  not  in  fact,  vacate  it  by  entering 
into  an  office  existing  under  the  laws  of  the  State,  and  for 
this  plain  reason,  the  laws  of  the  State  do  not  operate  upon 
Federal  offices.  Our  laws  do  not  extend  to  offices  created  by 
the  General  government,  and  no  act  that  an  officer  acting  un- 
der our  laws  can  do,  can  vacate  an  office  upon  which  our  laws 
Vol.  105.— 15 
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do  not  operate.  Nothing  done  under  our  laws  can  operate 
where  our  laws  arc  without  effect. 

We  must  hold  that  a  man  can  be  expelled  from  a  State  of- 
fice who  persists  in  holding  one  given  him  by  the  Federal 
government,  or  we  must  concede  that  the  courts  of  Indiana 
can  not  control  a  citizen  who  assumes  to  hold  office  in  direct 
violation  of  the  Constitution.  This  concession  will  not  be 
made. 

Judgment  reversed. 

Filed  Jan.  27, 1886. 

On  Petition  for  a  Rehearing. 

Elliott,  J. — In  the  brief  on  the  petition  for  a  rehearing 
appellee's  counsel  shift  the  ground  upon  which  they  place 
their  cause,  and  we  might,  under  settled  rules,  decline  to  con- 
sider the  new  points  made  upon  the  petition  for  a  rehearing, 
but  as  the  case  must  go  back  for  further  proceedings,  we  have 
thought  it  proper  to  discuss  the  questions  now  presented. 

What  we  decided  in  the  original  opinion  is,  that  the  com- 
•  plaint  makes  a  prima  fade  case  for  the  contestant,  that  is,  it 
shows  the  ineligibility  of  the  appellee  to  enter  into  the  office 
of  township  trustee  at  the  time  his  term  of  office  began. 
Whether  he  can  successfully  defeat  that  case  was  not  the  ques* 
tion  before  us,  and,  of  course,  no  decision  upon  that  question 
was  made.  It  may  be  that  the  appellee  can  show  by  answer 
that  he  removed  the  cause  of  his  ineligibility  by  resigning  the 
office  of  postmaster,  but  that  question  can  not  now  be  decided^ 
for  it  can  not  arise  until  there  is  an  answer  presenting  it. 

The  complaint  demurred  to  by  the  appellee  shows  that  he 
was  not  eligible  to  enter  into  the  office  to  which  he  was  elected, 
and  that  he  claims  the  office,  thus  showing  a  jpnma/aete  cause 
of  action,  for  we  think  it  quite  clear  that  a  voter  may  chal- 
lenge the  right  of  an  ineligible  person  to  hold  office.  The 
statute  expressly  so  provides. 

The  cases  cited  by  counsel  are  not  at  all  in  point,  except, 
perhaps,  that  of  Searcy  v.  Grow,  16  Cal.  117,  which  is  very 
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Strongly  against  the  appellee,  for  it  goes  much  fiirther  than 
we  have  done,  as  it  holds  that  an  incumbent  of  the  office  of 
postmaster  is  ineligible  to  be  voted  for  at  the  election.  We 
are  simply  required  to  decide  that  if  a  person  chosen  to  office 
is  shown  to  be  ineligible  at  the  time  when  he  ought  to  be  in- 
ducted into  office,  such  a  case  is  made  as  at  least  drives  him 
to  answer. 

Petition  overruled. 
Filed  March  6, 1886. 


No.  12,629. 

The  First  National  Bank  of  Mauch  Chunk  v.  The        i84  >io 
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RECErvER. — Appointment  by  Judge  in  Vaeatwn, —  Insolvent  OorporaHon, — Un-  145   549 

der  section  1222,  B.  S.  1881,  a  judge  in  vacation  may  appoint  a  receiver         ^05  2^7 
for  a  corporation  which  is  in  "  imminent  danger  of  insolvencj."  j^    ^ 

Same. — Aruwer  Admitting  Complaint.  ^Adveraary  Proceeding. — Upon  the  fil-  elGO    79 

ing  of  a  complaint  against  such  a  corporation,  alleging  such  cause  for  the 
appointment  of  a  receiver,  an  answer  admitting  the  truth  of  the  com- 
plaint does  not  make  the  suit  less  adversary  in  character  than  it  other- 
wise would  he. 

Save. —  VUv^Uctry  Appearance  of  D^endant, — The  voluntary  appearance  of 
the  defendant  in  such  proceeding  is  equivalent  to  the  service  of  process^ 
and  the  suit  is  commenced  and  pending  at  and  from  the  time  of  such 
appearance.    Sections  315  and  1230,  B.  S.  1881. 

Same. —  Validity  nf  Proceeding  in  Vaeation, —  Collateral  Attack. — ^The  court 
having  jurisdiction  of  the  suhject-matter  of  the  suit  and  of  the  parties^ 
the  proceedings  and  orders  of  the  judge  in  vacation  are  the  proceedings 
and  orders  of  the  court,  and,  even  if  erroneous,  are  not  void,  and  can 
not  be  collaterally  attacked. 

MiTCHELii,  J.,  dissents. 

From  the  Marion  Superior  Court. 

F.  Winter y  J.  8.  Duncany  C.  W.  Smith  and  J".  R.  WUsan,  for 
appellant. 

A,  CI  Harris,  W.  H.  CalkiTis,  T.  A.  Hendricks,  C.  Baker, 
0.  B.  Hard,  A.  W.  Hendricks,  A.  Baker  and  E.  Daniels,  for 
appellees. 


228  SUPREME  COURT  OF  INDIANA, 

The  First  Nat'l  Bank  of  Mauch  Chunk  v.  The  U.  S.  Encaustic  Tile  Co.  et  oZ. 

HowK,  J. — This  was  a  suit  by  the  appellant,  as  sole  plain- 
tiff, against  the  appellees,  the  Encaustic  Tile  Company  and 
John  L.  Mothershead,  as  the  receiver  of  such  company,  as 
defendants.  The  separate  demurrer  of  the  Encaustic  Tile 
Company  to  the  appellant^s  complaint,  for  the  alleged  want 
of  facts  therein  to  constitute  a  cause  of  action,  was  sustained 
by  the  court  at  special  term.  The  appellee  Mothershead  sep- 
arately answered  in  a  single  special  paragraph,  to  which  the  ap- 
pellant's demurrer,  for  the  alleged  want  of  facts,  was  overruled 
by  the  court  in  special  term.  The  appellant  refused  to 
amend  its  complaint  as  against  the  tile  company,  or  to  reply 
to  the  answer  of  Mothershead ;  and  thereupon  the  court  at 
special  term  adjudged  that  appellant  take  nothing  by  its  suit 
herein,  and  that  the  appellees  recover  of  it  their  costs.  On 
appeal,  the  court  in  general  term  affirmed  the  rulings  and 
judgment  of  the  court  at  special  term,  and  from  the  judg- 
ment of  the  general  term  appellant  brought  its  case  by  a|>- 
peal  to  this  court. 

By  a  proper  assignment  of  error,  the  appellant  has  pre- 
sented here  the  same  errors  of  which  it  complained  in  the 
court  below  in  general  term,  namely : 

1.  The  sustaining  of  the  demurrer  of  the  Encaustic  Tile 
Company  to  its  complaint. 

2.  The  overruling  of  its  demurrer  to  the  answer  of  Moth- 
ershead. 

We  will  first  consider  the  second  of  these  alleged  errors. 
It  may  be  premised  that  the  appellant  was  an  execution  cred- 
itor of  the  United  States  Encaustic  Tile  Company,  an  insol- 
vent corporation,  and  that  the  objeci  of  its  suit  was  to  have 
the  court  declare  void  and  vacate  the  orders  of  the  Honora- 
ble Lewis  C.  Walker,  one  of  the  judges  of  such  court,  in  va- 
cation, in  the  appointment  of  a  receiver  for  such  corporation, 
and  to  subject  the  real  and  personal  property  of  the  corpora- 
tion, in  the  hands  of  such  receiver,  to  levy  and  sale  under 
appellant's  execution. 
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In  his  answer,  the  appellee  Mothershead  said  that  it  was 
true,  as  charged  in  the  complaint,  that  the  United  States  En- 
caustic Tile  Company  was,  and  long  prior  to  July  24th,  1884, 
had  been,  a  manufacturing  corporation,  organized  and  exist- 
ing under  the  laws  of  the  State  of  Indiana,  engaged  in  the 
manufacture  of  tiles,  with  its  office,  factory  and  place  of 
business  in  the  city  of  Indianapolis,  and  that  on  said  day 
such  corporation  was  largely  indebted  to  the  persons  named 
in  the  complaint  and  others,  and  was  insolvent,  and  held  real 
estate,  whereon  its  factory  was  located  and  carried  on,  of 
great  value,  and  had  notes  and  accounts  owing  to  it,  and  con- 
tracts in  progress  of  fulfilment  and  performance  in  making 
and  laying  tiles,  and  was  doing  a  large  business;  that  it  was 
also  true  that,  on  said  day,  Douglass,  Dunlap  and  Pattison, 
the  first  two  being  stockholders  and  the  last  a  general  cred- 
itor of  such  corporation,  filed  in  the  clerk's  office  of  the 
court  below  their  joint  complaint  against  such  tile  company, 
which  complaint  was  then  and  there  received  by  the  clerk, 
numbered  and  docketed  upon  the  records  of  such  court  in 
his  office,  and  endorsed  "  filed  July  24th,  1884,"  and  placed 
upon  the  files  of  such  court,  and  (omitting  the  venue  and 
title  of  the  cause)  was  as  follows : 

"  The  plaintiffs,  James  G.  Douglass,  John  Dunlap  and  Isaac 
N.  Pattison,  complain  of  the  defendant,  the  United  States 
Encaustic  Tile  Company,  and  say  that  the  plaintiff  Douglass 
is  the  owner  of  four  hundred  and  seventy-four  shares  of  the 
capital  stock  of  the  defendant;  that  plaintiff  Dunlap  is  the 
owner  of  twenty-five  shares  of  the  stock  of  such  defendant ; 
that  the  plaintiff  Pattison  is  the  owner  and  holder  of  three 
promissory  notes,  of  $5,000  each,  made  and  issued  by  the 
defendant;  that  the  defendant  is  a  corporation,  created  un- 
der the  laws  of  the  State  of  Indiana,  and  having  its  place 
of  business  at  the  city  of  Indianapolis,  in  such  State,  where 
it  is  engaged  in  the  manufacture  of  tile ;  that  the  defendant 
is  indebted  in  a  large  sum  of  money,  to  wit,  $200,000,  to 
divers  persons;  that  more  than  $100,000  of  such  indebted- 
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ness  is  in  the  form  of  commercial  paper,  some  of  which  has 
matured  and  is  unpaid ;  that  the  defendant  is  unable  to  pay 
its  matured  paper  and  will  be  unable  to  meet,  in  the  due 
course  of  business  as  it  matures,  its  other  outstanding  notes, 
and  is  in  imminent  danger  of  insolvency ;  that  such  corpora- 
tion is  now  employing  a  large  number  of  hands  in  the  man- 
ufacture of  tile ;  that  it  has  many  valuable  contracts  out- 
standing, and  has  on  hand  a  large  stock  of  manu&ctured 
tiles ;  that  it  would  be  very  disastrous  to  the  business  of  such 
corporation  and  to  its  creditors  and  stockholders,  if  the  op- 
erations of  its  factory  should  be  stopped ;  that,  if  a  receiver 
is  not  appointed  to  take  charge  of  its  assets,  the  same  will 
be  wasted  and  dissipated  by  sales  upon  execution  and  large 
amounts  of  unnecessary  costs,  and  the  interests  of  the  cred- 
itors sacrificed.  Wherefore  the  plaintiffs  pray  that  a  re- 
ceiver may  be  appointed  to  take  charge  of  the  books,  prop- 
erty and  assets  of  every  kind  of  the  defendant,  and  apply 
the  same  under  the  direction  of  the  court  to  the  liquidation 
of  the  debts  of  the  company,  and  that  he  may  be  authorized, 
vntil  the  further  order  of  the  court,  to  continue  the  business 
of  the  company.        (Signed)  R.  O.  Hawkins, 

"Attorney  for  Plaintifls." 
Appellee  Mothershead  further  said  that  it  was  true,  that 
at  the  time  of  the  filing  of  such  complaint  the  court  was  not 
in  session,  but  in  vacation,  and  there  was  no  called  or  special 
session  or  term  of  the  court  being  held,  but  the  Honorable 
Lewis  C.  Walker,  on  said  day,  long  before  and  ever  since 
one  of  the  judges  of  the  court,  was  then  sitting  in  his  cham- 
bers, in  the  court-house  of  Marion  county ;  that  it  was  true 
also,  that  the  clerk  did  not,  upon  the  filing  of  such  com- 
plaint, issue  any  summons  or  other  judicial  process,  over  his 
hand  and  seal,  to  the  sheriff  of  Marion  county ;  but  after  the 
complaint  was  filed  and  docketed,  and  without  any  process 
being  issued,  the  defendant  corporation,  by  its  attorneys  duly 
employed  and  authorized,  filed  with  the  clerk  of  the  court 
below,  in  his  oflGce,  its  answer  to  the  complaint  of  Douglass, 
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Dunlap  and  Pattison  (omitting  venue  and  title  of  the  cause), 
in  substance,  as  follows : 

"  The  defendant,  the  United  States  Encaustic  Tile  Com- 
pany, for  answer  to  the  complaint  in  the  above  cause,  admits 
the  allegations  thereof  and  confesses  that  a  receiver  ought  to 
be  appointed.  (Signed)  Habbisok,  Miller  and  Elah, 

"Attorneys  for  Defendant." 

And  appellee  Mothershead  further  said,  that  the  foregoing 
answer  of  such  corporation  was  so  filed  by  its  attorneys,  for 
it  and  by  direction  of  its  officers,  for  the  purpose  of  waiving 
the  issuance  of  process  and  then  and  there  appearing  to  the 
action,  and  of  securing  and  placing  the  property  of  the  cor- 
poration in  the  custody  of  the  law,  for  the  equal  protection 
and  benefit  of  all  the  creditors  of  such  insolvent  corporation, 
and  because  it  could  not  gainsay  or  deny  the  facts  in  such 
complaint,  nor  resist  the  relief  asked,  because  the  fiicts  therein 
stated  were  true,  and  the  proceedings  were  had  in  good  &ith ; 
that  it  was  further  true  that,  in  pursuance  of  the  purpose 
aforesaid,  the  plaintifis  Douglass,  Dunlap  and  Pattison,  by 
R.  O.  Hawkins  their  attorney,  and  Douglass  in  person,  and 
the  aforesaid  attorneys  of  the  defendant  corporation,  and  one 
Lyon^  the  secretary  and  treasurer,  and  at  the  time  principal 
acting  officer  of  such  corporation,  did,  on  the  day  aforesaid, 
go  before  Judge  Lewis  C.  Walker,  of  the  court  below,  and 
presented  and  submitted  to  such  judge,  then  sitting  in  his 
chambers  aforesaid,  the  foregoing  complaint  and  the  matters 
and  facts  set  forth  therein,  and  the  foregoing  answer  and  the 
admissions  and  confessions  contained  therein;  that  Judge 
Lewis  C.  Walker,  upon  the  investigation  and  hearing  then 
and  there  made  and  had  by  and  before  him,  in  the  presence 
of  the  parties  plaintifis  and  defendants,  so  appearing  before 
him  as  aforesaid  in  his  chambers,  being  satisfied  that  such 
proceeding  was  instituted  and  was  being  prosecuted  in  good 
iaith,  and  that  the  defendant  corporation  was  insolvent,  was 
largely  indebted,  had  a  large  amount  of  manufactured  stock 
and  stock  in  process  of  manufacture  on  hand,  with  a  valua- 
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ble  business,  factory  and  establishment,  all  in  Marion  county, 
and  that  the  law  required  that  he  should  take  custody  and  con- 
trol of  all  the  property  of  such  corporation,  and  hold  and  ad- 
minister the  same  for  the  benefit  of  its  creditors  and  distribute 
the  same  equally  amongst  all,  in  such  action,  as  their  rights 
might  thereafter  be  settled  on  final  decree,  did  then  and  there, 
as  fully  as  he  lawfully  might,  take  jurisdiction  of  the  parties 
and  of  the  property  of  such  insolvent  corporation,  and  hav- 
ing acquired  such  jurisdiction,  did  then  and  there  make  an 
order  nominating  and  appointing  the  appellee  Mothcrshead 
receiver  of  such  insolvent  corporation  and  of  its  property 
and  prescribing  his  powers  and  duties  as  such  receiver,  and 
did  then  and  there  cause  his  order  and  decree  to  be  entered 
of  record,  in  the  proper  order-book  of  such  court,  which 
entry  of  record  such  judge  then  and  there  signed.  A  duly 
certified  copy  of  such  order  and  decree  of  Judge  Walker, 
and  of  the  bond  and  oath  of  such  receiver,  is  set  out  at  length 
in  the  body  of  this  answer  in  this  cause. 

The  appellee  Mothershead  further  said  that,  upon  the  mak- 
ing of  the  order  and  decree  appointing  him  as  such  receiver,  he 
accepted  such  appointment,  and  qualified  and  gave  bond  as  re- 
quired ;  that  thereupon  he,  as  such  receiver,  in  obedience  to 
such  order,  did  then  and  there  take  into  his  possession,  and 
under  his  control,  as  fully  as  he  lawfully  might,  all  and  sin- 
gular, the  property  of  any  and  every  kind,  owned  and  held  by 
such  corporation,  both  real  and  personal,  and  so  kept  and  held 
possession  thereof  at  all  times  since  until  the  filing  of  this  an- 
swer, except  only  that,  under  subsequent  orders  and  directions 
of  such  court  and  judge,  he  had  from  time  to  time  sold  large 
quantities  of  manufactured  tiling  and  collected  large  sums  of 
money  therefor,  and  also  on  notes  and  accounts  owing  such 
corporation  at  the  time  of  his  appointment,  and  had  expended 
large  sums  of  money  on  and  in  conducting  such  business, 
which  had  been  kept  running  actively  at  all  times  since  his 
appointment,  and  had  bought  materials  and  the  like,  and 
manufactured  new  tiling,  some  of  which  he  had  since  sold 
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and  some  of  which  yet  remained  on  hand  for  sale ;  that  it  was 
true  that  the  body  of  the  complaint  and  the  body  of  the  an- 
swer, in  the  above  described  cause,  were  in  the  handwriting 
of  the  same  person,  but  such  person  was  a  stenographer  to 
whom  the  pleadings  were  dictated,  who  afterwards  wrote  them 
out,  and  the  complaint  was  then  signed  by  the  plaintiff's  at- 
torney and  the  answer  was  signed  by  the  defendant's  attorneys, 
in  their  own  proper  hands,  respectively. 

And  appellee  Mothershead  further  said  that  afterwards, 
on  September  10th,  1884,  he,  as  such  receiver,  filed  in  such 
court  and  cause  his  petition,  praying  for  an  order  of  the  court 
to  pay  certain  secured  debts  of  such  tile  company,  existing 
before  and  at  the  time  of  his  appointment,  which  petition  was 
by  the  court,  then  in  session,  received  from  him  as  such  re- 
ceiver ;  and  such  proceedings  were  had  that  afterwards,  on 
September  13th,  1884,  such  court,  being  in  session,  heard  and 
allowed  such  petition,  and  made  and  entered  of  record  an 
order  thereon  in  said  cause.  A  certified  copy  of  such  order 
is  set  out  in,  and  forms  a  part  of,  appellee's  answer  in  this 
cause. 

Appellee  Mothershead  further  said  that  it  was  true  that 
the  several  persons  named  in  appellant's  complaint,  except 
said  McCarty,  did  recover  the  several  judgments,  at  the  times, 
for  the  amounts  and  in  the  courts,  in  such  complaint  stated, 
and  did  cause  executions  to  be  issued,  which  came  to  the  hands 
of  the  sheriff  of  such  county  at  the  dates  therein  set  forth ; 
and  he  admitted  that  the  proceedings  set  out  in  the  complaint 
herein,  as  had  in  such  action  and  proceeding  on  May  19th, 
1885,  were  correctly  set  forth  therein ;  but  he  averred  that 
the  proceedings  theretofore  had  were  not  null  and  void ;  that 
the  proceedings,  had  on  May  19th,  1885,  did  not  set  aside, 
vacate,  annul  or  destroy,  in  any  manner,  the  prior  proceed- 
ings, or,  in  any  way,  make  such  judgments  or  executions,  or 
any  of  them,  liens  upon  any  of  the  property  then  and  since 
held  by  him  as  such  receiver;  and  that,  upon  being  informed 
of  the  making  and  entry  of  such  order  of  May  19th,  1885, 
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he  fully  complied  therewith  ;  that  it  was  true  he  claimed  the 
right  to  hold  and  sell  such  property,  as  alleged  in  the  com- 
plaint, because  he  was  required  to  obey  the  orders  and  direc- 
tions of  the  coui*t,  whose  officer  he  was;  and  that  such  court 

did,  on  the  —  day  of ,  1885,  make  in  such  cause  an 

order,  entered  of  record  in  the  proper  order-book  of  such 
court  and  signed,  directing  him  as  such  receiver,  upon  the 
terms  therein  stated,  to  sell  the  real  estate  i^nd  factory  of  such 
corporation,  together  with  all  the  stock  on  hand  and  the  like, 
as  a  going  concern,  which  order  yet  remained,  unrescinded 
and  in  full  force;  that  it  was  true  that,  upon  the  sheriff  de- 
manding of  him  the  right  to  levy  such  executions  upon  such 
personal  property,  for  the  purposes  and  at  the  time  stated  in 
the  complaint,  he  did  then  and  there  refuse  to  permit  the 
same  to  be  done,  and  had  at  all  times  since  and  still  refused, 
because,  as  he  was  advised,  such  judgments  and  executions 
never  became  liens  upon  any  of  the  property,  real  or  per- 
sonal coming  to  his  hands  and  then  and  there  held  by  him, 
as  such  receiver,  because  such  property  at  the  time  of  the  ren- 
dition of  such  judgments,  and  of  the  issuance  of  such  exe- 
cutions, was  in  the  custody  of  the  law,  and  no  longer  subject 
to  execution  and  sale,  as  he  was  advised ;  that  the  facts  al- 
leged in  appellant's  complaint  were  true,  except  as  otherwise 
stated  in  this  answer,  and,  where  otherwise  stated  herein,  then 
the  truth  was  as  they  were  set  forth  in  this  answer,  and  not 
otherwise ;  and  that  the  judicial  proceedings,  mentioned  in 
such  complaint,  were  the  same  proceedings  in  the  same  cause, 
mentioned  and  described  in  this  answer,  and  none  other  or 
otherwise.     Wherefore,  etc. 

In  its  complaint  herein  the  appellant,  the  First  National 
Bank,  etc.,  set  up  the  institution  of  the  suit  of  James  G. 
Douglass  et  al.  v.  United  States  Encaustic  Tile  Co,^  in  the 
Marion  Superior  Court,  in  vacation,  and  the  appearance  of 
the  parties  to  such  suit,  plaintiffs  and  defendant,  by  their  re- 
spective attorneys,  before  Judge  Lewis  C.  Walker,  one  of  the 
judges  of  such  court,  sitting  in  chambers  in  the  vacation  of 
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his  court,  on  the  24th  day  of  July,  1884,  and  the  application 
then  and  there  made,  upon  the  plaintiff's  complaint  and  the 
defendant's  answer  filed  in  such  suit,  for  the  appointment  of 
a  receiver  therein,  and  the  acts,  orders  and  proceedings,  then 
and  there  had,  made  and  done  by  and  before  Judge  Walker, 
in  the  vacation  of  his  court,  in  such  suit,  and  the  appoint- 
ment then  and  there  of  appellee  Mothershead  as  such  re- 
ceiver, his  acceptance  of  such  trust,  his  qualification  as  such 
receiver,  and  his  taking  possession  of  the  property  and  assets 
of  such  insolvent  defendant  corporation.  All  these  &cts  were 
stated  by  appellant  in  its  complaint,  substantially  as  the  same 
are  stated  by  appellee  Mothershead  in  his  answer;  and  it 
was  upon  these  facts  appellant  based  its  cause  of  action,  and 
demanded  the  relief  it  sought  herein.  The  theory  of  appel- 
lant's complaint  herein,  as  we  understand  it,  was  that  the  pro- 
ceedings had,  and  orders  made,  by  and  before  Judge  Walker, 
in  the  vacation  of  his  court,  on  the  24th  day  of  July,  1884, 
in  the  suit  of  Douglass  d  al.  v.  U.  S.  Encaustic  Tile  Co.,  were 
void  for  two  reasons,  namely:  1.  Because  the  suit  in  question 
was  not  an  adversary  suit,  as  between  the  parties  thereto ;  and, 
2.  Because  the  voluntary  appearance  of  the  defendant  corpo- 
ration, by  its  attorneys,  could  not  and  did  not  give  Judge 
Walker,  sitting  in  chambers  in  the  vacation  of  his  court,  ju- 
risdiction of  the  suit  as  a  pending  suit,  or  of  the  person  of 
such  corporation. 

Section  1222,  R.  S.  1881,  in  force  since  September  19th, 
1881,  specifies  a  number  of  cases  wherein  a  receiver  may  be 
appointed  by  the  court,  or  the  judge  thereof  in  vacation.  In 
some  of  these  cases  it  is  manifest  that  the  appointment^ of  a 
receiver  is,  and  was  intended  to  be,  merely  an  ancillary  pro- 
ceeding in  a  pending  suit,  for  the  purpose  of  placing  prop- 
erty, which  is  the  subject  of  the  litigation,  in  custodia  legis 
until  the  suit  is  determined,  and  the  rights  of  the  parties  are 
ascertained.  In  some  of  the  cases  specified,  however,  pro- 
vision is  made  for  the  appointment  of  a  receiver  by  the  court 
or  the  judge  thereof  in  vacation,  where  such  an  appointment 
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is  the  only  purpose  of  the  suit,  and  the  only  relief  demanded 
therein.  Thus,  the  section  cited  provides,  that  a  receiver  may 
be  appointed  by  the  court,  or  the  judge  thereof  in  vacation, 
"  When  a  corporation  has  been  dissolved,  or  is  insolvent,  or  is 
in  imminent  danger  of  insolvency,  or  has  forfeited  its  corpo- 
rate rights."  It  was  under  this  clause  of  the  section  of  the 
code  that  Douglass  and  others  commenced  tlieir  suit  against 
the  Encaustic  Tile  Company ;  and  they  alleged  in  their  com- 
plaint facts  which  showed  that  the  defendant  corporation  was 
in  imminent  danger  of  insolvency,  and  the  further  fact  that 
it  was  in  such  danger.  These  were  issuable  facts,  which  the 
corporation  had  the  right  either  to  admit  or  to  deny,  and  the 
fact  that  it  filed  an  answer  admitting  the  truth  of  the  com- 
plaint does  not  make  the  suit  of  the  plaintiffs  therein  any  the 
less  of  an  adversary  character  than  it  otherwise  was. 

The  effect  of  the  voluntary  appearance  of  the  defendant  in 
such  a  suit  as  this,  brought  for  the  purpose  of  obtaining  the 
appointment  of  a  receiver,  before  the  judge  of  the  court 
wherein  the  suit  was  brought,  sitting  in  chambers  in  vacation, 
was  considered  by  this  court  in  Pressley  v.  Lamb,  ante,  p. 
171.  It  was  there  held  that  such  voluntary  appearance  is 
equivalent  to  the  service  of  process  in  the  suit,  and  that  such 
suit  is  commenced  and  pending  at  and  from  the  time  of  such 
voluntary  appearance.  Sections  315  and  1230,  R.  S.  1881. 
It  was  further  held  in  the  case  cited,  that  the  court  having 
•jurisdiction  of  the  subject-matter  of  the  suit,  and  of  the  par- 
ties thereto,  plaintiffs  and  defendants,  the  proceedings  had  and 
orders  made  by  and  before  the  judge  of  the  court,  in  vaca- 
tion, were  the  proceedings  and  orders  of  the  court  whereof  he 
was  judge ;  and  that  such  orders  and  proceedings,  even  though 
erroneous,  were  not  void,  and  could  not  be  collaterally  at- 
tacked. Cook  V.  Citizens  NaVl  Bank,  73  Ind.  256 ;  How- 
ard  V.  Whibnan,  29  Ind.  557. 

The  case  of  Pressley  v.  Lamb,  supra,  we  think,  settles  the 
question  that  the  facts  stated  in  appellant^s  complaint  in  the 
case  under  consideration  are  not  sufficient  to  constitute  a  cause 
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of  action  against  appellee  Mothershead.  This  being  so,  it  is 
manifestly  immaterial  whether  Mothershead's  answer  was  good 
or  bad.  Fell  v.  Mullery  78  Ind.  507.  We  are  of  opinion, 
however,  that  such  answer  stated  a  full  and  complete  defence 
to  appellant^s  cause  of  action. 

We  find  no  error  in  the  record.   The  judgment  is  affirmed, 
with  costs. 

Mitchell,  J.,  dissents. 

Elliott,  J.,  took  no  part  in  the  decision  of  this  cause. 

FUed  Jan.  30, 1886. 
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New  Trial  as  op  Right. — Motion  after  Term, — Pi-actice, — A  motion  for  a 
new  trial  as  of  right,  under  sections  1064  and  1065,  R.  S.  1881,  although 
made  at  a  term  subsequent  to  the  rendition  of  the  judgment,  need  not  show 
specifically  the  rendition  of  such  judgment,  the  time  of  the  same,  nor  that 
the  undertaking  had  been  filed,  the  record  otherwise  showing  such  filing. 

8ak£. — Motion  Must  be  Weil  Taken  as  a  Whole. — There  is  no  available  error 
in  overruling  motions  and  objections  where  they  are  not  well  taken  as 
a  whole. 

Husband  and  Wipe. — Trwts. — Quieting  IMe. — JudgmenL — Where  a  hu^ 
band  receives  and  uses  money  belonging  to  his  wife,  with  the  under- 
standing that  it  is  to  be  returned  to  her,  with  interest,  and  subsequently 
real  estate  is  purchased  and  paid  for  by  the  husband  under  an  agree- 
ment that  it  is  to  belong  to  the  wife  as  an  equivalent  for  her  money  and 
interest,  but,  by  mistake  and  without  her  knowledge,  the  deed  is  made  to 
the  husband,  she  is  entitled  to  have  her  title  quieted  as  against  a  judg- 
ment creditor  of  the  husl  :ind. 

Judgment. — Lien  of, — Prior  Equities. — Judgments  are  merely  general  liens 
upon  whatever  interest  the  judgment  debtor  may  have  in  lands,  and  are 
not  available  against  the  enforcement  of  prior  equities  therein. 

8ame. — Real  and  Apparent  Interest  in  Land. — A  judgment  creditor  will  not"^ 
be  heard  to  say  that  parties,  having  the  one  a  real  and  the  other  an  ap- 
parent interest  in  land,  shall  not  do  equity  as  between  themoelves,  merely 
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because  one  might  not  have  been  able  to  coerce  the  doing  of  the  right 
thing  by  the  other. 

From  the  Greene  Circuit  Court. 

W.  A.  Cullop,  G.  W.  Shaw,  C.  B.  Kessinger,  A.  G.  Cavins, 
E.  H.  C.  Cavins  and  W.  C.  Cavins,  for  appellant. 

E,  E,  Rose,  E,  Short,  J.  D.  Alexander  and  H.  W,  Letsinger, 
for  appellees. 

ZoLLARS;  J. — Appellee  Morrison  brought  this  action  against 
appellees  Wines  and  Wines,  and  appellant,  to  quiet  the  title 
to  certain  lots  in  Bloomfield. 

He  alleged  in  his  complaint  that,  in  addition  to  other  sources 
of  title,  he  derived  title  through  a  sale  by  the  auditor  for  de- 
linquent taxes.  Appellant  filed  a  cross  complaint  against 
Morrison  and  Wines  and  Wines,  in  which  he  set  up  that,  on 
the  22d  day  of  October,  1873,  he  recovered  a  judgment 
against  appellee  William  Wines;  that  at  the  time  the  judg- 
ment was  rendered,  and  until  the  sale  for  taxes,  and  the  pur- 
chase by  Morrison  in  1881,  said  Wines  was  the  owner  of  the 
lots  in  controversy,  and  that  hence  the  judgment  was  a  lien 
thereon.  He  asked  that  his  judgment  might  be  declared  to 
be  a  lien  upon  the  lots,  prior  to  any  legal  or  equitable  claim 
by  William  Wines  or  his  wife,  Nancy  J.  Wines, 

William  Wines  filed  an  answer  to  this  cross  complaint,  but 
it  is  not  in  the  record.  Nancy  J.  Wines  filed  a  separate  an- 
*8wer  to  appellant's  cross  complaint,  and  also  a  cross  complaint 
against  appellant  Morrison  and  her  husband,  William  Wines. 
In  her  cross  complaint,  as  well  as  in  one  paragraph  of  her 
answer,  she  set  up  that  she  was  the  real  and  equitable  owner 
of  the  lots ;  that  her  husband  purchased  them  for  her,  and 
paid  for  them  with  her  money,  which  came  to  her  from  her 
Other's  estate;  and  that  without  her  knowledge  and  consent, 
and  by  mistake,  the  deed  for  the  lots  was  taken  in  the  name 
of  her  husband.  She  asked  that  her  title  to  the  lots  might 
be  quieted  as  against  the  claims  of  the  other  parties  to  the 
action.     The  case,  having  been  put  at  issue  by  answers  and 
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replies,  was  submitted  to  the  court  for  trial.  The  court  found 
against  Nancy  J.  upon  her  cross  complaint ;  that  Morrison 
had  no  title  to  the  lots,  but  was  entitled  to  a  first  lien  for  the 
amount  paid  by  him  at  the  tax  sale ;  that  the  judgment  in 
fevor  of  appellant  was  a  lien  upon  the  lots  junior  to  that  in 
favor  of  Morrison,  but  superior  to  any  claim  by  William 
Wines  or  Nancy  J.  Wines,  except  such  interest  as  she  might 
have  as  the  widow  of  her  husband,  should  she  survive  him. 
Judgment  was  rendered  accordingly. 

At  the  next  term  of  the  court  Nancy  J.  and  her  husband 
filed  a  motion  for  a  new  trial  as  of  right  under  the  statute. 
R.  S.  1881,  sections  1064, 1065.  This  motion  was  sustained^^ 
and  a  new  trial  granted. 

At  the  succeeding  term  appellant  filed  a  motion  to  set  aside 
the  order  granting  a  new  trial.  This  motion  was  overruled, 
and  he  excepted. 

The  contention  by  appellant  is,  that  the  new  trial  wa§  im- 
properly granted,  for  two  reasons.  The  first  is  that  the  writ- 
ten application,  or  motion  therefor,  having  been  made  at  a 
term  of  the  court  subsequent  to  the  rendition  of  the  judg- 
ment, should  have  more  definitely  shown  the  rendition  of  the 
judgment,  the  time  when  rendered,  and  that  the  proper  un- 
dertaking had  been  filed,  although  the  record  otherwise  shows 
the  filing  thereof.  In  support  of  this  contention  the  case  of 
Orewa  v.  Ross,  44  Ind.  481,  is  cited. 

The  case  of  Physio-Medical  College  v.  Wilkinson,  89  Ind. 
23,  is  a  complete  answer  to  this  contention.  In  that  case  the 
case  of  Orew8  v.  BosSy  supra,  was  disapproved. 

The  second  reason  relied  upon  is  that  the  motion  for  a  new 
trial  was  a  joint  motion  by  William  Wines  and  Nancy  J. 
Wines ;  that  William  Wines  was  not  entitled  to  a  new  trial 
as  of  right,  and  that,  therefore,  the  joint  motion  by  him  and 
his  wife  was  improperly  sustained. 

The  argument  that  appellant  applies  to  the  ruling  of  the 
court  applies  with  more  force  to  his  motion  to  set  aside  the 
order  granting  a  new  trial.     It  is  clear  that  Nancy  J.  Wines 
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was  entitled  to  a  new  trial  as  a  matter  of  right.  This  is  con- 
ceded. Appellant's  motion  to  set  aside  the  order  granting  a 
new  trial  was  not  limited  to  so  much  of  the  order  as  granted 
a  new  trial  to  William  Wines.  It  was  directed  to  the  whole 
order^  which  embraced  also  the  granting  of  a  new  trial  to 
Nancy  J.  Wines.  As  to  her,  the  motion  to  set  aside  the  order 
was  not  well  taken,  and  was  properly  overruled.  It  was  not 
an  available  error,  therefore,  to  overrule  appellant's  motion 
for  the  setting  aside  of  the  whole  of  the  order  granting  a  new 
trial. 

There  is  no  available  error  in  overruling  motions  and  ob- 
jections, where  they  are  not  well  taken  as  a  whole.  Feeney 
V.  MazeliUy  87  Ind.  226;  Robertson  v.  Garahwilery  81  Ind. 
463;  EllioU  v.  Euaaell,  92  Ind.  526;  Cai^ver  v.  Carver ^  91 
Ind.  497 ;  Wolfe  v.  Pughy  101  Ind.  293 ;  Louismlle,  etc.,  R. 
W.  Co.  V.  Falvey,  104  Ind.  409. 

There  was  no  error  that  appellant  can  make  available,  in 
the  overruling  of  his  motion  to  set  aside  the  order  granting 
a  new  trial.  It  would  have  been  of  but  little  consequence 
to  appellant  to  have  the  order  granting  a  new  trial  set  aside 
as  to  William  Wines,  and  not  as  to  Nancy  J.  Wines,  because, 
if  she  was  the  owner  of  the  lots,  his  judgment  was  not  and 
could  not  be  made  a  lien  upon  them. 

Upon  the  second  trial,  the  court  rendered  a  personal  judg- 
ment against  William  Wines,  in  favor  of  appellant,  for  the 
amount  of  his  claim,  found  and  adjudged  that  Nancy  J. 
Wines  was  and  had  been  the  real  owner  of  the  lots,  and 
quieted  her  title  thereto,  subject  to  the  claim  and  lien  in  favor 
of  Morrison  for  the  amount  of  taxes  paid  by  him. 

Appellant's  motion  for  a  new  trial,  and  his  assignment  of 
errors  in  this  court,  alleging  error  in  the  overruling  of  that 
motion,  call  in  question  the  sufficiency  of  the  evidence  to 
sustain  the  finding  and  judgment  of  the  trial  court. 

The  evidence  tends  to  establish  the  following  facts:  Wil- 
liam and  Nancy  J.  Wines  were  married  in  1856.  Shortly 
after  that,  Nancy  J.  received  from  her  former  guardian,  and 
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from  her  grandfather's  estate^  1875^  mostly  gold  coin.    This 
money  passed  into  the  hands  of  the  husband^  who  purchased 
a  farm  and  used  the  money  in  paying  for  it^  telling  his  wife 
that  he  would  settle  with  her.     He  sold  this  farm  and  bought 
another  with  the  proceeds.    At  this  time,  the  wife,  Nancy  J., 
insisted  that  something  should  be  settled  upon  her,  and  in 
her  name,  as  an  equivalent  of  her  money  used  by  the  hus- 
band.    She  often  made  the  same  demand.     During  this  time 
and  subsequently,  there  was  an  understanding  that  the  hus- 
band should  not  only  account  to  the  wife  for  her  money,  but 
also  for  interest  thereon.     In  1869,  her  money,  with  accu- 
mulated interest,  amounted  to  about  $2,000.     In  that  year, 
the  property  in  controversy  was  purchased  at  an  agreed  price 
of  $1,500.     The  negotiations  for  the  purchase  of  the  prop- 
erty were  carried  on  by  the  husband  and  wife.     The  under- 
standing between  them  and  the  vendor  was,  thai  it  was  pur- 
chased for  the  wife,  and  that  the  deed  should  be  made  to  her. 
The  agreement  between  the  husband  and  wife  was,  that  the 
property  should  be  hers,  as  an  equivalent  of  the  money  the 
husband  had  received  from  her,  and  the  accumulated  interest 
thereon.   The  deed,  however,  was  made  to  the  husband.   How 
this  happened  is  not  very  satisfactorily  explained.     The  evi- 
dence creates  a  strong  inference  that  it  was  by  the  mistake 
of  the  scrivener,  or  the  neglect  of  the  parties  to  properly  di- 
rect him.     The  wife  did  not  know  of  this  mistake  for  more 
than  a  year  after  the  deed  was  made.     Five  hundred  dollars 
was  paid  at  the  time  the  deed  was  made,  and  the  husband 
executed  to  the  vendor  his  two  notes  of  $500  each,  secured 
by  a  mortgage  upon  the  property.     One  of  the  notes  was 
afterwards  paid.     These  payments  were  made  by  the  hus- 
band, but  for  the  wife,  as  a  means  of  returning  to  her  what 
he  had  received  from  her.     The  second  note  was  assigned  by 
the  vendor  and  payee.     The  assignee  required  a  new  mort- 
gage to  be  executed  by  both  William  and  Nancy  J.  "Wines. 
This  was  executed  in  1871.     The  note  not  having  been  paid 
Vol.  105.— 16 
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at  maturity,  the  mortgage  was  foreclosed  in  1874,  and  the 
property  sold.  Before  the  expiration  of  the  year  allowed 
for  redemption,  the  certificate  of  purchase  was  bought  and 
assigned  to  the  wife,  Nancy  J.  Wines.  Here  again  the  hus- 
band furnished  the  money  for  her,  for  the  purpose  of  saving 
the  property  for  her  and  as  a  means  of  returning  to  her  what 
he  had  received  from  her.  At  the  time  the  property  was 
purchased  and  the  first  payment  made,  the  husband,  William 
Wines,  was  solvent,  and,  so  far  as  shown  by  the  evidence^ 
was  solvent  when  the  other  payments  were  made. 

Under  this  evidence,  we  think  it  clear,  that  Nancy  J. 
Wines  was  the  real  and  equitable  owner  of  the  lots,  from  the 
time  of  the  purchase,  although  the  legal  title  was  lodged  in 
the  husband.  Her  money  paid  for  the  lots.  The  payments 
by  the  husband  were  just  as  much  payments  by  her  as  if  he 
had  first  refunded  the  money  to  her  and  she  had  paid  it  over 
to  the  vendor.  By  the  understanding  and  agreement  of  the 
parties,  the  lots  were  hers.  William  Wines  had  no  present 
interest  in  them,  although  the  legal  title  was  in  him.  The 
legal  title  would  hdve  been  in  Nancy  J.  but  for  a  mistake 
or  oversight. 

It  is  settled  in  this  State,  that  judgments  are  simply  gen- 
eral liens  upon  whatever  interest  the  judgment  debtor  may 
have  in  lands,  and  no  more ;  that  such  liens  do  not  stand  in 
the  way  of  the  enforcement  of  prior  equitable  interests  in 
such  lands,  and  that  when  the  judgment  debtor  has  no  inter- 
est except  the  naked  legal  title,  the  lien  of  a  judgment  does 
not  attach.  Hays  v.  RegeVy  102  Ind.  524,  and  cases  there 
cited ;  Boyd  v.  Anderson,  102  Ind.  217,  and  cases  there  cited  ; 
Foliz  V.  Wert,  103  Ind.  404;   Wright  v.  Jones,  ante,  p.  17. 

The  lots  having  been  paid  for  with  the  money  of  Nancy 
J.,  and  the  agreement  having  been  that  she  should  have  the 
deed,  and  be  the  owner  of  the  lots,  it  was  the  duty  of  Wil- 
liam Wines,  after  the  mistake  in  the  deed  was  discovered,  to 
have  conveyed  the  legal  title  to  her.  If  he  had  performed 
that  duty,  appellant,  as  a  judgment  creditor  simply,  could 
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not  have  been  heard  to  complain  or  object.  In  such  a  case, 
it  would  not  have  been  necessary  to  inquire  as  to  whether  or 
not,  by  reason  of  the  statute  of  frauds,  or  for  any  other  rea- 
son, Nancy  J.  might  have  coerced  such  a  conveyance.  Bremr- 
entian  v.  Jennings,  101  Ind.  253.  He  did  not  make  a  con- 
veyance, but  the  court  below  accomplished  the  same  things 
by  adjudging  Nancy  J.  to  be  the  owner  of  the  lots,  and  qui- 
eting her  title  thereto.  It  accomplished,  in  effect,  what 
should  have  been  voluntarily  done  by  William  Wines.  Of 
that  judgment,  he  makes  no  complaint.  Appellant,  as  a. 
judgment  creditor  simply,  can  not  make  complaint  for  hinu 
A  judgment  creditor  can  not  interpose  and  defeat  a  prior 
equity  in  the  land.  He  will  not  be  heard  to  say,  that  parties 
having  a  real  and  apparent  interest  in  the  land  shall  not  da 
equity  as  between  themselves,  simply  because  one  might  not 
have  been  able  to  coerce  the  doing  or  the  right  thing  by  the 
other.     See  the  cases  last  above  cited. 

The  motion  for  a  new  trial  was  properly  overruled. 

It  is  further  contended  that  the  court  below  erred  in  over- 
ruling appellant's  motion  to  arrest  the  judgment  upon  the 
cross  complaint  of  Nancy  J.  Wines.  We  think  otherwise.  In 
her  cross  complaint  she  alleged,  amongst  other  things,  that  she 
was  the  real  and  equitable  owner  of  the  lots ;  that  the  other 
parties  were  claiming  an  interest  therein  and  thereto  adverse 
to  her,  and  asked  that  her  title  to  the  lots  might  be  quieted 
as  against  their  claims.     See  Burt  v.  Bowles,  69  Ind.  1. 

The  judgment  is  affirmed,  with  costs. 

Filed  Jan.  28, 1886. 
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der  the  statute  in  regard  to  the  settlement  of  decedents'  estates,  against 
the  estate  of  the  deceased. 

Same.  Plea  in  Abatement. — Jurisdiction, — JVomtssory  Note, — To  a  sait  on  a 
promissory  note  executed  by  a  partnership  in  the  firm  name,  against 
the  surviving  partner,  a  plea  in  abatement  is  insufficient  which  alleges 
that  the  defendant  and  one  R.,  as  partners,  executed  the  note  in  suit; 
that  afterward  the  defendant  withdrew  from  the  firm,  leaving  in  R.'s 
hands  ample  means  to  pay  all  the  firm  debts,  including  the  note;  that 
afterwards  R.  died,  and  the  administration  of  his  estate  is  still  pending, 
that  there  are  ample  means  belonging  to  the  estate  to  pay  the  debts,  in- 
cluding the  note,  which  has  never  been  presented  to  the  administrator 
or  filed  against  the  estate,  and  that  the  administrator  has  not  been  made 
a  party  to  the  suit,  wherefore  the  court  has  no  jurisdiction. 

Pbactice. — Pleading. — Non  eat  Factam, — Harmless  En-or. — It  is  a  harmless 
error  to  sustain  a  demurrer  to  an  unverified  answer  of  non  eat  faetumj 
where  the  general  denial,  pleaded  with  it,  remains. 

Evidence. — Exclusion  of. — Projctice. — Where  no  question  was  asked  a  wit- 
ness, nor  anything  else  done  in  that  connection,  except  to  propose  to 
the  court  to  prove  certain  recited  facts,  no  question  is  presented  in  re- 
gard to  the  exclusion  of  his  testimony. 

From  the  Marion  Superior  Court. 

/.  Klingensmith  and  W.  P.  AdldnRon^  for  appellant. 
P.  W.  Bartholomew,  for  appellee. 

Mitchell,  J. — This  was  a  suit  on  a  joint  and  several 
promissory  note,  dated  January  13th,  1875,  payable  to  Isaac 
Moore,  due  one  day  after  date,  and  signed  "  J.  &  D.  A.  Ral- 
ston.'' The  action  was  originally  brought  against  David  A. 
Ralston  and  J.  Ralston.  Before  the  issues  were  completed  it 
was  dismissed  as  to  the  latter. 

David  A.  Ralston  pleaded  in  abatement,  in  effect  that  dur- 
ing the  years  1872  and  1873  he  and  one  John  Ralston  were 
partners,,  under  the  firm  name  of  "  J.  &  D.  A.  Ralston,"  and 
that  the  note  was  given  by  them  jointly ;  that  afterwards  the 
defendant  withdrew  from  the  firm,  leaving  in  the  hands  of 
John  Ralston,  the  continuing  member  of  the  late  firm,  ample 
means  to  pay  all  the  partnership  debts,  including  the  note 
sued  on,  and  that  the  consideration  of  the  note  was  received 
principally  by  John  Ralston,  who,  it  is  averred,  died  in  Owen 
county  on  the  21st  day  of  April,  1882.     The  answer  alleges 
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that  the  administration  of  the  estate  of  John  Ralston^  de- 
ceased^ is  still  pending  in  Owen  county,  and  that  there  are 
ample  means  belonging  to  the  estate  with  which  to  pay  all  the 
debts,  including  the  note,  which  it  is  averred  hajs  never  been 
presented  to  the  administrator  or  filed  against  the  estate.  Be- 
cause this  has  not  been  done,  and  for  the  reason  that  the  ad- 
ministrator is  not  made  a  party,  it  is  alleged,  the  superior 
court  has  no  jurisdiction,  and  the  prayer  is  that  the  action 
may  abate. 

A  demurrer  was  sustained  to  this  plea,  and  it  is  now  claimed 
that  by  force  of  the  statute  regulating  the  manner  of  enforc- 
ing claims  against  executors  and  administrators,  this  ruling 
was  erroneous. 

The  statute  referred  to,  section  2311,  R.  S.  1881,  provides, 
in  effect,  that  no  action  shall  be  brought  by  complaint  and 
summons  against  any  executor  or  administrator,  upon  any 
contract,  etc.,  but  the  holder  of  such  contract  shall  enforce 
it  against  the  estate  only  by  filing  his  claim  in  the  manner 
provided  in  the  preceding  section. 

It  is  also  claimed  by  counsel  that  section  2312,  R.  S.  1881, 
exerts  some  influence  favorable  to  his  view.  This  section  en- 
acts that  every  contract  executed  jointly  by  a  decedent,  with 
any  other  person,  shall  be  deemed  joint  and  several,  for  the 
purposes  contemplated  in  the  section  above  referred  to,  and 
the  amount  due  on  such  contract  shall  be  allowed  against  the 
estate  of  the  decedent,  as  if  the  contract  were  joint  and  several. 

If  this  suit  had  been  against  the  personal  representative 
of  the  deceased  partner,  and  the  plea  in  abatement  had  been 
filed  on  his  behalf,  the  application  of  the  statutes  referred  to 
might  be  apparent.  As,  however,  the  action  was  against  the 
survivor,  we  think  the  statutes  relied  on  have  no  application 
whatever  to  the  case. 

Upon  the  death  of  one  of  two  joint  debtors,  the  creditor 
has  a  right  to  collect  his  claim  at  law  from  the  survivor,  or, 
at  his  option,  proceed  as  the  statute  points  out,  against  the 
estate  of  the  deceased.     Kimball  v.  Whitney ,  15  Ind.  280. 
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That  assets  of  the  firm,  suflScient  to  pay  the  debts,  were  left 
in  the  hands  of  the  deceased  partner  at  the  time  the  partner- 
ship was  dissolved,  was  immaterial.  The  defendant  remained 
liable  until  the  debt  was  paid.  The  plea  in  abatement  was 
clearly  insufficient. 

After  the  demurrer  to  the  plea  in  abatement  was  sustained, 
the  defendant  filed  an  answer  in  four  paragraphs,  the  first  of 
which  was  a  general  denial,  and  the  second  an  unverified  plea 
ofnon  est  factum.  Sustaining  a  demurrer  to  the  second  plea 
is  complained  of  as  error. 

While  it  is  true,  as  counsel  contend,  the  defect,  that  a  plea 
ofnon  est  factum  is  not  verified,  can  not  be  reached  by  de- 
murrer, yet,  as  such  a  plea  without  verification  is  the  equiva- 
lent of  the  general  denial,  and  nothing  more,  and  as  the  gen- 
-eral  denial  and  the  plea  purporting  to  be  an  answer  of  non  est 
factum  were  pleaded  together,  it  was  a  harmless  error  to  sus- 
tain a  demurrer  to  the  one  while  the  other,  under  which  ex- 
actly the  same  evidence  was  admissible,  remained.  Wade  v. 
3Iu88lema7ij  14  Ind.  362 ;  Hill  v.  Jones,  14  Ind.  389 ;  J/c- 
Neer  v.  Diphoy,  14  Ind.  18;  Newby  v.  Rogei'S,  54  Ind.  193; 
Unthank  v.  Henry  County  T.  P.  Co,,  6  Ind.  125 ;  1  Works 
Pr.,  section  635 ;  Fuller  v.  Wright,  59  Ind.  333 ;  1  Works 
Pr.,  section  537. 

We  are  reminded  that  it  was  said  by  this  court  in  Boots  v. 
i^hnine,  94  Ind.  408,  that  pleadings  not  sworn  to  shall  have 
the  same  eifect  as  pleadings  sworn  to.  That  is  true  as  ap- 
plied to  the  subject  there  under  discussion,  and  perhaps  under 
nil  other  circumstances  except  where  the  execution  of  a  writ- 
ten instrument  is  denied.  Hunter  v.  Probst,  47  Ind.  359 ; 
Bradley  v.  Bank,  etc.,  20  Ind.  528. 

Substantially  the  same  facts  were  pleaded  in  bar  of  the  ac- 
tion in  the  third  paragraph  of  answer  as  those  set  up  in  the 
plea  in  abatement,  which  have  already  been  considered.  For 
the  reasons  suggested  in  that  connection,  the  demurrer  to  the 
third  answer  was  properly  sustained.     The  case  of  Warren  v. 
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Farmer y  100  Ind.  593,  is  in  no  sense  applicable  to  the  facts 
presented  by  the  answer. 

The  only  other  error  which  has  not  been  impliedly  waived 
relates  to  the  ruling  of  the  court  in  excluding  certain  evi- 
dence. 

A  bill  of  exceptions  recites  that  the  defendant  proposed  to 
prove  by  a  witness,  whose  name  is  given,  substantially  the 
iacts  which  were  pleaded  in  the  third  paragraph  of  answer, 
to  which  the  court  had,  as  we  have  seen,  properly  sustained 
a  demurrer.  The  evidence  was  in  itself  incompetent.  More- 
over, as  no  question  was  asked  the  witness,  or  anything  else 
done  in  that  connection,  except  to  propose  to  the  court  to 
prove  certain  recited  facts,  no  question  is  presented.  Higham 
v.  Vanosdoly  101  Ind.  160,  and  cases  cited. 

The  judgment  is  affirmed,  with  costs. 
Filed  Jan.  28,  1886. 
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from  the  action  of  a  board  of  commissioners  in  a  proceeding  for  the 

improvement  of  a  highway,  it  is  not  necessary  that  the  circuit  court, 

in  a  special  finding,  should  set  out  the  steps  taken  in  the  case  before 

the  commissioners. 

Same. — Improvement  of  Existing  Way, — Petition. — Under  a  petition  asking 
for  the  improvement  of  an  existing  highway,  a  new  way  can  not  be 
laid  out.  The  order* must  be  for  such  a  way  as  the  one  described  in  the 
petition,  without  material  departure  .from  the  existing  line. 

Same. — Description. — Petitioners  for  the  improv.ement  of  an  existing  high- 
way must  describe  it  with  fair  and  reasonable  certainty.  It  is  not  suf- 
ficient to  describe  it  as  it  will  exist  if  the  improvement  is  made. 

From  the  Carroll  Circuit  Court. 

A.  W.  Reynolds  and  E.  B.  Sellers,  for  appellants. 
J),  Z).  Dale,  for  appellees. 
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Elliott,  J. — The  appellants  prosecute  this  appeal  fix)ni 
the  judgment  of  the  circuit  court,  rendered  in  a  case  appealed 
from  the  commissioners^  court,  ordering  that  a  highway  be 
improved  by  straightening,  grading  and  draining. 

It  is  contended  that  the  court  erred  in  its  conclusions  of 
law,  and  one  of  the  arguments  advanced  in  support  of  this 
contention  is,  that  the  court  did  not  state  specifically  in  its 
special  finding  what  steps  were  taken  before  the  board  of 
commissioners.  We  can  not  concur  in  the  view  of  counsel. 
In  our  opinion  it  is  not  only  unnecessary  to  set  out  the  pro- 
ceedings in  detail  in  the  special  finding,  but  it  would  be  im- 
proper to  do  so.  Evidence  is  not  to  be  stated  in  a  special 
finding;  facts  only  should  be  set  forth.  As  it  is  the  facts, 
and  not  the  evidence  that  should  be  stated,  it  is  certainly 
sufficient  (if,  indeed,  so  much  be  necessary  or  even  proper) 
to  state  generally  the  steps  taken  in  the  commissioners'  court. 
The  doubt  in  our  minds  is  whether  it  is  even  proper  to  state 
generally  these  matters  in  the  special  finding,  for  it  seems  to 
us  that  the  facts  which  should  be  stated  are  such  only  as  it  is 
necessary  to  prove  upon  the  trial.  Whether  the  requisite 
preliminary  steps  have  been  taken,  is  for  the  court  to  deter- 
mine from  the  record,  for  this  is  a  question  of  law  and  not 
of  fact.  We  are  strongly  inclined  to  the  opinion  that  it  is 
neither  necessary  nor  proper  to  embody  in  a  special  finding 
a  statement  of  the  petition  or  of  the  orders  of  the  commis- 
sioners, or  like  matters.  If  the  case  were  submitted  to  a 
jury  and  a  special  verdict  required,  it  would  not  be  necessary 
to  incorporate  such  matters  in  the  verdict,  and  the  same  rule 
must  apply  to  a  special  finding. 

The  petition  prays  for  the  improvement  of  a  county  road^ 
and  professes  to  describe  it ;  while  the  special  finding  states 
that  "  There  is  no  public  highway  on  the  line  of  said  pro- 
posed improvement  from  the  north  end  of  Market  street,  in 
the  town  of  Monon,  to  the  section  line,  and  thence  east  to 
the  east  side  of  the  right  of  way  of  the  Louisville,  New  Al- 
bany and  Chicago  Railroad,  nor  is  there  a  public  highway  on 
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the  line  of  said  proposed  improvement  across  Monon  creek, 
and  for  one-fourth  of  one  mile  on  each  side  of  said  creek, 
nor  for  one-half  mile  on  the  east  end  thereof  next  to  the 
Tippecanoe  river;  that  there  is  a  public  highway  beginning 
at  the  south  end  of  Market  street,  in  said  town  of  Monon, 
and  extending  eastward  to  the  east  side  of  the  right  of  way 
of  the  Louisville,  New  Albany  and  Chicago  Railroad ;  thence 
north  to  the  section  line ;  thence  east  to  near  Monon  creek ; 
north  half  a  mile ;  thence  east  across  Monon  creek ;  thence 
south  to  section  line ;  thence  east  to  within  a  half  mile  of 
Tippecanoe  river ;  that  from  the  north  end  of  Market  street 
to  the  section  line  is  about  forty  rods,  and  from  that  point 
east  to  the  east  side  of  the  Louisville,  New  Albany  and  Chi- 
cago Kailroad,  is  about  twenty  rods/' 

The  petition  does  not  ask  for  the  location  of  a  new  way, 
but  professes  to  describe  an  existing  way,  and  the  prayer  is 
that  it  may  be  improved  by  straightening,  grading  and  drain- 
ing. It  is  clear  that  under  a  petition  asking  for  the  improve- 
ment of  an  existing  highway,  a  new  way  can  not  be  laid  out* 
Com.  V.  Cambridge  J  7  Mass.  158.  The  order  for  the  location 
of  the  highway  must  be  for  such  a  way  as  the  one  described 
in  the  petition.  People  v.  Township  Board,  etc,  12  Mich. 
434;  Brannan  v.  Mecklenburg,  49  CaL  672;  Damrell  v. 
Boardy  etc,  40  Cal.  154;  Robinson  v.  Logan,  31  Ohio  St.  466. 

An  unimportant  deviation  from  the  line  described  would 
not  vitiate  the  proceedings,  but  a  material  departure  from  the 
line  described,  or  a  change  in  the  character  of  the  thing  pe- 
titioned for,  would,  in  a  direct  attack,  undoubtedly  be  cause 
for  avoiding  the  proceedings. 

In  this  instance  there  is  a  material  difference  between  the 
thing  petitioned  for,  and  the  thing  ordered  by  the  court.  The 
petition  professes  to  describe  an  existing  highway,  and  asks 
that  it  may  be  improved ;  but,  as  the '  finding  shows,  instead 
of  describing  the  highway  as  it  exists,  it  describes  the  high- 
way as  it  will  exist  if  the  improvement  is  made.  Petitioners 
who  seek  to  improve  an  existing  highway  by  straightening 
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and  grading  must  describe  it  with  fair  and  reasonable  cer- 
tainty, for  it  is  not  sufiScient  to  describe  the  highway  as  it  will 
exist  if  the  improvement  should  be  ordered. 

We  have  no  doubt  that  upon  a  petition  describing  an  ex- 
isting highway,  and  praying  for  its  change  or  improvement, 
the  court  may  order  the  road  to  be  laid  out  upon  new  ground, 
provided  no  material  departure  is  made  from  the  line  of  the 
existing  highway.  Gipaor^  v.  Heath,  98  Ind.  100.  But,  where 
the  proceeding  is  to  straighten  or  improve  a  highway,  a  new 
line  can  not  be  laid  out  or  opened ;  the  court  can  do  no  more 
than  order  that  the  existing  road  be  improved.  Here  the 
court  directed  a  highway  to  be  opened  where  there  is  now 
none,  and  in  this  departed  from  the  petition  in  a  very  mate- 
rial particular,  for  the  petition  does  not  ask  for  the  opening 
of  a  new  w^ay,  but  simply  asks  the  improvement  of  an  old 
one.  So,  too,  the  court  did  not  direct  the  improvement  of 
an  existing  highway  as  described  in  the  petition,  for  there  is 
really  no  such  highway  described. 

The  judgment  is  reversed,  with  instructions  to  sustain  the 
appellants'  motion  for  a  new  trial,  and  for  further  proceed- 
ings in  accordance  with  this  opinion. 
Filed  Jan.  28,  1886. 
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* 

Telephone. — State  Regxdation. — Act  Limiting  Rental  Price  of  Inftrumtnts. — 
ConMiUional  Law. — The  State  has  the  right  to  prescribe  the  maximum 
price  which  a  telephone  company  shall  charge  for  the  use  of  its  tele- 
phones, and  the  act  of  April  13th,  1885,  limiting  the  rental  price  of 
such  instruments,  and  also  the  amount  which  shall  be  collected  for  con- 
versations between  cities  and  villages,  is  constitutional. 

Same. — RUent, — Pmcer  of  State  to  RegtUate  Property  Qreaied  Under. — The  fact 
that  the  telephone  and  appliances  are  articles  patented  under  the  Con- 
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Btitution  and  laws  of  the  United  States,  while  vesting  in  the  patentee, 
his  heirs  and  assigns,  the  exclusive  right,  for  a  limited  time,  to  make, 
nse  and  vend  the  tangible  property  brought  into  existence  by  the  appli- 
cation of  the  discovery  covered  by  the  letters  patent,  does  not  preclude 
State  regulation  of  the  property  thus  brought  into  existence. 

Same. — Property  Devoted  to  Public  Uie. — In  legal  contemplation  all  the  in- 
struments and  appliances  used  by  a  telephone  company  in  the  prosecu- 
tion of  its  business  are  devoted  to  a  public  use,  and  property  thus  de- 
voted to  such  use  becomes  a  legitimate  subject  of  legislative  regulation. 

8ame.— Guaranteed  Righls  in  Property, — State  regulation  of  property  de- 
voted to  a  public  use  is  not  the  taking  of  property  for  a  public  purpose 
within  the  meaning  of  section  21,  of  article  1,  of  the  (institution  of 
this  State,  nor  is  it  an  interference  with  the  guaranteed  rights  of  the 
citizen  in  private  property. 

Same.— fFord  "Telephone"  Includes  all  Instruments  for  Reeeption  and  Tran&- 
mission  of  Messages.— The  word  "telephone,"  as  used  in  the  act  of  April 
13th,  1885,  was  intended  to  designate,  and  did  in  fact  refer  to  an  appa- 
ratus composed  of  all  the  usual  and  necessary  instruments  for  the  trans- 
mission and  reception  of  telephonic  messages,  and  not  to  a  single  in- 
strument only. 

Same, —  Term  of  Art. — Evidence. — The  word  "telephone"  having  become  a 
term  of  art,  evidence  is  admissible  to  explain  its  proper  meaning. 

Same. — Legishtive  Intention. — There  being  nothing  in  the  act  of  April  13th, 
1885,  or  in  other  laws,  which  requires  a  telephone  company  to  construct 
a  new  line  against  its  will,  or  to  maintain  an  old  line  longer  than  it  may 
feel  justified  in  doing,  evidence  that  it  could  not  construct,  or  continue 
to  nse,  a  particular  line  at  the  price  limited  without  loss,  can  not  be 
considered  in  determining  the  legislative  intention  in  passing  such  act. 

Same. — Justice  or  Erpediennj  of  Act. — Ren^edy. — Where  a  statute  is  one 
which  the  Legislature  had  power  to  enact,  the  courts  can  not  sit  in 
judgment  upon  either  its  justice  or  expediency,  but  relief  must  be 
sought  of  the  Legislature. 

From  the  Marion  Criminal  Court. 

J,  E.  McDonald,  J.  M,  Butler ,  A,  L,  Mason,  T,  A,  Hen- 
dricks,  C.  Baker,  0,  B.  Hord,  A.  W,  Hendriclcs,  A.  Baker,  E. 
Daniels,  N.  Williams,  J,  Jj*  Thompson,  and  C.  8,  Holt,  for 
appellant. 

F.  T.  Hord,  Attorney  General,  A.  C,  Harris,  W.  H.  Calkins, 
C.  Byfield  and  L.  Howland,  for  the  State. 

XiBLACK,  C.  J. — On  the  13th  day  of  April,  1885,  the  Leg- 
islature of  this  State  passed  an  act  entitled  "An  act  to  regu- 
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late  the  rental  allowed  for  the  use  of  telephones,  and  fixing 
a  penalty  for  its  violation,"  the  tenor  of  which  is  as  follows : 

"Section  1.  Be  it  enacted  by  the  General  Assembly  of  the 
State  of  Indiana,  That  no  individual,  company  or  corpora- 
tion, now  or  hereafter  owning,  controlling  or  operating  any 
telephone  line  in  operation  in  this  State  shall  be  allowed  to 
charge,  collect  or  receive  as  rental  for  the  use  of  such  tele- 
phones, a  sum  exceeding  three  dollars  per  month  where  one 
telephone  only  is  rented  by  one  individual,  company  or  cor- 
poration. Where  two  or  more  telephones  are  rented  by  the 
same  individual,  company  or  corporation,  the  rental  per  month 
for  each  telephone  so  rented  shall  not  exceed  two  dollars  and 
fifty  cents  per  month. 

"  Sec.  2.  Where  any  two  cities  or  villages  are  connected 
by  wire  operated  or  owned  by  any  individual,  company  or 
corporation,  the  price  for  the  use  of  any  telephone  for  the 
purpose  of  conversation  between  such  cities  or  villages,  shall 
not  exceed  fifteen  cents  for  the  first  five  minutes,  and  for  each 
additional  five  minutes  no  sum  exceeding  five  cents  shall  be 
charged,  collected  or  received. 

"  Sec.  3.  Any  owner,  operator,  agent  or  other  person,  who 
shall  charge,  collect  or  receive  for  the  use  of  any  telephone 
any  sum  in  excess  of  the  rates  fixed  by  this  act,  shall  be 
deemed  guilty  of  a  public  offence,  and  on  conviction  shall  be 
fined  in  any  sum  not  exceeding  twenty-five  dollars." 

On  the  27th  day  of  July  1885,  Theodore  t.  Haughey  re- 
quested the  Central  Union  Telephone  Company,  a  corpora- 
tion organized  under  the  laws  of  the  State  of  Illinois,  but 
owning  and  operating  a  telephone  exchange,  and  system  of 
telephone  lines,  at  the  city  of  Indianapolis,  in  this  State,  to 
rent  him  one  telephone,  to  be  used  at  his  residence  upon  his 
farm,  four  and  one-half  miles  from  the  company\s  telephone 
exchange,  and  two  miles  outside  of  the  corporate  limits  of 
the  city  of  Indianapolis,  and  to  connect  such  telephone  with 
the  exchange  by  the  erection  of  the  necessarj^  poles  and  wires. 
In  response  to  this  request,  the  company  offered  to  rent  to 
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Haughej  a  hand  telephone  and  magneto  bell,  and  to  connect 
them  with  its  exchange,  and  to  furnish  exchange  service  from 
7  o'clock  A.  M.  until  6  o'clock  p.  m.,  each  day,  for  $3  per 
month,  the  company  to  have  the  right  to  place  other  sub- 
scribers upon  the  same  line.  But  Haughey  declined  to  accept 
that  offer,  and  instead  entered  into  a  contract  with  the  com- 
pany for  the  use  of  "  one  battery  transmitter  and  one  mag- 
neto telephone,"  and  "  the  necessary  appliances  for  connect- 
ing them  with  the  exchange,"  upon  certain  terms  and  condi- 
tions named  in  the  contract,  for  which  he  agreed  to  pay  the 
company  the  sum  of  $33.50  for  each  quarter,  or  $11.16§  per 
month.     The  contract  says : 

^'  The  above  total  sum  is  based  upon  the  charges  itemized 
as  follows : 
*^  Rental  of  one  magneto  telephone  and  one 

battery  transmitter  (two  telephones),  at  the 

rate  of $20  per  annum 

'*  Labor  and  service  charges  for  switching, 

construction  and  maintenance  charges  for 

lines,   batteries,   central  office   apparatus, 

magneto  bell  and  other  appurtenances,  at 

the  rate  of $114  "        "    " 

The  telephone  company  built  the  line  and  furnished  the 
equipments  for  the  use  of  Haughey,  called  for  by  its  contract 
with  him. 

At  the  expiration  of  the  first  three  months  after  the  con- 
tract went  into  effect,  the  appellant,  John  E.  Hockett,  acting 
as  the  district  superintendent  and  general  agent  of  the  com- 
pany at  Indianapolis,  demanded  of,  and  received  from 
Haughey  the  sum  of  $33.50,  claimed  to  be  due  under  the 
contract  for  the  latter's  use  of  the  line  and  equipments  therein 
provided  for,  during  the  preceding  three  months. 

An  information  was  thereupon  filed  against  Hockett,  charg- 
ing him  with  a  violation  of  the  provisions  of  the  act  of  the 
Legislature,  herein  above  set  out,  and,  upon  proof  of  the  mat- 
ters above  stated,  with  others  of  a  formal,  incidental,  or  a 
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merely  collateral  character,  the  court  below  found  him  guilty 
of  having  charged  more  for  the  use  of  a  telephone  than  the 
law  permitted  him,  as  well  as  the  company  he  represented,  to 
do,  and,  after  overruling  a  motion  for  a  new  trial,  adjudged 
that  he  pay  a  fine  as  a  penalty  for  the  commission  of  a  crim- 
inal offence. 

It  was  shown  at  the  trial  that  the  articles  furnished  to 
Haughey  as  a  telephone  equipment,  as  well  as  all  the  other 
mechanical  contrivances  used  by  the  company  in  the  trans- 
mission of  words  and  sounds  over  its  wires,  are  patented  ar- 
ticles, and  that  the  company  holds  the  right  to  use  these 
patented  articles  by  assignment  either  direct  or  remote  from 
the  patentee. 

It  is  first  and  most  earnestly  contended  that,  as  the  arti- 
cles used  by  the  company  as  above  are  patented,  under  the 
Constitution  and  laws  of  the  United  States,  the  Legislature 
of  a  State  has  no  power  to  limit  the  price,  use,  sale  or  rental 
value  of  such  articles,  and  that,  as  a  consequence,  all  acts  of 
a  State  Legislature  of  the  class  to  which  the  one  before  us 
belongs,  are  inoperative  and  ineffectual  for  any  practical  pur- 
pose. Conceding  the  force,  as  well  as  the  plausibility,  of 
many  of  the  arguments  and  illustrations  used  by  counsel, 
the  ready,  and,  indeed,  inevitable  answer  is,  that  the  ques- 
tion thus  presented  ought  no  longer  to  be  regarded  as  an  open 
question.  There  is  a  reserved,  and,  at  the  same  time,  well 
recognized  power,  affecting  their  domestic  concerns,  remain- 
ing in  all  the  States,  which  the  government  of  the  United 
States  can  not,  and  has  seldom  attempted  to  invade.  This 
power  is  so  varied  and  comprehensive  that  an  exact  defini- 
tion, as  applicable  to  all  its  phases,  has  so  far  been  found  to 
be  impracticable,  but  the  instances  in  which  the  existence  of 
such  a  power  has  been  judicially  recognized,  in  particular 
cases,  are  quite  numerous,  as  well  as  various  in  their  appli- 
cation to  our  complex  system  of  government.  This  reserved 
power  is  usually,  though  perhaps  not  always  accurately,  de- 
nominated the  police  power  of  a  State,  and  embraces  the  en- 
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tire  system  of  internal  State  regulation,  having  in  view  not 
only  the  preservation  of  public  order  and  the  prevention  of 
offences  against  the  State,  but  also  the  promotion  of  such  in- 
tercourse between  the  inhabitants  of  the  State  as  is  calcu- 
lated to  prevent  a  conflict  of  rights,  and  to  promote  the 
interests  of  all.     Cooley  Const.  Lim.  572. 

It  is  a  power  inherent  in  every  sovereignty,  and  is,  in  its 
broadest  sense,  nothing  more  than  the  power  of  a  State  to 
govern  men  and  things  within  the  limits  of  its  own  domin- 
ion.    License  Cases,  6  How.  504,  582. 

It  extends  to  the  protection  of  the  lives,  limbs,  healthy 
comfort  and  convenience,  as  well  as  the  property,  of  all  per- 
sons within  the  State.  It  authorizes  the  Legislature  to  pre- 
scribe the  mode  and  manner  in  which  every  one  may  so  use 
his  own  as  not  to  injure  others,  and  to  do  whatever  is  neces- 
sary to  promote  the  public  welfare,  not  inconsistent  with  its 
own  organic  law.     Thorpe  v.  R.  &  B.  R.  R.  Co.,  27  Vt.  140. 

In  1867  letters  patent  were  issued  to  one  DeWitt  for  a  dis- 
covery in  the  manufacture  of  a  quality  of  oil  known  as  ''Au- 
rora Oil,"  and  one  Patterson  became  the  assignee  of  the  right 
conferred  upon  DeWitt  by  his  letters  patent.  Under  a  system 
of  inspection  provided  by  the  laws  of  Kentucky,  some  casks 
containing  this  Aurora  oil  were  branded  "  unsafe  for  illu- 
minating purposes,"  and  notwithstanding  a  statute  of  that  State 
making  it  a  penal  offence  to  sell  oil  thus  branded,  Patterson 
sold  the  casks  of  oil  in  question  to  one  Davis.  Patterson 
was  thereupon  indicted,  tried  and  convicted  in  one  of  the 
Kentucky  courts  for  the  alleged  unlawful  sale  of  these  con- 
demned casks  of  oil.  This  judgment  convicting  Patterson 
of  a  criminal  offence  having  been  affirmed  by  the  Court  of 
Appeals  of  that  State,  the  cause  was  taken  to  the  Supreme 
Court  of  the  United  States  to  test  the  validity  of  the  statute 
under  which  Patterson  was  so  convicted,  as  a  restraint  upon 
the  sale  of  a  commodity  covered  by  letters  patent  from  the 
United  States.  Upon  a  review  of  all  the  questions  involved, 
the  validity  of  the  statute  was  maintained,  and  the  judgment 
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of  the  Court  of  Appeals  was  in  all  things  affirmed.   See  Pat- 
terson V.  Kentucky y  97  U.  S.  501. 

The  court  held  in  that  case^  and  as  we  have  no  doubt  cor- 
rectly, that  all  that  the  letters  patent  secured  was  the  exclu- 
sive right  in  the  discovery,  and  that  the  right  thus  secured 
was  an  incorporeal  right,  and  hence  without  ^^  tangible  sub- 
stance ;  ^'  that  the  right  to  sell  the  oil  was  not  derived  from 
the  letters  patent,  but  existed  and  could  have  been  exercised 
before  the  issuing  of  such  letters,  unless  prohibited  by  some 
local  statute ;  that  because  the  patentee  acquired  a  monopoly 
in  his  discovery,  and  was  hence  secure  against  interference,  it 
did  not  follow  that  the  tangible  property  which  came  into  ex- 
istence by  the  application  of  the  discovery  was  beyond  the 
control  of  State  legislation ;  that,  on  the  contrary,  the  right 
of  property  in  the  physical  substance,  which  is  the  fruit  of 
the  discovery,  is  altogether  distinct  from  the  discovery  itself, 
just  as  the  property  in  the  instruments  or  plate  by  which 
copies  of  a  map  are  multiplied  is  distinct  from  the  copyright 
itself;  that  hence  the  right  conferred  upon  the  patentee  and 
his  assigns  to  make,  use  and  vend  the  corporeal  article  or 
commodity  brought  into  existence  by  the  application  of  the 
patented  discovery  must  be  exercised  in  subordination  to  the 
police  or  local  regulations  established  by  the  State.  The  doc- 
trine of  that  case  was  approved  and  followed  in  the  more 
recent  case  of  Webber  v.  Virginia^  103  U.  S.  344,  and  has  the 
support,  either  in  direct  terms  or  in  principle,  of  numerous 
other  carefully  considered  cases.  Patterson  v.  Commonwealth, 
11  Bush,  311  (21  Am.  R.  220);  State  v.  Telephone  Co.,  36 
Oliio  St.  296  (38  Am.  R.  583,  and  note)  ;  Jordan  v.  Dayton, 
4  Ohio,  295 ;  Fry  v.  State,  63  Ind.  552 ;  People  v.  Russell, 
49  Mich.  617  (43  Am.  R.  478) ;  Thompson  v.  Staats,  15 
Wend.  395 ;  Martinetti  v.  Maguire,  Deady,  216 ;  Vannini  v. 
Paine,  1  Harrington,  65;  License  Tax  Cases,  5  Wall.  462; 
United  States  v.  De  Witt,  9  Wall.  41 ;  Railroad  Co,  v.  Husen, 
95  U.  S.  465;  Beer  Co.  v.  Massachusetts,  97  U.  8.  25; 
Brechbill  v.  Randall,  102  Ind.  528  (52  Am.  R.  695);  Palmer 
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V.  State,  39  Ohio  St.  236  (48  Am.  R.  429) ;  Western  U.  Tel 
Co.  V.  Pendleton,  95  Ind.  12  (48  Am.  R.  692) ;  JV<w?  Orleans 
Ga3  Co.  V.  Louisiana  Light  Co.,  115  U.  S.  650. 

While,  therefore,  it  is  true  that  letters  patent  confer  upon 
the  patentee  a  monopoly  to  the  extent  of  vesting  in  him,  his 
heirs  and  assigns,  the  exclusive  right  to  make,  use  and  vend 
the  tangible  property  brought  into  existence  by  a  practical 
application  of  the  discovery  covered  by  the  letters  patent, 
for  a  limited  time,  it  is  not  true  that  such  exclusive  right  au- 
thorizes the  making,  using  or  vending  of  such  tangible  prop- 
erty in  a  manner  which  would  be  unlawful  except  for  such 
letters  patent,  and  independently  of  State  legislation  and 
State  control. 

It  is  next  contended  that  the  Central  Union  Telephone 
Company  was  organized,  and  has  so  far  been  conducted  as 
an  ordinary  business  investment,  and  is  in  its  methods,  as 
well  as  in  its  relations  to  its  patrons  and  subscribers,  a  merely 
private  enterprise,  no  more  subject  to  legislative  control  than 
any  other  private  business  with  which  a  considerable  number 
of  persons  have  become  either  directly  or  indirectly  con- 
nected ;  that  consequently  the  act  of  the  Legislature,  under 
which  this  prosecution  was  instituted,  is  inoperative  and  void 
as  a  restraint  upon  the  company  in  its  charges  for  the  rental 
and  use  of  its  instruments. 

The  telephone  is  one  of  the  remarkable  productions  of  the 
present  century,  and,  although  its  discovery  is  of  recent  date, 
it  has  been  in  use  long  enough  to  have  attained  well  defined 
relations  to  the  general  public.  It  has  become  as  much  a 
matter  of  public  convenience  and  of  public  necessity  as  were 
the  stage  coach  and  sailing  vessel  a  hundred  years  ago,  or  as 
the  steamboat,  the  railroad  and  the  telegraph  have  become 
in  later  years.  It  has  already  become  an  important  instru- 
ment of  commerce.  No  other  known  device  can  supply  the 
extraordinary  facilities  which  it  affords.  It  may,  therefore, 
be  regarded,  when  relatively  considered,  as  an  indispensable 
Vol.  105.— 17 
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instrument  of  commerce.  The  relations  which  it  has  as- 
sumed towards  the  public  make  it  a  common  carrier  of  news^ 
a  common  carrier  in  the  sense  in  which  the  telegraph  is  a 
common  carrier,  and  impose  upon  it  certain  well  defined  ob- 
ligations of  a  public  character.  All  the  instruments  and  ap- 
pliances used  by  a  telephone  company  in  the  prosecution  of 
its  business  are  consequently,  in  legal  contemplation,  devoted 
to  a  public  use.  StcUe,  ex  rel,,  v.  Nebraska  Telephone  Co,,  22 
N.  W.  Rep.  237 ;  22  Cent.  Law  Jour.  33 ;  ^ate  of  Missouri 
V.  Bell  Telephone  Co.,  23  Fed.  Rep.  539 ;  State  v.  Telephone 
Co,y  s^ipra;  American  Rapid  TeL  Co.  v.  Connecticut  Tele- 
phone Co.,  44  Am.  R.  237,  n. 

It  is  now  a  well  settled  legal  proposition  that  property 
thus  devoted  to  a  public  use  becomes  a  legitimate  subject  of 
legislative  regulation  and  control.  In  recognition  of  that 
doctrine  the  case  of  Munn  v.  Illinois,  94  U.  S.  113,  has  be- 
come a  leading  case. 

It  was,  in  general  terms,  held  in  that  case,  that  when  the 
owner  of  property  devotes  it  to  a  use  in  which  the  public  has 
an  interest,  he  in  effect  grants  to  the  public  an  interest  in 
such  use,  and  must,  to  the  extent  of  that  interest,  submit  to 
be  controlled  by  the  public,  for  the  common  good,  as  long  as 
he  maintains  the  use  to  which  he  has  so  devoted  his  property, 
and  that  he  can  only  escape  such  public  control  by  withdraw- 
ing his  grant  and  discontinuing  the  use.  In  support  of  that 
conclusion,  the  court  said  it  has  been  customary  in  England 
from  time  immemorial,  and  in  this  country  from  its  first  col- 
onization, to  regulate  ferries,  common  carriers,  hackmen, 
bakers,  millers,  wharfingers,  innkeepers,  and  the  like,  and,  in 
so  doing,  to  fix  a  maximum  of  charges  to  be  made  for  ser- 
vices rendered,  accommodations  extended  and  articles  sold. 
This  case  has  been  the  subject  of  much  unfriendly  comment 
and  has  encountered  some  very  sharp  criticism,  but  its  au- 
thority as  a  precedent  remains  unshaken. 

This  Stat«  regulation  and  control  of  property  devoted  to 
a  public  use  is  not  the  taking  of  property  for  a  public  pur- 
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pose  within  the  meaning  of  section  21  of  article  1  of  the  Con- 
stitution of  this  State.  Nor  is  such  regulation  and  control 
an  interference  with  the  guaranteed  rights  of  the  citizen  in 
private  property.  As  bearing  generally  upon  the  subjects 
lastly  above  referred  to,  see,  also,  the  cases  of  Chicago,  etc., 
B.  R.  Co.  V.  Iowa,  94  U.  S.  155;  Chicago,  etc.,  B.  B.  Co.  v. 
Addey,  94  U.  S.  179;  Winona,  etc.,  B.  B.  Co.  v.  Blake,  94 
U.  S.  180 ;  Bailroad  Co.  v.  Bichmond,  96  U.  S.  521;  Bail- 
road  Co.  V.  Fuller,  17  Wall.  560;  Olcott  v.  Supervisora, 
16  Wall.  678 ;  Buggies  v.  Illinois,  108  U.  S.  526 ;  8p7ing 
Vattey  Water  Works  v.  SchotUer,  110  U.  S.  347;  Buggies  v. 
People,  91  111.  256;  Illinois  Central  B.  B.  Co.  v.  People,  108 
U.  S.  541 ;  S.  C,  1  A.  &  E.  R.  R.  Cas.  188 ;  Allnutt  v.  Inglis, 
12  East,  527 ;  Mayor,  etc.,  of  Mobile  v.  Yuille,  3  Ala.  137 ;  N. 
J.  Steam  Nav.  Co.  v.  MerchaiM  Bank,  6  How.  343 ;  Bolt  v. 
StenneU,  8  T.  R.  606 ;  Com.  v.  Ihiane,  98  Mass.  1 ;  Com.  v. 
Tewksbury^  11  Met.  55;  Com.  v.  Alger,  7  Cush.  53;  Metro- 
politan Board  v.  Barrie,  34  N.  Y.  657;  Slaughter- House 
Cases,  16  Wall.  36 ;  Sharpless  v.  Mayor,  etc.,  21  Pa.  St.  147 ; 
Grant  v.  Courter,  24  Barb.  232 ;  Bartemeyer  v.  Iowa,  18 
Wall.  129;  Beer  Co.  v.  Mass.,  supra;  Ogden  v.  Saunders, 
12  Wheat.  212;  Standard  Oil  Co.  v.  Combs,  96  Ind.  179 
(49  Am.  R.  156) ;  Western  U.  Tel.  Co.  v.  Pendleton,  supra  ; 
Indianapolis,  etc.,  B.  B.  Co.  v.  Kercheval,  16  Ind.  84  ;  Foster 
v.  Kansas,  112  U.  S.  201 ;  Brechbill  v.  Bandall,  102  Ind. 
528 ;  Fry  v.  State,  supra;  Toledo  Agr'l  Works  v.  Work,  70 
Ind.  253 ;  West  Virginia,  etc.,  Co.  v.  Volcanic  Oil  Co.,  5  W. 
Va.  382 ;  State  v.  Perry,  5  Jones  L.  252 ;  Attorney  General 
V.  Bailroad  Companies,  35  Wis.  425. 

The  obvious  deduction  from  what  has  been  said,  as  well  as 
from  the  authorities  cited,  is,  that  the  power  of  a  State  Leg- 
islature  to  prescribe  the  maximum  charges  which  a  telephone 
company  may  make  for  services  rendered,  facilities  afforded, 
or  articles  of  property  furnished  for  use  in  its  business,  is 
plenary  and  complete. 

It  was  made  to  appear  by  the  evidence  that  there  are  sev- 
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eral  instruments  more  or  less  in  nse  by  telephone  companies, 
each  known  as  a  "  telephone/'  one  as  the  hand  telephone,  an- 
other as  the  box  telephone,  a  third  as  the  switchman's  head 
telephone,  and  the  fonrtli  as  the  battery  transmitting  tele- 
phone ;  that  the  first,  known  also  as  the  Bell  hand  or  mag- 
neto telephone,  consists  of  a  bar  magnet  with  a  helix  of 
wire  at  one  end^  a  diaphragm  suitably  mounted  in  front  of 
the  helix,  and  a  hard  rubber  case  supporting  the  whole,  with 
combined  poles  for  making  connection  with  a  cord  from 
twenty-four  to  thirty  inches  long,  and  through  it  with  a 
magneto  bell;  that  this  telephone  will  both  transmit  and 
receive  sounds  or  words  carried  electrically  over  a  connect- 
ing wire ;  that  this  instrument  was  at  first,  with  the  assist- 
ance only  of  the  magneto  or  call  bell,  used  in  transmitting 
as  well  as  in  receiving  telephonic  messages;  that  some  time 
after  this  Bell  hand  telephone  had  thus  come  into  use,  the 
battery  transmitting  telephone,  known  as  the  Blake  trans- 
mitter, was  introduced  and  generally  accepted  as  a  very  de- 
cided improvement  in  the  transmission  of  words  and  sounds 
over  wires  used  by  telephone  companies,  words  and  sounds 
being  transmitted  through  it  in  a  louder  tone  and  with 
greater  effect  than  through  the  Bell  hand  telephone ;  that  for 
some  time  previous  to  the  13th  day  of  April,  1885,  this 
Blake  transmitter  had  come  into  general  use  in  the  trans- 
mission of  messages  with  that  class  of  patrons  and  subscri- 
bers who  desired  the  best  available  telephonic  service ;  that 
since  the  Blake  transmitter  had  come  into  general  use  as 
stated,  the  Bell  hand  telephone  had  been  chiefly  used  as  a 
receiver  of  messages,  only  a  comparatively  few  persons  con- 
tinuing to  use  it  also  for  transmitting  purposes;  that,  on  the 
day  last  named,  and  for  a  considerable  time  previously,  a 
fully  equipped  organization  for  the  convenient  and  ready 
transmission  and  reception  of  messages  over  telephonic  wires, 
consisted,  as  it  still  consists,  of  a  Bell  hand  telephone  and 
cord,  a  Blake  transmitter,  a  magneto  or  call  bell,  a  cell  of 
battery,  a  backboard  and  a  battery  box;  that  the  instru- 
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ments  thus  constituting  a  telephonic  equipment  have  been 
and  still  are  only  rented  by  telephone  companies  to  their 
patrons  and  subscribers,  the  latter  not  being  allowed  to 
either  purchase  or  own  any  of  such  instruments. 

Upon  the  facts  thus  disclosed  by  the  evidence,  it  is,  in  the 
third  place,  contended  that  the  act  of  April  13th,  1885,  un- 
der consideration,  only  limits  the  price  to  be  charged  to  three 
dollars  per  month  when  one  instrument,  known  as  a  tele- 
phone, is  rented  to  a  patron  or  subscriber,  and  does  not  apply 
to  a  case  like  the  one  before  us,  where  two  instruments,  each 
answering  to  that  name,  are,  for  his  greater  convenience^ 
rented  to  the  same  person  to  be  used  together,  and  that  con- 
sequently the  facts  of  this  case  do  not  bring  it  within  the 
penal  provisions  of  that  act. 

In  a  general  sense,  the  name  *'  telephone "  applies  to  any 
instrument  or  apparatus  which  transmits  sound  beyond  the 
limits  of  ordinary  audibility.  The  speaking  tube  used  in  con- 
veying the  sound  of  the  voice  from  one  room  to  another  in 
large  buildings,  or  a  stretched  cord  or  wire  attached  to  vi- 
brating membranes  or  discs,  by  which  the  voice  is  carried  to 
a  distant  point,  is,  strictly  speaking,  a  telephone.  But  since 
the  recent  discoveries  in  telephony,  the  name  is  technically 
and  primarily  restricted  to  an  instrument  or  device  which 
transmits  sound  by  means  of  electricity  and  wires  similar  to 
telegraphic  wires.  In  a  secondary  sense,  however,  being  the 
sense  in  which  it  is  most  commonly  understood,  the  word 
"  telephone ''  constitutes  a  generic  term,  having  reference  gen- 
erally to  the  art  of  telephony  as  an  institution,  but  more  par- 
ticularly to  the  apparatus,  as  an  entirety,  ordinarily  used  in 
the  transmission,  as  well  as  in  the  reception,  of  telephonic 
messages.  In  this  latter  sense,  the  Central  Union  Telephone 
Company,  in  behalf  of  which  the  appellant  stands  as  the  rep- 
resentative in  this  proceeding,  has  very  significantly  sanctioned 
the  use  of  the  word  "  telephone." 

In  August,  1885,  it  published  a  book  for  the  use  of  its 
patrons  and  subscribers,  entitled  '^  Indianapolis  Telephone 
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Directory,"  in  which  those  having  the  use  of  its  telephonic 
instruments  were  instructed  as  follows : 

"  Call  by  numbers. 

"  When  through  talking  ring  out. 

•"Make  all  complaints  to  the  chief  operator — call  No. 
1,000. 

"  Help  each  other  by  answering  your  telephone  promptly. 

"  Do  not  allow  non-subscribers  to  use  your  telephone.  It 
is  unjust  to  other  subscribers,  impedes  the  service,  and  is  a 
violation  of  your  contract." 

These  were  a  substantial  repetition  of  instructions  issued 
by  the  Western  Telephone  Company,  one  of  the  predecessors 
of  the  Central  Union  Telephone  Company,  in  June,  1883. 
In  these  instructions  the  "  telephone  "  is  plainly  referred  to 
as  an  organized  apparatus — an  institution — and  not  as  a  single 
instrument.  In  this  use  of  the  word  "  telephone,"  the  tele- 
phone companies  in  question  simply  adopted  and  emphasized 
what  had  already  been  generally  accepted  as  the  proper  mean- 
ing of  that  word  in  the  connection  in  which  it  was  so  used 
by  them. 

Before  the  great  discovery  of  Prof.  Morse  in  telegraphy, 
the  power  of  electricity  to  give  a  sudden  and  mysterious  im- 
pulse to  a  suspended  wire  was  well  understood  among  those 
most  familiar  with  experiments  in  electrical  science.  His  dis- 
covery consisted  in  the  invention  of  an  instrument,  or  ma- 
<?hine,  which  utilized  that  power  of  electricity,  and  thereby 
enabled  him  to  send  intelligible  messages  over  suspended 
wires  to  remotely  distant  places.  When  that  instrument,  or 
machine,  first  came  into  use,  the  word  "  telegraph  "  was  un- 
derstood to  more  particularly  refer  to  it  as  the  thilig  best 
known  by  that  name;  but  since  that  time  a  much  wider  and 
more  comprehensive  meaning  has  been  attached  to  that  word. 

The  "  telegraph  "  is  now  usually  accepted,  and  in  common 
parlance  is  generally  understood,  as  referring  to  the  entire 
system  of  appliances  used  in  the  transmission  of  telegraphic 
messages  by  electricity,  consisting  of:    JF^raL  A  battery  or 
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other  source  of  electric  power ;  Secondly.  Of  a  line- wire  or 
conductor  for  conveying  the  electric  current  from  one  sta- 
tion to  another ;  Thirdly.  Of  the  apparatus  for  transmitting, 
interrupting,  and,  if  necessary,  reversing  the  electric  cur- 
rent at  pleasure ;  and  FouHhly.  Of  the  indicator  or  signalizing 
instrument.     See  Imperial  Dictionary,  title  "  Telegraph." 

In  the  respect  indicated,  the  varying  meanings  of  the  word 
*' telephone"  are  analogous  to  those  applied  to  the  word  "tel- 
egraph," there  being  very  much  in  common  between  the  two 
systems  of  telephony  and  telegraphy.  In  reaching  a  con- 
clusion as  to  what  is  generally  understood  by  the  use  of  the 
word  "  telephone,"  we  have  been  governed  partly  by  the  in- 
formation judicially  within  our  reach,  and  in  other  respects 
by  the  evidence.  The  word  having  become  a  term  of  art, 
evidence  was  admissible  to  explain  its  proper  meaning.  1 
Greenl.  Ev.,  section  280;  Whart.  Ev.,  section  961  to  972. 

In  view  of  the  condition  of  things  as  shown  to  have  ex- 
isted on  the  13th  day  of  April,  1885,  we  feel  constrained  to 
hold  that  the  word  "  telephone,"  as  used  in  the  act  of  that 
date,  was  intended  to  designate,  and  in  fact  really  referred 
to  an  apparatus  composed  of  all  the  usual  and  necessary  in- 
struments for  the  convenient  and  ready  transmission  and  re- 
ception of  telephonic  messages,  and  not  to  a  single  instru- 
ment only. 

There  was  evidence  at  the  trial  tending  to  prove  that  the 
Central  Union  Telephone  Company  can  not  supply  the  facili- 
ties to  Haughey  provided  for  in  its  contract  with  him  for 
three  dollars  per  month,  without  actual  and  very  serious  loss, 
and,  arguing  that  the  Legislature  can  not  be  presumed  to 
have  intended  to  inflict  injustice  upon  any  person  or  corpora- 
tion, it  is  insisted  we  ought  to  take  the  company's  liability 
to  sustain  a  great  loss  in  a  certain  contingency  into  consid- 
eration in  determining  the  legislative  intention  in  enacting 
the  statute  in  question  in  this  case.  This  argument  is  largely 
based  upon  the  assumption  that  the  company  was  not  at  lib- 
erty to  decline  to  extend  its  line  to  Haughey's  farm  upon  his 


264  SUPREME  CX)URT  OF  INDIANA, 

Severin  t.  The  Board  of  Commissioners  of  Dearborn  Connty. 

request  that  such  an  extension  should  be  made^  and  that  it 
will  be  compelled  to  maintain  such  extension  so  long  &^ 
Haughey  may  require  it  to  be  maintained^  independently  of 
any  contract  with  him  on  the  subject.  This  assumption  is^ 
however,  not  well  founded.  There  is  nothing  in  the  act  of 
the  Legislature  under  review,  or  contained  in  any  other  stat- 
utory or  common  law  regulation  applicable  to  the  subject,  to 
which  our  attention  has  been  called,  which  requires  a  tele- 
phone company  to  construct  a  new  line  against  its  will  or  to 
maintain  an  old  line  longer  than  it  may  feel  inclined  to  do 
so  in  the  exercise  of  a  legitimate  business  discretion.  Be- 
sides, the  power  of  the  Legislature  to  pass  the  act  in  question 
being  conceded,  this  court  can  not  sit  in  judgment  upon 
either  the  justice  or  the  expediency  of  the  enactment  of 
such  a  law.  If  the  law  shall  prove  to  be  either  unjust  or 
inexpedient  in  its  operation,  whether  upon  persons  or  cor- 
porations, the  appeal  must  be  to  the  Legislature  and  not  to 
the  courts.     20  Cent.  Law  Jour.  83. 

The  judgment  is  affirmed,  with  costs. 

Filed  Feb.  20, 1886. 


No.  12,223. 

Severin  v.  The  Board  of  Commissioners  of  Dearborn 

County. 

County  AuDrroB. —  Performing  Work  of  Predecessor.^  Compensation. —  Lia- 
bility of  County. — Notice  to  Board  of  Commissioners. — If  a  county  auditor  is 
entitled  to  recover  at  all  against  the  county  for  performing  work  which 
his  predecessor  should  have  done,  he  must  clearly  show  that  the  work 
should  have  been  performed  by  his  predecessor,  and  that  before  proceed- 
ing with  it  he  notified  the  board  of  commissioners  to  that  effect,  and 
that  he  would  look  to  the  county  for  compensation. 

From  the  Dearborn  Circuit  Court. 

W.  H.  Bainbridge  and  R.  E,  Slater,  for  appellant. 
H.  D.  ilcMuUen,  for  appellee. 
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EiiLiOTT,  J. — The  appellant  seeks  to  recover  for  services  ' 
performed  by  him  as  auditor  of  Dearborn  county,  upon  the 
theory  that  an  incoming  auditor  is  entitled  to  compensation 
for  doing  official  work  left  undone  by  his  predecessor  in 
office.  We  doubt  whether  this  theory  is  a  sound  one,  for  we 
are  inclined  to  the  opinion  that  where  a  public  officer  claims 
compensation  for  official  services,  he  must  show  either  a  stat- 
ute giving  it  to  him,  or  a  contract  stipulating  for  it  made  by 
some  officer  or  body  having  authority  to  bind  the  county. 
Board,  etc.,  v.  Harman,  101  Ind.  551 ;  Noble  v.  Board,  etc., 
101  Ind.  127;  Bynum  v.  Board,  etc.,  100  Ind.  90;  Wright 
V.  Board,  etc.,  98  Ind.  88 ;  Donaldson  v.  Board,  etc.,  92  Ind. 
80;  Nowlea  v.  Board,  etc.,  86  Ind.  179. 

We  need  not,  however,  decide  whether  the  general  theory 
of  the  appellant  is  or  is  not  sound,  for  we  are  satisfied  that 
in  the  case  before  us  it  does  not  appear  that  the  work  done 
by  the  appellant  was  work  that  his  predecessor  should  have 
done.  Where  a  county  officer  seeks  to  hold  a  county  in  a 
case  where  he  has  made  no  contract,  and  where  there  is  no 
express  statute  creating  a  liability,  he  must  make  a  clear  case 
to  justify  a  recovery,  conceding  that  there  can  be  any.  re- 
covery at  all.  The  services  sued  for  are  alleged  to  have 
been  performed  by  the  claimant  in  completing  the  tax  dupli- 
cate which  had  been  partly  prepared  by  his  predecessor. 
These  services  are  thus  specified:  "To  computing  taxes, 
footing  up  the  same,  and  copying  on  auditor's  duplicates  and 
numbering  names  of  taxpayers  in  regular  progression  on  the 
duplicate."  It  appears  from  the  complaint  that  the  appel- 
lant came  into  office  on  the  first  day  of  November,  and  as 
the  statute  requires  that  the  duplicate  shall  be  completed  be- 
fore the  last  day  of  December,  he  had  two  months'  ^vork  to 
do  upon  the  duplicate.  The  court  can  not  say  whether  the 
work  specified  was  that  which  it  was  the  duty  of  the  appel- 
lant to  perform,  or  was  that  which  his  predecessor  ought  to 
have  done,  without  a  much  fuller  statement  of  the  facts  than 
the  one  here  presented.     There  is  no  statute  requiring  an 
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'  outgoing  auditor  to  fully  complete  the  duplicate^  and,  for 
aDything  that  here  appears^  the  predecessor  of  the  appellant 
may  have  fully  performed  his  part  of  the  work. 

In  another  respect  there  is  a  defect  in  the  appellant^s  com- 
plaint^ even  upon  the  concession  that  his  general  theory  is 
correct.  If  there  can  be  any  recovery  at  all  in  a  case  of 
this  class^  it  must  be  shown  that  before  proceeding  with  the 
work  the  auditor  notified  the  board  of  commissioners  that 
the  work  ought  to  have  been  done  by  his  predecessor,  and 
that  he  would  look  to  the  county  for  compensation.  The 
auditor  had  no  right  to  proceed,  granting  the  soundness  of 
his  own  theory,  without  consultation  with  the  commissioners. 
It  was  not  for  him  to  decide  for  himself  that  the  work  ought 
to  have  been  done  by  his  predecessor,  and  that  the  county 
must  pay  him  for  doing  it.  The  county  auditor's  power  is 
hardly  so  autocratic  as  to  permit  him  to  make  and  enforce 
such  a  decision. 
Judgment  affirmed. 

Filed  Jan.  30, 1886. 


No.  11,681. 

EvERsoN  V.  Seller. 

Instructions  to  J  vry,^  Harmless  Error.— Supreme  Court.— IVorfice. — It  is 
a  harmless  error,  for  which  a  judgment  will  not  be  reversed,  to  refuse 
to  give  a  correct  instruction  asked  by  a  party,  where  the  law  is  properly 
stated  in  an  instruction  given  by  the  court  of  its  own  motion. 

Conversion. — Meamre  of  Damages. — Where  one  unlawfully  enters  upon 
the  premises  of  another  and  cuts  and  hauls  to  his  mill  logs  belonging 
to  the  latter,  the  measure  of  damages,  in  an  action  by  the  owner  to  re- 
cover the  value  of  the  logs,  is  the  value  of  the  lumber  in  the  logs  at  the 
mill  and  at  the  time  they  are  there  converted  by  the  defendant  to  his 
own  use,  without  any  reduction  for  labor  bestowed  upon  them. 

From  the  Montgomery  Circuit  Court. 
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E,  C  Snyder  and  M.  W.  Bruner,  for  appellant. 
/.  Wright  and  J.  M,  Seller y  for  appellee. 

HowK,  J. — In  his  complaint  in  this  cause  the  appellee  Sel- 
ler alleged  that,  in  January,  1883,  he  was  the  owner  and  in 
the  possession  of  twenty-five  oak  logs,  of  the  value  each  of 
^25 ;  that  the  appellant  Everson,  and  his  agents,  unlawfully 
entered  upon  appellee's  premises  and  seized,  hauled  away  and 
appropriated  such  oak  logs  to  his  own  use  ;  and  that  appel- 
lee expressly  waived  the  tort  described  and  brought  this  suit 
to  recover  the  value  of  the  logs  so  taken  and  appropriated 
by  appellant  to  his  own  use.     Wherefore,  etc. 

The  cause  was  put  at  issue  and  tried  by  a  juiy,  and  a  gen- 
eral verdict  was  returned  for  the  appellee,  assessing  his  dam- 
ages in  the  sum  of  four  hundred  and  seventy  dollars.  With 
their  general  verdict  the  jury  also  returned  into  court  their 
special  findings  on  particular  questions  of  fact,  submitted  to 
them  by  the  parties  under  the  direction  of  the  court.  The 
facts  thus  found  by  the  jury  were,  substantially,  as  follows: 

There  was  no  contract  made  between  the  parties  to  this  suit 
on  the  6th  day  of  November,  1882,  or  at  any  other  time, 
whereby  plaintiff  sold  to  defendant,  or  agreed  to  sell  to  him, 
the  timber  in  question  in  this  case.  On  November  6th,  1882, 
plaintiff  sold  to  defendant  just  fifty-six  oak  trees,  no  more 
and  no  less.  Plaintiff  did  not,  on  November  6th,  1882,  or 
at  any  time,  sell  or  agree  to  sell  to  defendant  more  than  six 
trees  in  the  north  pasture.  On  or  about  December  19th,  1882, 
and  on  the  first  day  defendant's  hands  began  to  cut  timber  on 
plaintiff's  farm,  plaintiff  informed  such  hands  that  defend- 
ant had  bought  but  six  trees  in  the  north  pasture.  Plaintiff 
told  defendant's  hands,  on  the  day  they  began  to  cut  timber 
on  plaintiff's  farm,  that,  when  they  had  cut  six  trees  in  the 
north  pasture,  they  must  quit  and  cut  no  more  in  that  pas- 
ture. There  were  thirty-seven  thousand  six  hundred  feet  of 
lumber  in  the  twenty-four  logs  in  question  in  this  cause.  De- 
fendant's hands,  when  they  had  cut  not  to  exceed  seven  trees 
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in  the  north  pasture^  quit  cutting  in  that  pasture  and  began 
to  cut  in  the  south  and  middle  pastures  on  plaintiff's  farnu 
Plaintiff  did  not  sell  to  defendant  ninety  oak  trees  for  the 
sum  of  $700,  and  the  trees  sued  for  herein  were  not  included 
in  such  sale^  and  defendant  did  not  pay  the  agreed  price  for 
such  trees. 

Over  appellant's  motion  for  a  new  trial  the  court  rendered 
judgment  against  him,  in  appellee's  iavor^  for  the  damages 
assessed  in  the  general  verdict. 

Several  errors  are  assigned  here  by  the  appellant,  but  the 
only  questions  discussed  by  his  counsel  in  their  briefs  of  this 
cause  are  such  as  arise  under  the  alleged  error  of  the  court  in 
overruling  the  motion  for  a  new  trial. 

It  will  be  seen  from  the  facts  specially  found  by  the  jury^ 
that  the  controverted  question  between  the  parties  in  the  trial 
court  was  whether  the  oak  logs,  described  in  appellee's  com- 
plaint, were,  or  were  not,  part  and  parcel  of  a  lot  of  stand- 
ing trees  purchased  of  appellee  and  paid  for  by  the  appellant. 

Upon  conflicting  evidence  the  jury  decided  this  question 
in  favor  of  appellee  and  against  the  appellant,  and,  of  course^ 
under  our  practice,  we  could  not  disturb  this  decision,  even 
though  it  might  seem  to  be  contrary  to,  and  in  conflict  with,, 
the  fair  preponderance  of  the  evidence.  Fort  Wayne,  etc.,  R. 
R.  Co.  V.  Husaelman,  65  Ind.  73. 

Appellant's  counsel  do  not  ask  in  argument  for  the  reversal 
of  the  judgment  upon  the  weight  of  the  evidence.  They  in- 
sist, however,  that  the  circuit  court  erred  in  overruling  ap- 
pellant's motion  for  a  new  trial  for  two  reasons,  namely:  1. 
Because  the  court  erred  in  refusing  to  give  the  jury  a  certain 
instruction,  at  appellant's  request ;  and,  2.  Because  of  error 
in  the  assessment  of  the  amount  of  recovery,  the  same  being 
too  large. 

The  instruction  asked  by  appellant  and  refused  by  the  court 
was  as  follows  ;  "  If  the  jury  find  from  the  evidence  that  de- 
fendant purchased  from  the  plaintiff  the  timber  herein  sued 
for,  and  paid  for  the  same  the  agreed  price,  then  you  must 
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find  for  the  defendant."  It  is  claimed  by  appellant's  counsel 
that,  "  in  refusing  to  give  this  instruction,  the  court  erred, 
unless  the  same  was  embodied  in  some  other  instruction  given 
to  the  jury."  We  think  that  the  law  of  the  instruction  quoted 
was  embodied  in  an  instruction  given  the  jury  by  the  court 
of  its  own  motion  and  in  its  own  language.  The  instruction 
quoted  was  pertinent  to  the  second  paragraph  of  appellant's 
answer,  which  was  substantially  a  special  plea  of  payment. 
In  one  of  its  own  instructions  the  court  told  the  jury,  in  sub- 
stance, that  if  they  found  the  defendant  had  proved  the  ma- 
terial allegations  of  the  second  paragraph  of  his  answer  by  a 
fair  preponderance  of  the  evidence,  they  must  find  for  the 
defendant.  It  is  manifest,  therefore,  that  the  error  of  the 
trial  court  in  refusing  the  instruction  quoted  did  not  harm 
the  appellant,  and,  for  a  harmless  error,  a  judgment  will  not 
be  reversed.  Freeze  v.  DePuy,  57  Ind.  188;  Stott  v.  Smithy 
70  Ind.  298 ;  Tovm  of  Princeton  v.  Gieske,  93  Ind.  102. 

The  second  reason  assigned  by  appellant's  counsel,  aupray 
for  claiming  that  the  court  erred  in  overruling  the  motion  for 
a  new  trial,  presents  for  decision  a  more  difficult  question. 
At  the  point  on  appellee's  farm  where  the  logs  in  controversy 
were  cut  by  the  appellant,  there  was  evidence  before  the  jury 
tending  to  prove  that  the  lumber  in  the  logs  was  worth 
seventy-five  cents  per  100  feet.  The  jury  found  specially,  as 
we  have  seen,  that  there  were  37,600  feet  of  lumber  in  the 
logs  converted  by  appellant,  and  this  number  of  feet,  at  sev- 
enty-five cents  per  100  feet,  would  give  as  the  value  of  the 
lumber,  at  the  place  where  the  logs  were  cut,  the  sum  of  $282. 
The  logs  were  cut  by  appellant  in  January,  1883,  and  the 
trial  of  this  cause  below  occurred  one  year  later,  in  January, 
1884.  Adding,  therefore,  one  year's  legal  interest  to  the 
value  of  the  lumber  in  the  logs  as  above,  at  the  place  where 
they  were  cut  by  appellant,  makes  a  sum  total  of  $298.92 ; 
and  this  sum,  appellant's  counsel  insist,  was  the  highest 
amount  of  damages  the  appellee  was  lawfully  entitled  to  re- 
cover under  the  evidence.     In  their  general  verdict  the  jury 
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assessed  the  appellee^s  damages  in  the  sum  of  $470,  and,  there- 
fore, it  is  claimed,  on  behalf  of  appellant,  that  there  was  er- 
ror in  the  assessment  of  the  amount  of  appellee's  recovery, 
or  that  his  damages  were  excessive  in  the  sum  of  $171.08. 
^  This  claim  is  based  upon  the  theory  that  appellant's  conver- 
sion of  appellee's  logs  or  lumber  occurred  at  the  time  and 
place  when  and  where  appellant  severed  such  logs  or  lumber 
from  the  freehold,  and  that,  in  such  case,  the  measure  of 
appellee's  damages  (the  tort  being  expressly  waived)  is  the 
value  of  such  logs  or  lumber  at  that  time  and  place,  with 
interest  added  until  the  time  of  the  trial. 

Before  the  appellee  instituted  this  suit  appellant  removed 
the  logs  in  controversy  from  appellee's  farm,  and  hauled  them 
about  five  miles  to  his  saw-mill,  in  the  town  or  village  of 
New  Ross,  a  station  on  a  line  of  railroad.  There  was  evi- 
dence before  the  jury  from  which  they  might  have  found,  and 
apparently  did  find,  that  at  the  time  of  the  commencement 
of  this  suit,  and  at  appellant's  saw-mill  in  New  Ross,  where 
the  oak  logs  described  in  the  complaint  then  were,  such  logs 
or  lumber  were  then  and  there  worth  the  sum  of  one  dollar 
and  fifty  cents  per  one  hundred  feet.  If  the  jury  found,  as 
they  might  have  done  on  the  evidence,  that  such  logs  or 
lumber  were  then  and  there  worth  that  sum  per  100  feet,  and 
if  that  value  was  then  and  there  (the  tort  being  waived)  the 
true  measure  of  appellee's  damages  for  the  conversion  of  his 
logs  or  lumber,  it  is  manifest  that  appellant  can  not  success- 
fully claim  there  was  error  against  him  in  the  assessment  by 
the  jury  of  the  amount  of  appellee's  recovery,  or  that  the 
damages  assessed  in  the  general  verdict  were  excessive.  The 
trial  court  instructed  the  jury,  as  to  the  measure  of  damages 
in  this  case,  as  follows :  "  The  measure  of  damages  is  the  value 
of  the  logs  at  the  time  they  were  converted  to  the  defendant's 
use,  without  any  deduction  for  labor  rendered  or  bestowed 
upon  them  by  the  wrong-doer." 

This  instruction  is  in  accord  with  previous  decisions  of  this 
court,  and  contains,  we  think,  a  correct  statement  of  the  true 
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rule  for  the  measure  of  appellee's  damages  in  the  case  in  hand. 
Yater  v.  Mullen,  24  Ind.  277;  Ellis  v.  Wire,  33  Ind.  127  (5 
Am.  R.  189).  It  is  clear^  we  think^  that  the  appellee  might 
have  recovered  the  possession  of  the  logs  after  they  were  re- 
moved by  appellant  to  his  mill  at  New  Ross,  and  this  being 
so,  we  know  of  no  reason,  and  none  is  suggested  by  appel- 
lant's counsel,  why  the  measure  of  appellee's  damages  in  this 
suit  should  not  be  the  value  of  the  lumber  in  the  logs  at  New 
Ross  and  at  the  time  the  logs  were  there  converted  by  appel- 
lant to  his  own  use. 

We  have  found  no  error  in  the  record  of  this  cause. 

The  judgment  is  a£Qrmed,  with  costs. 

Filed  Feb.  9, 1886. 
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Cbimikai<  Law. — Indictment — Motion  in  Arrea. — On  a  motion  in  arrest  of 
judgment,  if  the  indictment  is  found  to  contain  all  the  essential  elements 
of  a  public  offence,  even  though  to  some  extent  defectively  stated,  it  will 
be  held  sufficient. 

Same. — Penniiting  Leaaed  Hou8e  to  be  Kept  as  a  Howe  of  III  Fame, — An  in- 
dictment which  charges  that  the  defendant,  at,  etc.,  on,  etc.,  did  unlaw- 
fully permit  a  certain  frame  building,  situate  on  lot  No.  41,  in  the  city 
of  v.,  which  he  had  theretofore  let  to  one  A.,  to  be  kept  as  a  house  of 
ill  fame,  and  resorted  to  for  the  purpose  of  prostitution,  then  and  there 
well  knowing  that  it  was  so  kept,  etc.,  is  sufficient  on  a  motion  in  arrest 
of  judgment 

Same. — Ingtruction, — Evidence, — Reputation  of  Defendant  for  Chastity, — In  the 
trial  of  a  cause  wherein  the  defendant  is  charged  with  having  permitted 
a  building  theretofore  let  by  him  to  be  kept  as  a  house  of  ill  fame  and 
resorted  to  with  his  knowledge  for  the  purpose  of  prostitution,  evidence 
of  the  reputation  of  defendant  for  virtue  and  chastity  is  not  admissible ; 
but  where  such  evidence  has  neither  been  offered  nor  admitted,  and 
where  his  reputation  has  been  in  no  way  suggested  during  the  trial,  an 
iostruction  to  the  jury,  that  it  was  competent  for  the  State  to  prove  the 
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reputation  of  the  defendant  for  chastity  and  virtue,  is  not  such  an  error 
as  would  justify  a  reversal. 

Same. — AebuU  Knowledge  o/D^endanL — In  such  a  case  an  instruction  that 
a  landlord  could  not  be  convicted  of  the  offence  chai^ged  without  proof 
that  he  had  knowledge  that  the  house  let  was  kept  as  a  bawdy-house^ 
but  that  it  was  not  necessary  to  prove  that  he  had  witnessed  acts  of  pros- 
titution in  the  house,  or  that  he  had  been  personally  notified  of  such 
acts ;  that  knowledge  might  be  proved  by  circumstantial  evidence,  by 
proof  of  such  facts  and  circumstances  as  would  justify  the  jury  in  com- 
ing to  the  conclusion  that  he  had  such  knowledge,  is  not  erroneous,  the 
jury  having  been  instructed  as  to  the  doctrine  of  reasonable  doubts. 

Same. — Insiruetion. — Purpose  of  i^attUe. — In  such  a  case  an  instruction  that 
"  the  statute  upon  which  this  prosecution  is  based  was  enacted  for  the 
first  time  in  this  State  in  1881 ;  prior  statutes  had  proven  insufficient  to 
restrain  what  all  good  citizens  regarded  as  a  growing  evil ;  this  statute 
aims  to  lessen  the  evil  by  interposing  a  formidable  obstacle  to  the  secur- 
ing of  houses  and  shelter  by  prostitutes,"  contains  nothing  that  could 
have  prejudiced  the  defendant. 

Same. — Prima  Facie  Case. —  Want  of  Knowledge, — Where,  in  such  a  case,  it 
is  proved  by  the  State  that  the  ill  fame  of  the  house  existed,  and  that 
it  was  flagrant  and  notorious,  and  the  other  elements  of  the  case  are 
made  out,  a  prima  facie  case  is  made  out,  and  it  is  then  incumbent  on  the 
defendant  to  show  that  he  had  no  knowledge,  or  that  the  circumstances 
were  such  that  he  may  have  remained  ignorant  of  the  facts,  want  of 
knowledge  being  a  fact  so  peculiarly  within  his  own  breast  that  it  must 
be  regarded  as  an  essential  element  of  his  defence. 

From  the  Knox  Circuit  Court. 

O.  H,  Cobb  and  J.  8.  Pritchett,  for  appellant. 
W,  A.  OuUopy  Prosecuting  Attorney,  (?.  W.  Shaw  and  C, 
-B.  KessingeTf  for  the  State. 

Mitchell,  J. — The  grand  jury  of  Knox  couirty  presented 
to  the  court,  by  formal  indictment,  that  Frederick  Graeter 
did,  on  a  day  therein  named,  unlawfully  permit  a  certain 
frame  building  situate  on  lot  numbered  forty-one,  in  the  city 
of  Vincennes,  which  he  had  theretofore  let  to  one  Mollie 
Avery  to  be  kept  as  a  house  of  ill  fame  and  resorted  to  for 
the  purpose  of  prostkutioa,  then  and  there  well  knowing 
that  it  was  so  kept,  etc. 

After  conviction  there  was  a  motion  to  arrest  the  judgment, 
on  the  ground  that  the  facts  stated  in  the  indictment  did  not 
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constitute  a  public  offence.  It  is  contended  that  the  court 
erred  in  overruling  this  motion.  The  reasons  assigned  are  that 
the  indictment  does  not  disclose  the  terms  of  the  letting,  the 
time  when  the  tenancy  commenced,  nor  that  the  person  to 
whom  the  building  had  been  theretofore  let  was  at  the  date 
of  the  alleged  offence,  or  within  two  years  prior  thereto,  the 
tenant  of  the  defendant.  Section  1994,  R.  8. 1881,  provides 
that,  "  Whoever  keeps  a  house  of  ill  fame,  resorted  to  for  the 
purpose  of  prostitution  or  lewdness;  or  knowingly  lets  a 
house  to  be  so  kept ;  or  knowingly  permits  a  house  which  he 
has  let  to  be  so  kept, — shall  be  fined,"  etc. 

The  indictment  is  predicated  on  the  last  clause  of  the  fore- 
going statute.  The  offence  is  described  substantially  in  the 
terms  employed  in  defining  it.  As  a  general  rule  this  is  suf- 
ficient, ^ate  V.  Miller,  98  Ind.  70;  BetU  v.  State,  93  Ind. 
375.  Whether  the  house  was,  at  the  date  of  the  alleged 
■offence,  let  to  and  occupied  by  Mollie  Avery,  is  not  stated  in 
the  indictment  with  as  much  certainty  as  a  strict  regard  for 
technical  precision  might  require,  on  a  motion  to  quash.  It 
is  charged,  however,  that  the  house  had  been  theretofore  let 
to  her,  and  that  subsequent  to  the  letting  the  defendant  had 
knowingly  permitted  it  to  be  kept  as  a  house  of  ill  fame. 
On  a  motion  in  arrest,  if  the  indictment  is  found  to  contain 
all  the  essential  elements  of  a  public  offence,  even  though 
to  some  extent  defectively  stated,  it  will  be  held  sufficient. 
Greenley  v.  Slate,  60  Ind.  141;  Lowe  v.  State,  46  Ind.  305; 
Shepherd  v.  State,  64  Ind.  43. 

The  sixth,  seventh  and  eighth  instructions  given  by  the 
court  are  complained  of.  In  the  sixth,  the  jury  were  told 
that  it  was  not  necessary  for  the  State  to  prove  particular 
acts  of  prostitution,  as  having  occurred  in  the  house,  in  or- 
der to  establish  the  allegation  that  it  was  a  house  of  ill  fame. 
That  while  such  proof  was  competent,  it  was  also  competent, 
for  the  purpose  of  sustaining  such  allegation,  to  prove  the 
^neral  reputation  of  the  house,  and  also  of  its  inmates  and 
Vol.  105.— 18 


274  SUPREME  COURT  OF  INDIANA, 

Graeter  v.  The  State. 

frequenters,  male  and  female,  "and  of  the  defendant,  for 
chastity  and  virtue."  The  last  part  of  the  instruction  is 
especially  assailed.  If  any  evidence  had  been  either  offered 
or  admitted,  upon  the  subject  of  the  defendant's  chastity  or 
virtue,  in  proof  of  the  allegation  referred  to,  we  should  have 
no  doubt  but  that  the  giving  of  that  part  of  the  instruction 
quoted,  as  well  as  the  admission  of  such  evidence,  would 
have  been  such  error  as  must  have  resulted  in  a  reversal.  It 
was  not  proper  to  admit  or  to  consider  evidence  of  the  de- 
fendant's reputation  for  chastity  and  virtue,  in  order  to  estab- 
lish the  allegation  that  the  house  was  a  house  of  ill  fame. 
No  such  evidence  was  offered  or  admitted,  and  so  fiir  as  the 
record  shows  the  subject  of  the  defendant's  reputation  was  in 
no  manner  suggested  during  the  course  of  the  trial  except 
as  above  stated.  We  can  not,  therefore,  considering  the  re- 
sult arrived  at  upon  the  evidence,  regard  the  error  as  one 
which  could  have  misled  the  jury  or  prejudiced  the  substan- 
tial rights  of  the  defendant.  Section  1891,  R.  S.  1881; 
Epps  V.  State,  102  Ind.  539.  That  it  was  competent  to  con- 
sider evidence  of  general  reputation,  to  establish  the  feet 
that  the  house  was  kept  as  a  house  of  ill  fame,  see  Betts  v. 
State,  supra. 

The  jury  were  told  in  the  seventh  instruction,  that  a  land- 
lord could  not  be  convicted  of  the  offence  charged,  without 
proof  that  he  had  knowledge  that  the  house  let  was  kept  as 
a  bawdy-house,  but  that  it  Was  not  necessary  to  prove  that 
he  had  witnessed  acts  of  prostitution  in  the  house,  or  that  he 
had  been  personally  notified  of  such  acts;  that  knowledge 
might  be  proved  by  circumstantial  evidence,  by  proof  of 
such  facts  and  circumstances  as  would  justify  the  jury  in 
coming  to  the  conclusion  that  he  had  such  knowledge. 

The  appellant  insists  that  the  proof  must  have  shown  that 
he  had  actual  knowledge  that  the  house  was  being  kept  as  a 
house  of  ill  fame,  and  that,  with  such  knowledge,  he  wil- 
lingly permitted  the  house  to  be  so  kept.  If  by  actual 
knowledge  it  is  meant  that  he  must  have  had  personal  knowl- 
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edge,  from  having  witnessed  acts  of  prostitution,  we  do  not 
agree  with  counsePs  contention.  The  appellant  may  have 
had  such  actual  knowledge  from  facts  and  circumstances,  as 
required  him  to  expel  the  occupants  of  the  house.  The 
owner  of  a  house  so  kept  may  not  shut  his  eyes  to  that 
which  is  patent  to  the  community  around  him,  and  stop  his 
ears  from  that  which  has  become  notorious  among  his  neigh- 
bors, and  say  he  has  no  actual  knowledge.  To  hold  that 
personal  knowledge,  from  having  witnessed  acts  of  prostitu- 
tion, or  notice  from  persons  who  had  witnessed  such  acts,  was 
required,  would  be  to  render  the  statute  practically  a  dead 
letter.  The  jury  had  been  told  in  the  third  instruction,  that 
before  the  defendant  could  be  convicted  they  must  be  satis- 
fied beyond  a  reasonable  doubt  that  he  had  knowingly  per- 
mitted the  house  to  be  kept  by  Mollie  Avery  .as  a  house  of 
ill  fame,  resorted  to  for  the  purpose  of  prostitution.  Consid- 
ered in  connection  with  the  third,  the  seventh  instruction 
was  not  erroneous. 

The  court  told  the  jury  that  "the  statute  upon  which  this 
prosecution  is  based  was  enacted  for  the  first  time  in  this 
State  in  1881.  Prior  statutes  had  proven  insufficient  to  re- 
strain what  all  good  citizens  regarded  as  an  alarming  evil. 
This  statute  aims  to  lessen  the  evil  by  interposing  a  formida- 
ble obstacle  to  the  securing  of  houses  and  shelter  by  prosti- 
tutes." We  are  unable  to  discover  anything  in  this  which 
could  have  prejudiced  the  appellant. 

The  contention  of  the  appellee,  that  the  instructions  are 
not  in  the  record,  is  not  well  made.  They  are  properly  pre- 
sented by  a  bill  of  exceptions  filed  under  section  1849,  R.  S. 
1881.  This  latter  section  appears,  through  an  error,  to  be 
cited  in  Erlinger  v.  East,  100  Ind.  434.  The  section  there 
intended  was  629,  R.  S.  1881. 

It  is  contended  with  much  earnestness  that  the  evidence 
does  not  sustain  the  verdict  of  the  jury.  The  argument 
at  this  point  is  directed  to  two  propositions:  First.  That 
there  is  no  evidence  that  the  defendant  knew  that  the  house 
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ivas  being  kept  as  a  house  of  ill  fame.  Second.  That  the 
proof  does  not  show  that  the  house  was  rented  to  MoUie 
Avery,  and  that  it  was  being  so  kept  by  her  as  the  tenant  of 
the  appellant,  and  that^  therefore,  there  is  a  fatal  variance. 
Five  witnesses  testified  on  behalf  of  the  State,  to  the  effect 
that  the  house  had  been  kept  as  a  house  of  prostitution  by 
MoUie  Avery  for  a  period  of  from  two  to  three  years  before 
the  indictment  was  returned ;  that  at  some  periods  three  and 
four  prostitutes  at  a  time  were  inmates  of  the  house ;  that  it 
was  generally  reputed  to  be  a  house  of  prostitution ;  that  the 
defendant,  during  all  that  time  lived  about  one  square  and  a 
half  distant,  and  in  sight  of  the  entrance  to  the  house ;  that 
men  and  lewd  women  were  frequently  seen  to  go  in  the  house, 
both  in  the  day  and  night  time.  One  witness  testified  that, 
on  several  occasions,  inmates  of  the  house  had  been  arrested ; 
that  from  two  to  five  men  at  a  time  were  seen  in  the  house. 
The  defendant  did  not  offer  a  syllable  of  testimony  of  any 
kind,  and  in  this  state  of  the  evidence  the  jury,  under  in- 
structions from  the  court,  found  him  guilty  of  knowingly  per- 
mitting the  house  to  be  kept  as  a  house  of  ill  fame.  That 
the  ill  fame  of  the  house  existed,  and  that  it  was  flagn^nt  and 
notorious,  is  not  and  can  not  be  disputed.  In  such  a  case, 
want  of  knowledge  is  a  fact  so  peculiarly  within  the  breast 
of  the  accused  that  it  must  be  regarded  as  an  essential  ele- 
ment of  his  defence.  Brow  v.  State,  103  Ind.  133;  Goetz  v. 
State,  41  Ind.  162;  Farrell  v.  State,  45  Ind.  371;  Ward  v. 
State,  48  Ind.  289;  Goodwin  v.  Smith,  72  Ind.  113  (37  Am. 
R.  144). 

When  the  State  proved  the  fact  to  exist,  and  that  it  was 
a  matter  of  general  repute  in  the  community  in  which  the 
defendant  lived,  a  prima  facie  case  was  made.  It  was  then 
incumbent  on  the  defendant  to  show  that  he  had  no  knowl- 
edge, or  that  the  circumstances  were  such  that  he  may  have 
remained  ignorant,  of  the  facts. 

With  regard  to  the  variance  suggested,  it  may  be  said,  the 
testimony  shows  that  MoUie  Avery  lived  in  the  house  and 
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was  generally  recognized  as  the  occupant  and  proprietress. 
While  it  is  true,  another,  whose  relations  with  her  are  not 
satisfactorily  established,  testified  that  he  habitually  paid  the 
rent ;  he  also  testified  that  the  defendant  told  him  on  one 
occasion  that  "  he  wanted  Mollie  Avery  to  give  up  the  house,, 
as  he  wanted  to  remove  it/^  It  thus  appears  that  the  de- 
fendant as  well  as  others  recognized  her  as  being  in  posses- 
sion. We  can  not  disturb  the  verdict  on  account  of  the 
amount  of  the  fine  assessed. 

Judgment  affirmed,  with  costs. 

FUed  Jan.  29, 1886. 


♦— 


No.  12,808. 

Leverich  v.  The  State. 

Criminal  Law.— £iU  o^  ExeeptUms, — I'MtrucUon8,~'I\ueUee,  —  All  except 
tions  in  criminal  causes,  not  saved  by  the  entry  of  the  clerk  as  ft  part 
of  the  proceedings  in  court,  must  be  embraced  in  a  bill  of  exceptions. 
Sections  1845-1849,  R.  S.  1881.    This  rule  applies  to  instructions. 

Same. — IiUerU  to  Murder. — Threats. — Evidence. — In  a  prosecution  for  assault 
and  battery  with  intent  to  murder,  after  evidence  that  the  prosecuting 
witness  attacked  the  defendant  has  been  introduced,  proof  of  previous 
threats  by  the  former,  although  never  communicated  to  the  latter,  is  ad- 
missible on  the  ground  that  such  threats  may  illustrate  the  character 
of  the  attack. 

Same. — Newly  Discovered  Evidence. — New  Tiial. — In  such  case,  evidence  of 
threats  made  by  the  prosecuting  witness  against  the  defendant,  discov* 
ered  after  the  trial,  is  cause  for  a  new  trial. 

From  the  Grant  Circuit  Court. 

A.  Steele  J  R,  T.  St.  John,  J,  A.  Kersey  and  L.  D,  Batdioin, 
for  appellant. 

jP.  r.  Hord,  Attorney  General,  S.  W.  Cantwelly  Prosecuting 
Attorney,  and  W.  B.  Hord,  for  the  State. 

NiBLACK,  C.  J. — Upon  an  indictment  for  an  assault  and 
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battery  with  intent  to  murder  one  Sidney  Dillman,  Stephen 
Leverich,  the  appellant,  was  found  guilty  of  an  assault  and 
battery  with  intent  to  commit  manslaughter,  and  sentenced 
to  pay  a  nominal  fine  and  to  be  imprisoned  in  the  State's 
prison  for  the  term  of  two  years. 

Questions  are  first  made  here  upon  some  of  the  instructions 
given  by  the  circuit  court  to  the  jury.  But  the  instructions 
complained  of  are  not  embraced  in  a  bill  of  exceptions ;  they 
are  only  copied  into  the  transcript  by  the  clerk  as  a  part  of 
the  proceedings  at  the  trial,  with  an  entry  on  the  margin  of 
each  in  these  words :  "  Given  and  excepted  to  by  the  defend- 
ant.    Nov.  24th,  1885.     Steele  &  St.  John,  for  deft." 

It  is  objected  on  behalf  of  the  State,  that  these  instruc- 
tions are  not  in  the  record  in  such  a  form  as  to  present  any 
question  upon  them  here.  Section  535,  R.  S.  1881,  provides 
a  summary  method  for  reserving  an  exception  to  the  giving, 
or  the  refusal  to  give,  an  instruction,  without  embodying  it  in 
a  bill  of  exceptions.  But,  in  the  first  place,  the  memorandum 
of  exception  therein  provided  for  must  be  signed  by  the  judge, 
and  not  by  the  attorney  of  the.  party  excepting,  as  formerly. 
In  the  next  place,  the  section  in  question  has  relation  only  to 
proceedings  in  civil  causes.  By  a  reference  to  sections  1845, 
1846, 1847, 1848  and  1849,  of  the  lasl  revision  of  the  statutes, 
it  will  be  observed  that  all  exceptions  in  criminal  causes,  not 
saved  by  the  entry  of  the  clerk  as  a  part  of  the  proceedings 
in  court,  must  be  embraced  in  a  bill  of  exceptions.  There  is, 
consequently,  no  question  before  us  upon  the  instructions 
copied  into  the  transcript  as  herein  above  stated. 

There  was  evidence  tending  to  show  that  the  appellant  and 
Dillman,  the  prosecuting  witness,  were  brothers-in-law,  and 
ihat,  notwithstanding  some  occasional  difierences,  they  were- 
generally  on  what  seemed  to  be  friendly  terms  ;  that  Dillman 
was  a  blacksmith ;  that  the  appellant  was  the  owner  of  a 
buggy  and  a  pair  of  mules ;  that  on  Sunday  morning,  the  7th 
day  of  June,  1885,  the  appellant  hitched  his  mules  to  his 
buggy,  and,  taking  one  Doyle  into  the  buggy  with  him,  started 


NOVEMBER  TERM,  1885,  279 


Leverich  v.  The  State. 


to  attend  a  basket  meeting  somewhere  in  Grant  county ;  that 
he  stopped  on  his  way  at  Dillman's  blacksmith  shop  and  in- 
vited the  latter  to  accompany  him  to  the  basket  meeting ;  that 
Dillman  having  accepted  the  invitation,  and  the  appellant 
seeing  in  his  hand  a  piece  of  Babbitt-metal,  weighing,  per- 
haps, a  pound  or  more,  told  him  to  put  the  metal  in  his 
pocket,  as  one  Davis  had  threatened  to  attack  him,  Dillman, 
whenever  he  should  see  him;  that  Dillman  thereupon  put 
the  metal  in  his  pocket  and  got  into  the  buggy  with  the  ap- 
pellant and  Doyle ;  that  the  appellant,  being  the  driver  of 
the  team,  started  thence  in  the  direction  of  the  basket  meet- 
ing, but  afterwards,  with  the  consent  of  those  accompanying 
him,  turned  and  drove  to  the  town  of  Marion,  where  the  en- 
tire party  remained  until  rather  late  in  the  afternoon ;  that 
upon  their  return  from  Marion  a  discussion  arose  between  the 
ap})ellant  and  Dillman  as  to  whether  the  former  should  take 
the  latter  back  to  his  home,  or  drop  him  at  some  other  point 
in  the  neighborhood ;  that  Dillman,  becoming  suddenly  and 
seemingly  angry,  jumped  out  of  the  buggy,  and,  taking  the 
Babbitt-metal  from  his  pocket,  threw  it  at  the  appellant  and 
hit  him  with  such  force  as  to  cut  through  his  hat  and  into 
the  flesh  on  one  side  of  his  forehead  ;  that  the  appellant,  after 
recovering  from  the  first  stunning  effect  of  the  blow,  also 
jumped  from  his  buggy,  and,  drawing  a  rather  large-sized 
knife,  stabbed  Dillman  in  the  breast,  inflicting  a  painful  and 
injurious,  but  not  fatal,  wound.  The  appellant^s  claim  at  the 
trial  was  that  in  thus  wounding  Dillman  he  acted  only  in 
self-defence. 

After  the  return  of  the  verdict  the  appellant  moved  for  a 
new  trial  upon  the  ground,  amongst  other  things,  of  newly 
discovered  evidence.  This  newly  discovered  evidence  con- 
sisted in  part  of  alleged  threats  by  Dillman  against  the  ap- 
pellant's life,  made  prior  to  the  collision  between  them  which 
resulted  in  this  prosecution,  in  support  of  which  motion  affi- 
davits were  duly  filed. 

It  is  insisted  on  behalf  of  the  State  that  the  alleged  newly 
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discovered  evidence  could  only  be  used  upon  another  trial  for 
the  purpose  of  impeaching  Dillman^  and  that,  as  a  new  trial 
will  not  ordinarily  be  granted  for  newly  discovered  evidence 
of  a  merely  impeaching  character^  the  circuit  court  did  not 
err  in  refusing  to  grant  a  new  trial  to  let  in  proof  of  the  al- 
leged threats  made  by  Dillman.     Evans  v.  Stdte,  67  Ind.  68. 

When,  however,  threats  may  be  proven  in  a  case  like  this 
they  are  admissible  as  independent  facts  tending  to  throw 
light  upon  the  transaction,  and  hence  neither  necessarily  nor 
ordinarily  as  mere  impeaching  evidence. 

Wharton  on  Criminal  Evidence,  at  section  757,  thus  com- 
ments upon  the  admissibility  of  threats  made  by  deceased  or 
the  prosecuting  witness :  "  Can  evidence  to  the  effect  that  the 
deceased,  prior  to  a  homicide,  threatened  the  defendant's  life, 
be  received ;  and  if  so,  is  it  a  prerequisite  to  the  proof  of  such 
threats  that  they  should  be  shown  to  have  been  communi- 
cated to  the  defendant?  Certainly,  if  such  evidence  is  of- 
fered to  prove  that  the  defendant  had  a  right  to  kill  the  de- 
ceased, there  being  no  proof  of  a  hostile  demonstration  by 
deceased,  then  it  is  irrelevant.  *  *  *  *  On  the  other  hand^ 
if  the  question  is  as  to  which  party  in  the  encounter  is  the 
assailant,  then  it  is  admissible  to  prove  by  the  prior  declarations 
of  either  that  the  attack  was  one  he  intended  to  make.  Threats 
to  this  effect  by  the  defendant  are  always,  as  has  been  seen, 
admiasible ;  and  it  is  properly  held  that  there  is  equal  reason, 
supposing  a  collision  between  the  deceased  and  the  defendant 
to  be  first  proved,  for  the  admission  of  such  threats  by  the 
deceased."  As  to  the  same  subject,  see,  also,  Holler  v.  State, 
37  Ind.  57  (10  Am.  R.  74);  Wood  v.  State,  92  Ind.  269; 
Boyle  V.  State,  97  Ind.  322 ;  Campbell  v.  People,  16  111.  17. 

Evidence  that  the  deceased,  or  the  prosecuting  witness,  at- 
tacked the  defendant  being  first  introduced,  proof  of  previous 
threats  by  him  is  admissible  upon  the  ground  that  such  threats 
may  tend  to  illustrate  the  character  of  the  attack  thus  made, 
although  never  communicated  to  the  defendant. 

The  evidence  of  threats  made  by  Dillman,  claimed  to  have 
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been  discovered  since  the  trial^  was^  consequently^  competent 
and  material^  and  more  than  mere  impeaching  evidence^  and, 
for  that  reason,  we  feel  constrp,ined  to  hold  that  a  new  trial 
ought  to  have  been  granted  upon  the  showing  made,  by  the 
appellant. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a 
new  trial. 

The  clerk  will  give  the  necessary  notice  for  the  return  of 
the  prisoner  to  the  custody  of  the  sheriff  of  Grant  county. 

FUed  Feb.  9, 1886. 


No.  10,996. 

CoNBAD  V.  Kinzie. 

iNfiriBVcnoNS  to  Jury. — OmitUd  Points. — Jhractiee* — An  objection  to  an  in- 
struction to  the  jury,  that  it  fails  to  state  the  difference  between  the  va- 
rioas  paragraphs  of  defendant's  answer,  is  unavailable.  An  instruction 
covering  the  point  should  have  been  asked. 

Save. — IhxnniMory  Note. — Signing  and  Delivery  on  Smiday. — Province  of  Jury. 
— In  an  action  on  a  promissory  note,  alleged  by  the  defendant  to  have 
been  signed  and  delivered  on  Sunday,  an  instruction  "  that,  before  the 
defendant  can  successfully  make  out  that  kind  of  a  defence,  he  should 
have  pleaded  in  writing,  as  well  as  proved  by  a  fair  preponderance  of 
the  evidence,  that  he  not  oply  executed  the  note  on  Sunday,  but  that  it 
was  delivered  and  accepted  by  the  plaintiff  on  Sunday,''  is  correct,  and 
does  not  invade  the  province  of  the  jury. 

Same. — Rule  of  Oonstrudion. — Instructions  are  to  be  taken  and  construed 
together,  and  if,  when  so  construed,  they  contain  a  correct  statement  of 
the  law,  they  will  afford  no  sufficient  ground  for  reversal,  even  though  a 
single  sentence,  standing  alone  and  detached  from  its  context,  might 
seem  to  be  erroneous. 

From  the  Cass  Circuit  Court. 

D.  D.  Dykemariy  W.  T.  Wilson  and  G.  C.  Taber,  for  ap- 
pellant. 

M.  Winfield  and  Q.  A.  Myers,  for  appellee. 
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HowK,  J. — This  was  a  suit  by  the  appellee,  Sarah  Kinzie, 
against  the  appellant;  Conrad,  and  one  John  M.  Smith.  Ap- 
pellee's complaint  counted  upon  a  promissory  note  for  $134.58, 
executed  by  appellant  and  his  co-defendant  Smith,  dated  Jan- 
uary 25th,  1879,  and  payable  one  day  after  date  to  appellee, 
by  her  then  name  of  Sarah  Skinner.  Defendant  Smith  was 
defaulted  and  disappeared  from  the  case.  Appellant  sepa- 
rately answered  in  six  paragraphs,  of  which  the  first  was  a 
general  denial  of  the  complaint,  and  each  of  the  other  para- 
graphs stated  a  special  defence.  Appellee  replied  by  a  gen- 
eral denial.  The  issues  joined  were  tried  by  a  jury  and  a 
general  verdict  was  returned  for  appellee.  With  their  gen- 
eral verdict,  the  jury  also  returned  into  court  their  special 
findings  on  particular  questions  of  fact  submitted  to  them 
by  appellant,  under  the  direction  of  the  court,  as  follows : 

"  1.  Was  not  the  note  in  suit  signed  by  the  defendant  Con- 
rad on  the  Sabbath-day  ?     Answer.    Yes. 

"  2.  Was  not  the  note  in  suit  delivered  by  the  defendant 
Conrad  on  the  Sabbath-day  to  John  M.  Smith  ?   Ans.    Yes. 

"3.  Was  not  the  note  in  suit  delivered  by  Richard  Skin- 
ner to  the  plaintiff  on  Sunday  ?     Ans.    No. 

"  4.  Is  not  the  defendant  Conrad  surety  on  the  note  in  suit 
for  John  M.  Smith  ?     Ans.    Yes. 

"  5.  After  defendant  Conrad  signed  the  note  in  suit,  to 
whom  did  he  deliver  it  and  on  what  day  of  the  week  ?  Ans. 
To  John  M.  Smith,  on  the  Sabbath-day." 

Over  appellant's  motions  for  a  new  trial  and  in  arrest,  the 
court  rendered  judgment  for  appellee,  and  against  the  appel- 
lant, on  the  general  verdict  of  the  jury.    ' 

A  number  of  errors  are  assigned  here  by  the  appellant, 
but  his  counsel  have  expressly  limited  their  argument  to  the 
consideration  of  the  alleged  error  of  the  court  in  overruling 
his  motion  for  a  new  trial.  The  other  errors  assigned  must, 
therefore,  be  considered  as  waived.  The  only  cause  for  a 
new  trial  insisted  upon  here,  by  appellant's  counsel,  is  an  al- 
leged error  of  law  occurring  at  the  trial,  in  giving  the  jury 
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a  certain  instruction  of  the  court's  own  motion.  This  in- 
struction  reads  as  follows : 

'^  To  this  complaint  the  defendant  has  answered  by  several 
paragraphs:  First.  He  denies  the  execution  of  the  note. 
Second.  He  says  he  has  paid  it.  Third.  That  it  was  without 
consideration.  In  the  fourth^  fifth  and  sixth  paragraphs^  he 
set^  up  against  the  note^  as  a  perfect  defence^  that  the  note 
was  executed  on  Sunday  by  himself,  W.  T.  Conrad,  as  surety 
for  John  M.  Smith,  and  it  was  delivered  by  him  on  that  day 
to  his  co-defendant,  and  that  is  as  far  as  he  has  any  knowl- 
edge of  the  note,  and  that  he  had  received  no  consideration 
for  the  note.  I  am  inclined  to  hold,  upon  that  subject,  the 
law  to  be  as  follows :  That,  before  the  defendant  can  success- 
fully make  out  that  kind  of  a  defence,  he  should  have  pleaded 
in  writing,  as  well  as  proved  by  a  fair  preponderance  of  the 
evidence,  that  he  not  only  executed  the  note  on  Sunday,  but 
that  it  was  delivered  and  accepted  by  the  plaintiff  on  Sun- 
day. I  hold  that  the  decisions  of  the  Supreme  Court,  that 
you  have  heard  quoted  here,  are  not  now  the  law  in  this 
State,  but  there  is  a  later  decision  which  governs,  and,  as  far 
as  this  case  is  concerned,  the  law  as  the  court  gives  you,  you 
must  use  and  be  governed  by.  The  defendant,  before  he  can 
avail  himself  of  or  properly  make  out  the  defence  to  prevent 
a  recovery  on  the  note  at  the  hands  of  the  plaintiff,  either 
upon  the  fourth,  fifth  or  sixth  paragraphs  of  answer,  must 
have  proven  by  a  fair  preponderance  of  the  evidence  that  this 
particular  note  in  suit  was  executed  by  him  upon  Sunday, 
the  first  day  of  the  week  as  it  is  called  in  the  statute,  and 
that  it  was  delivered  by  him  upon  that  day,  or  some  one  rep- 
resenting him,  to  the  plaintiff  in  this  case.  If  the  plaintiff 
then  accepted  the  note,  knowing  these  facts,  then  she  stands 
in  equal  respect  of  the  law  as  being  guilty  of  a  violation  of 
the  criminal  statute  of  this  State.  It  is  against  the  law  to 
do  common  labor  on  the  Sabbath-day,  or  the  first  day  of  the 
week  commonly  called  Sunday. 

"  It  is  now  decided  by  our  Supreme  Court,  that  if  a  note 
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is  executed  upon  the  Sabbath-day  (I  mean  by  execution, 
signed),  and  it  was  afterwards  delivered  upon  a  Sabbath-day, 
the  plaintiff  knowing  the  fact — delivered  to  the  plaintiff  on 
the  Sabbath-day — then  these  facts  being  proven  by  a  fair 
preponderance  of  the  evidence,  the  plaintiff  could  not  re- 
cover in  the  case/' 

The  record  of  this  cause  contains  no  other  instruction  to 
the  jury  except  the  one  above  quoted ;  but  it  is  certified  in 
the  bill  of  exceptions,  that  "the  court  gave  to  the  jury  no 
instruction  that  could,  in  any  degree,  limit,  modify  or  change 
such  instruction.''  In  their  discussion  of  the  instruction 
quoted,  appellant's  learned  counsel  say :  "  We  think  this  in- 
struction is  clearly  bad  for  the  following  reasons : 

"1.  It  misstates  appellant's  sixth  answer. 

"  2.  It  invades  the  province  of  the  jury,  and  gives  them  to 
infer  that  certain  necessary  proof  has  not  been  made. 

"  3.  It  requires  proof  of  knowledge  in  the  appellee  of  the 
signing  and  delivery  of  the  note  on  Sunday. 

"  4.  The  court  directs  the  attention  of  the  jury  pointedly 
to  certain  decisions  of  the  Supreme  Court,  to  the  prejudice 
and  injury  of  the  appellant." 

We  will  consider  and  pass  upon  these  objections  to  the  in- 
struction quoted,  in  their  enumerated  order.  In  common 
fairness  to  the  learned  judge  who  presided  at  the  trial  of 
this  cause,  it  ought  to  be  premised,  we  think,  that  the  record 
fails  to  show  any  request  by  or  on  behalf  of  either  party, 
that  the  court  should  instruct  the  jury  in  writing.  It  is 
manifest  from  the  phraseology  and  diction  of  the  instruction 
quoted,  that  the  court  instructed  the  jury  orally,  and  that  the 
instruction,  as  it  appears  in  the  bill  of  exceptions,  was  written 
by  the  official  stenographer  of  the  court,  from  his  short-hand 
notes,  and  was  not  the  composition  of  the  presiding  judge. 

1.  It  is  claimed  by  appellant's  counsel,  that  the  court  mis- 
stated the  sixth  paragraph  of  answer.  We  do  not  think  the 
court's  instruction  is  fairly  open  to  this  objection  or  criti- 
cism.    The  court  did  not  state  at  all  the  sixth  paragraph  of 
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answer^  except  as  coupled  with  the  fourth  and  fifth  para- 
agraphs  of  answer.  Of  these  three  paragraphs^  joined  to- 
gether by  a  copulative  conjunction,  the  court  spoke  and  gave, 
we  think,  a  fair  statement  of  appellant^s  defence  as  therein 
stated.  If  he  thought  the  attention  of  the  jury  should  be 
directed  to  the  difference  between  the  sixth  paragraph  of  an- 
swer and  the  fourth  and  fifth  paragraphs,  he  should  have 
asked  the  court  for  an  instruction  covering  the  point.  His 
first  objection  to  the  instruction  quoted,  we  think,  is  untena- 
ble and  presents  no  question  of  law  for  our  decision. 

2.  It  is  next  claimed  by  appellant,  that  the  court's  in- 
struction invaded  the  province  of  the  jury,  and  gave  them  to 
infer  that  certain  necessary  proof  had  not  been  made.  This 
claim  is  founded  upon  the  following  excerpt  from  the  instruc- 
tion quoted :  "  That,  before  the  defendant  can  successfully 
make  out  that  kind  of  a  defence,  he  should  have  pleaded  in 
writing,  as  well  as  proved  by  a  fair  preponderance  of  the 
evidence,  that  he  not  only  executed  the  note  on  Sunday,  but 
that  it  was  delivered  and  accepted,  by  the  plaintiff  on  Sun- 
day." The  law  as  declared  in  this  extract  from  the  court's 
instruction  can  not  be,  and  is  not,  questioned  by  appellant's 
counsel  in  their  briefs  of  this  cause.  The  burden  of  the 
issues  joined  on  the  fourth,  fifth  and  sixth  paragraphs  of  his 
answer,  was  unquestionably  on  the  appellant;  and  to  main- 
tain the  defence  pleaded  in  such  paragraph,  it  was  incumbent 
on  him  to  prove  by  a  fair  preponderance  of  the  evidence,  that 
he  not  only  signed  the  note  in  suit  on  Sunday,  but  that  such 
note  was  delivered  to  and  accepted  by  the  appellee  on  Sun- 
day. City  of  Evansville  v.  Morris^  87  Ind.  269  (44  Am.  R. 
763) ;  Kuhm  v.  Oatea,  92  Ind.  66. 

It  is  insisted,  however,  by  appellant's  counsel,  as  we  un- 
derstand them,  that,  by  the  mood  and  tense  of  the  verb, 
''should  have  proved,"  in  connection  with  the  context,  the 
court  told  the  jury,  by  implication,  that  appellant  had  not 
proved,  etc.,  and  thus  invaded  the  province  of  the  jury,  who 
were  the  exclusive  judges  of  what  had  or  had  not  been  proved. 
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We  do  not  think  that  the  extract  quoted  from  the  court's  in- 
struction is  fairly  subject  to  the  construction  which  counsel 
seek  to  place  upon  it.  But  if  it  were,  we  are  of  opinion 
that  the  entire  instruction  contains  a  correct  statement  of  the 
law  applicable  to  the  case  made  by  the  pleadings  and  evi- 
dence. It  is  unfair  to  single  out  and  assail  a  sentence  from 
a  long  instruction^  and  the  practice  has  been  disapproved 
and  condemned  again  and  again  in  the  decisions  of  this  court. 
Instructions  are  to  be  taken  and  construed  together,  and  if, 
as  thus  construed,  they  contain  a  correct  statement  of  the  law 
applicable  to  the  case,  they  will  afford  no  sufficient  ground 
for  the  reversal  of  the  judgment,  even  though  a  single  sen- 
tence, standing  alone  and  detached  from  its  context,  might 
seem  to  be  erroneous.  Union  MuL  Life  Ins,  Co.  v.  Buchanan, 
100  Ind.  63,  and  cases  cited.  When  the  instruction  quoted 
is  considered  as  an  entirety,  we  think  it  was  impossible  for 
the  jury  to  be  misled  thereby,  or  to  infer  therefrom  what  ap- 
pellant's counsel  claim  was  implied  therein. 

3  and  4.  We  have  carefully  examined  and  considered  the 
arguments  of  appellant's  counsel  in  support  of  the  third  and 
fourth  reasons  assigned  by  them  as  above  for  claiming  that 
the  court's  instruction  quoted  is  clearly  bad.  Having  reached 
the  conclusion  that  the  instruction,  as  an  entirety,  contains  a 
fair  and  correct  statement  of  the  law  applicable  to  the  case,  we 
can  not  hold  the  instruction  erroneous  because  of  any  verbaj 
inaccuracies  or  loosely  worded  expressions  therein,  which 
could  not  and  did  not,  as  it  seems  to  us,  prejudice  or  injure 
the  appellant  in  any  respect.  Appellant's  counsel  have  ably 
and  elaborately  discussed  the  several  objections  urged  by 
them  to  the  court's  instruction,  but,  for  reasons  already  given, 
we  think  that  these  objections  are  not  well  taken  and  ought 
not  to  be  sustained. 

We  have  found  no  error  in  the  record  of  this  cause. 

The  judgment  is  affirmed,  with  costs. 

Filed  Feb.  11, 1886. 
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No.  12,362. 

Nelson  v.  The  Boabd  of  Commissionebs  of  Pobey 

County. 

Statute  of  Liiotatioivs. — Claim  by  Qntniy  Qerkfor  Extra  Servion, — "ilc- 
ecuntJ^ — An  itemized  claim  by  the  county  clerk  for  extra  services  is  an 
^  account "  within  the  meaning  of  section  292,  B.  S.  1881,  limiting  the 
right  of  action  thereon  to  six  years. 

From  the  Posey  Circuit  Court. 

A.  P.  Hovey  and  O.  V.  MemieSy  for  appellant. 
E.  M.  Spencer,  for  appellee. 

Mitchell,  J.— On  the  20th  day  of  March,  1886,  Wil- 
liam Nelson,  formerly  clerk  of  the  circuit  court,  and  ex  of- 
ficio clerk  of  the  court  of  common  pleas  of  Posey  county, 
filed  an  itemized  account  against  the  board  of  commissioners 
of  the  above  named  county,  which  aggregated  $784.90. 

The  account  was  duly  verified,  and  the  items  consisted  of 
charges  for  extra  services  in  issuing  certificates  of  allowances 
to  jurors,  copying  and  indexing  orders  for  allowances,  issuing 
venires,  empanelling  and  swearing  grand  juries,  orders  open- 
ing court,  making  bar-dockets,  etc.  It  covered  all  the  years 
from  1867  to  1873  inclusive. . 

An  answer  setting  up  the  six  years^  statute  of  limitations 
was  filed,  and  upon  consideration  the  board  of  commissioners 
gave  judgment  dismissing  the  claim.  An  appeal  was  taken 
to  the  circuit  court,  where  the  same  answer  was  refiled.  The 
demurrer  was  overruled,  and,  the  appellant  refusing  to  reply, 
judgment  was  given  against  him  for  costs. 

An  act  passed  in  1861,  found  in  2  6.  &  H.  652,  since  re- 
pealed, provided  "  that  the  board  of  county  commissioners 
shall  annually  allow  the  clerk  and  sheriff  of  their  respective 
counties  an  annual  compensation  for  extra  services  as  such, 
not  exceeding  one  hundred  dollars  each.  But  no  such  allow- 
ance shall  be  made  to  either  of  those  officers  until  he  shall 
have  filed  a  detailed  statement  of  his  charges,  with  items  and 
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dates,  and  taken  and  subscribed  an  oath  or  affirmation  to  the 
truth  thereof,"  etc. 

Under  section  292,  R.  S.  1881,  actions  '^on  accounts  and 
contracts  not  in  writing  "  are  required  to  be  commenced  within 
six  years  after  the  cause  of  action  accrues.  Under  section 
294  all  actions  not  otherwise  limited  are  required  to  be 
brought  within  fifteen  years. 

It  is  contended  that  the  six  years'  statute  has  no  applica- 
tion to  the  account  or  claim  filed,  that  this  is  an  action  not 
otherwise  limited,  and  as  a  consequence  the  limitation  which 
governs  is  fifteen  years,  under  section  294.  The  argument 
in  favor  of  this  construction  rests  on  the  assumption  that  the 
phrase  "  on  accounts,"  as  mentioned  in  the  statute,  refers  to 
the  old  common  law  action  of  account  as  it  existed  in  the 
twenty-third  year  of  the  reign  of  James  I. 

The  word  "  account "  has  no  very  clearly  defined  legal 
meaning.  In  Rensselaer  Glass  Factory  v.  Reid,  5  Cow.  587, 
593,  Sandford,  C,  said :  "An  account  is  no  more  than  a 
list  or  catalogue  of  items,  whether  of  debts  or  credits." 

The  primary  idea  of  "account"  is  some  matter  of  debt  and 
credit,  or  of  a  demand  in  the  nature  of  debt  and  credit  be- 
tween parties,  arising  out  of  contract,  or  of  a  fiduciary  rela- 
tion, or  some  duty  imposed  by  law.  It  is  none  the  less  an 
account  that  all  the  items  of  charge  are  by  one  person  against 
another,  instead  of  being  a  statement  of  mutual  demands  of 
debit  and  credit,  provided  the  charges  arise  out  of  contract, 
express  or  implied,  or  from  some  duty  imposed  by  law. 

If  the  county  was  liable  to  the  appellant,  its  liability  grew 
out  of  the  fact  that  he  had  performed  certain  services  re- 
quired of  him,  for  which  the  law  had  fixed  no  certain  com- 
pensation. The  law  imposed  upon  the  board  of  commissioners 
the  duty  of  annually  allowing,  within  a  certain  limit,  as  they 
should  deem  proper,  for  such  services,  upon  condition  that  the 
appellant  should  file  a  detailed  statement  of  his  charges,  with 
items  and  dates.     Such  a  statement  constituted  an  account 
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'within  the  meaning  of  the  statute.     Harris  v.  Chridian,  10 
Pa.  St.  233. 

If  the  appellant  was  entitled  to  coerce  the  allowance  of  all 
or  any  part  of  such  account,  his  right  to  do  so  accrued  at  the 
end  of  each  current  year,  upon  the  making  out  and  presenta- 
tion of  such  statement  or  account.  The  statute  could  not^be 
prevented  from  running  by  failing  to  make  it  out  when  the 
right  to  do  so  accrued. 

In  the  case  of  Moore  v.  State,  ex  rel.j  55  Ind.  360,  an  action 
to  recover  from  a  clerk  certain  docket  and  unclaimed  witness 
fees,  the  defendant  successfully  interposed  the  six  years'  statute 
of  limitations.  It  was  there  held  that  an  action  for  breach  of 
duty  for  failing  to  pay  over  money  as  the  law  required  was 
barred  by  the  six  years'  statute.  There  was  in  that  case  neither 
contract  nor  mutuality  of  account,  but  the  law  imposed  upon 
the  clerk  the  duty  of  annually  paying  over  all  unclaimed  wit- 
ness fees,  etc. 

No  reason  occurs  to  us  why  the  statute  should  not  be  held 
to  apply  in  this  case  as  in  that,  nor  does  it  seem  to  us  that 
the  appellant's  account  for  services  against  the  county  stands 
on  any  different  footing  from  that  of  any  other  claim  for  ser- 
vices which  the  law  made  it  the  duty  of  the  board  to  allow 
upon  proper  presentation. 

The  judgment  is  affirmed,  with  costs. 
FUed  Feb.  9, 1886.  / 
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Shular  v.  The  State. 

€biminai<  Law. — Change  cf  Judge. — ApplieaHon  hy  One  JoinOy  Indicted  with 
Another. — Bresenee  of  Other  Party. — Severance. — Where  one  of  two  persons 
jointly  indicted  for  murder  separately  applies  for  a  change  of  judge,  an 
order  for  such  change  may  be  made  when  the  other  party  is  not  present^ 
the  effect  of  the  application  and  order  being  to  sever  the  defences. 
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Same. — Sqparate  Trials, — Court  may  Suggest  Prapiritty  of, — Not  only  may  par- 
ties jointly  indicted  be  tried  separately  upon  demand,  but  the  courts 
when  justice  requires  it,  may  suggest  in  express  words  the  propriety  of 
separate  trials. 

Same. — Employment  of  Counsel  to  Assist  Ih-oseeuting  Attorney, —  Diserttion  cf 
Court. — It  is  within  the  discretion  of  the  trial  court  to  direct  the  em- 
ployment of  counsel  to  assist  the  prosecuting  attorney  in  conducting  a 
trial  against  a  person  accused  of  felony. 

Same. — Statute, — The  defendant  in  a  criminal  case,  who  asks  the  benefit  of 
the  provisions  of  a  statute,  must  take  the  benefit  just  as  the  statute 
giyes  it. 

Same. — Murder. — Inspection  of  Plaoe  by  Jury. — Absence  of  Accused, — Evidenot, 
— The  court  may,  without  error,  upon  the  request  of  the  defendant  in  a 
prosecution  for  murder,  send  the  jury,  unaccompanied  by  the  defend- 
ant, to  inspect  the  premises  where  the  homicide  was  committed,  a.  such 
yiew  does  not  constitute  evidence  in  the  case. 

Same. — Constitutional  Xatp.— Section  1827,  R.  S.  1881,  providing  for  a  view 
of  the  place  in  which  any  material  fact  occurred,  "  with  the  consent  of 
all  the  parties,'*  is  constitutional. 

Same. — Argument  of  Counsel. — Pi-adice. — Misconduct  of  counsel  in  argu- 
ment to  the  jury,  to  be  available  for  the  reversal  of  the  judgment,  must 
be  of  such  a  character  as  to  injure  the  substantial  rights  of  the  de- 
fendant. 

Same. — Slatejnents  as  to  Collateral  Matters. —  Character  <f  Accused. — A  state- 
ment of  the  prosecuting  attorney  in  argument,  upon  a  merely  collateral 
matter,  which  it  is  apparent  does  not  injure  the  defendant,  and  also  a 
statement,  without  more,  that  the  character  of  the  accused  is  shown  by 
his  own  witnesses,  will  not  justify  a  reversal. 

Same. — Impeachment  of  Witness. — Instruction. — It  is  not  error  to  instruct  the 
jury  that  in  passing  upon  the  credibility  of  a  witness  they  may  con- 
sider "  his  impeachment  in  any  case  where  the  witness  is  found  to  be 
successfully  impeached." 

Same. — Misconduct  of  Jury. — Affidavits, — Supreme  Court — Practice, — Where 
misconduct  of  the  jury  is  assigned  as  cause  for  a  new  trial,  and  affi- 
davits and  counter-affidavits  are  filed  and  evidence  is  heard,  but  on  ap- 
peal only  the  affidavits  in  support  of  the  motion  are  in  the  record,  the 
question  will  not  be  considered. 

From  the  Montgomery  Circuit  Court. 

W.  H.  Thompson^  W.  B.  Herod  and  J.  West,  for  appellant. 
A,  JB.  Anderson,  F,  31.  Howard,  G.  W,  PavJ,  J.  E.  Hum" 
phries  and  W.  W.  Thornton,  for  the  State. 

Elliott,  J. — The  appellant  was  jointly  indicted   with 
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James  Cunningham  for  the  murder  of  William  Lane.  There 
were  separate  trials,  and  the  appellant  was  convicted  of  man- 
slaughter. 

The  trial  court  entertained  a  motion  by  Cunningham  for  a 
change  of  judge  and  made  an  order  for  a  change  at  a  time 
when  the  appellant  was  not  present,  and  this  ruling  is  as- 
signed for  error. 

In  our  judgment  the  ruling  was  not  erroneous.  The  stat- 
ute expressly  provides  that  parties  jointly  indicted  may  sever 
in  their  defences  and  may  demand  separate  trials.  The  ap- 
plication for  a  change  of  judge  by  Cunningham  was  a  decla- 
ration that  he  desired  to  sever  in  his  defence,  and  that  was  a 
declaration  he  had  a  right  to  make  whether  the  party  jointly 
indicted  with  him  was  or  was  not  present.  It  is  not  necesr- 
sary  for  a  party  who  claims  a  right  to  sever  to  make  an  ex- 
plicit declaration  of  his  election ;  it  is  sufficient  if  his  acts 
are  such  as  indicate  an  election  to  be  separately  tried. 

One  of  two  defendants  jointly  indicted  has  a  right  to  ap- 
ply for  a  change  of  venue,  and  the  effect  of  granting  the 
order  is  to  sever  the  defences,  leaving  the  defendant  who 
does  not  apply  for  a  change  to  be  tried  in  the  court  where 
the  indictment  was  found,  and  carrying  the  trial  of  the  other 
defendant  to  the  court  to  which  the  cause  was  ordered  upon 
his  application.  State  v.  Carothera,  1  Greene,  Iowa,  464 ;  State 
V.  MaHin,  2  Iredell,  101 ;  State  v.  Wetherford,  25  Mo.  439 ; 
Hunter  v.  People,  1  Scam.  453;  John  v.  State,  2  Ala.  290; 
1  Bishop  Crim.  Proced.,  section  75 :  Wharton  Crim.  PI.  and 
Pr.  (8th  ed.),  sec.  602. 

In  Brown  v.  State,  18  Ohio  St.  496,  it  was  held  that  a 
change  of  venue  upon  the  application  of  one  of  several  de- 
fendants was  proper,  and  that  it  operated  as  a  severance. 
The  court  there  said :  '^  It  seems  quite  clear  to  us  that  a  mo- 
tion by  one  of  two  persons  jointly  indicted,  for  a  change  of 
venue  as  to  him  alone,  necessarily  involves  and  includes  a 
motion  for  a  separate  trial ;  and  that  the  granting  of  such 
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motion  necessarily  involves  and  includes  the  granting  of  a 
separate  trial  also.'' 

As  the  motion  made  by  Cunningham  for  a  change  of  judge 
necessarily  involved  the  declaration  of  an  election  to  be  tried 
separately,  it  follows  that  the  appellant  was  not  entitled  to 
demand  that  he  should  be  present  when  it  was  made  and 
acted  upon,  since  that  matter  concerned  his  co-defendant 
alone.  Where  there  is  a  severance,  it  is  not  necessary  that 
all  who  are  jointly  indicted  should  be  in  court  when  orders 
are  made  that  affect  one  only  of  the  defendants.  It  is,  in- 
deed, held  by  respectable  courts,  that  the  defendant  need  not 
be  present  when  an  application  for  a  change  of  venue  is  made 
in  his  own  behalf.  State  v.  Elkina,  63  Mo.  159;  HopMns  v. 
State,  10  Lea,  204;  Rothschild  v.  State,  7  Texas  App.  519. 
This  rule  is  in  harmony  with  the  decision  in  Epps  v.  State, 
102  Ind.  539,  that  a  defendant  need  not  be  present  at  the 
hearing  of  motions,  although  he  must  be  present  on  the  trial. 
There  are  authorities  supporting  this  doctrine,  among  them. 
State  V.  Jefcoat,  20  S.  C.  383;  State  v.  Fahey,  35  La.  Ann.  9; 
State  V.  Clark,  32  La.  Ann.  558 ;  State  v.  Harris,  34  La. 
Ann.  118.  We  need  not,  however,  go  further  in  this  in- 
stance than  to  declare  that  one  of  two  defendants  jointly  in- 
dicted may  apply  for' a  change  of  judge,  that  the  application 
involves  a  declaration  of  a  demand  for  a  separate  trial,  and 
that  the  presence  of  the  person  jointly  indicted  with  the  de- 
fendant, at  the  time  the  application  is  made  or  ruled  on,  is 
not  required. 

It  is  within  the  discretion  of  the  trial  court  to  direct  the 
employment  of  counsel  to  assist  the  prosecuting  attorney  in 
conducting  a  trial  against  a  person  accused  of  felony.  Wood 
V.  State,  92  Ind.  269 ;  Siebert  v.  State,  95  Ind.  471 ;  Tall  v. 
State,  ex  rel,  99  Ind.  238 ;  Bradshaw  v.  State,  17  Neb.  147 ; 
State  V.  Montgomery,  22  N.  W.  Rep.  639. 

The  trial  court  did  the  appellant  no  legal  injury  in  ap- 
pointing counsel  to  assist  the  prosecution,  nor  was  there  any- 
thing said  in  announcing  its  rulings  upon  that  question,  which 
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trenched  upon  any  of  the  appellant's  rights.  It  is  a  mistake 
to  suppose  that  one  jointly  indicted  with  another  has  a  right 
to  a  joint  trial ;  on  the  contrary,  at  common  law  the  prose- 
cution might  demand  separate  trials,  and  under  our  statute 
any  defendant  may  demand  that  a  separate  trial  be  awarded 
him.  The  court,  when  justice  requires  it,  may  suggest  in  ex- 
press words  the  propriety  of  separate  trials. 

The  court,  on  the  motion  of  the  appellant,  sent  the  jury  to 
inspect  the  premises  where  the  homicide  was  committed,  and 
did  not  direct  that  the  defendant  should  be  present  when  the 
inspection  was  made ;  but  no  request  was  made  by  the  de- 
fendant that  he  should  be  allowed  to  be  present,  nor  was  there 
even  a  suggestion  to  the  court  that  he  desired  to  accompany 
the  jury  ;  nor  did  he,  although  he  was  present  when  the  jury 
left  the  court-room,  ask  that  he  be  permitted  to  go  with  them ; 
nor  did  he  object  in  any  manner  to  their  making  the  inspec- 
tion. But  the  record  shows  more  than  this,  for  it  shows  that 
the  court  directed  the  attention  of  the  defendant  and  his 
counsel  to  the  statute,  and  stated  that  it  required  the  consent 
of  the  parties,  and  inquired  if  they  consented  to  the  order,  to 
which  inquiry,  as  the  record  recites,  the  defendant's  counsel 
responded  "  by  renewing  their  request,  and  defendant  indi- 
cated his  assent." 

Many  authorities  are  cited  by  counsel  in  support  of  the 
general  principle  that  the  defendant  must  be  present  when 
evidence  is  given  against  him,  and  that  this  is  the  general 
rule  we  have  no  doubt ;  but  the  question  here  is  whether  the 
case  is  within  the  rule,  not  what  the  general  rule  is.  Whether 
the  case  is  within  this  general  rule  must  depend  upon  the  pro- 
visions of  our  statute  and  the  conduct  of  the  appellant. 

Our  statute  provides  that  "  Whenever,  in  the  opinion  of 
the  court  and  with  the  consent  of  all  the  parties,  it  is  proper 
for  the  jury  to  have  a  view  of  the  place  in  which  any  mate- 
rial fact  occurred,  it  may  order  them  to  be  conducted  in  a 
body,  under  the  charge  of  an  oiBcor,to  the  place,  which  shall 
be  shown  to  them  by  some  person  appointed  by  the  court  for 
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that  purpose.  While  the  jury  are  thus  absent,  no  person, 
other  than  the  officer  and  the  person  appointed  to  show  them 
the  place,  shall  speak  to  them  on  any  subject  connected  with 
the  trial." 

This  statute  does  not  intend  that  the  view  of  the  premises 
where  a  crime  was  committed  shall  be  deemed  part  of  the  ev- 
idence, but  intends  that  the  view  may  be  had  for  the  purpose 
of  enabling  the  jury  to  understand  and  apply  the  evidence 
placed  before  them  in  the  presence  of  the  accused  in  open 
court.  Deferring,  for  the  present,  the  consideration  of  the 
authorities,  and  reasoning  on  principle,  we  shall  have  no  dif- 
ficulty in  concluding  that  the  statute  does  not  intend  that  an 
inspection  of  a  place  where  a  crime  was  committed  shall  be 
taken  as  evidence.  It  can  not  be  seriously  doubted  that  ev- 
idence can  only  be  delivered  to  a  jury  in  a  criminal  case  in 
open  court,  and,  unless  there  is  a  judge,  or  judges,  present, 
there  can  be  no  court.  The  statute  does  not  intend  that  the 
judge  shall  accompany  the  jury  on  a  tour  of  inspection ;  this 
is  so  obvious  that  discussion  could  not  make  it  more  plain. 
The  jury  are  not,  the  statute  commands,  to  be  spoken  to  by 
any  one  save  by  the  officer  and  the  person  appointed  by  the 
court,  and  they  are  forbidden  to  talk  upon  the  subject  of 
the  trial.  It  is  the  duty  of  the  jurors  to  view  the  premises, 
not  to  receive  evidence,  and  nothing  could  be  done  by  the 
defendant,  or  by  his  counsel,  if  they  were  present,  so  that  their 
presence  could  not  benefit  him  in  any  way,  nor  their  absence 
prejudice  him.  The  statute  expressly  provides  who  shall  ac- 
company the  jury,  and  this  express  provision  implies  that  all 
others  shall  be  excluded  from  that  right  or  privilege.  It  is 
quite  clear  from  these  considerations,  that  the  statute  does  not 
intend  that  the  defendant  or  the  judge  shall  accompany  the 
jury,  and  it  is  equally  clear  that  the  view  obtained  by  the 
jury  is  not  to  be  deemed  evidence. 

Turning  to  the  authorities  we  shall  find  our  conclusion 
well  supported.  The  statute  of  Kansas  is  substantially  the 
same  as  ours,  except  that  it  does  not,  as  ours  does,  require  the 
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-consent  of  all  of  the  parties,  and  in  a  strongly  reasoned  ease 
it  was  held  that  it  was  not  error  to  send  the  jury,  unaccom- 
panied by  the  defendant,  to  view  the  premises  where  a  burg- 
lary had  been  committed.  Brewer,  J.,  by  whom  the  opin- 
ion of  the  court  was  prepared,  said,  in  speaking  of  the  statute : 
'^  Nothing  is  said  in  it  about  the  presence  of  the  defendant, 
the  attorneys,  the  officers  of  the  court,  or  the  judge.  On 
the  contrary,  the  language  seems  to  imply  that  only  the 
jury  and  officer  in  charge  are  to  be  present.  The  trial  is 
not  temporarily  transferred  from  the  court-house  to  the 
place  of  view.  They  are  *  to  be  conducted  in  a  body ' '  while 
thus  absent.'  This  means  that  the  place  of  trial  is  unchanged, 
and  that  the  jury,  and  the  jury  only,  are  temporarily  re- 
moved therefrom.  Just  as  when  the  case  is  finally  submit- 
ted to  the  jury,  and  they  '  retire  for  deliberation,'  there  is 
simply  a  temporary  removal  of  the  jury.  The  place  of  trial 
is  unchanged.  And  whether  the  jury  retire  to  the  next 
room,  or  are  taken  to  a  building  many  blocks  away,  the  efiect 
is  the  same.  In  contemplation  of  law  the  place  of  trial  is  not 
changed.  The  judge,  the  clerk,  the  officers,  the  records,  the 
parties,  and  all  that  go  to  make  up  the  organization  of  the 
court  remain  in  the  court  room."  Statev.  Adams,  20  Kan.  311. 
The  keenest  scrutiny  will  disclose  no  infirmity  in  this  rea- 
soning, and.  it  is  in  close  agreement  with  that  of  our  own 
court.  In  Jeffersonvilley  etc.,  J?.  R.  Co.  v.  BoweUj  40  Ind. 
645,  this  court  overruled  the  case  of  Evansmlle,  etc.,  22.  R. 
Co.  V.  Gochran,  10  Ind.  560,  and  adopted  the  views  of  the 
Supreme  Court  of  Iowa,  expressed  in  Close  v.  Samm,  27  Iowa, 
503.  That  court,  in  speaking  of  a  statute  similar  to  ours, 
said :  "  It  seems  to  us  that  it  was  to  enable  the  jury,  by 
the  view  of  the  premises  or  place,  to  better  understand  and 
comprehend  the  testimony  of  the  witnesses  respecting  the 
same,  and  thereby  the  more  intelligently  to  apply  the  testi- 
mony to  the  issues  on  trial  before  them,  and  not  to  make 
them  silent  witnesses  in  the  case,  burdened  with  testimony 
miknown  to  both  parties,  and  in  respect  to  which  no  oppor- 
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tunity  for  cross-examination  or  correction  of  error,  if  any, 
could  be  afforded  either  party."  The  doctrine  of  Close  v. 
Bamm,  supra,  was  again  expressly  approved  in  Heady  v. 
Vevay,  etc.,  T.  P.  Co.,  52  Ind.  117,  and  it  was  said :  "  It  re- 
sults that  the  impression  made  upon  the  minds  of  the  jurors 
does  not  constitute  a  part  of  the  evidence  in  the  cause/' 
The  case  of  JeffersonvUley  etc.,  R.  R.  Co.  v.  Botvefiy  supra, 
was  approved  in  Oa,gg  v.  Vetter,  41  Ind.  228  (13  Am.  R. 
322),  and  in  City  of  Indianapolis  v.  Scotty  72  Ind.  196.  In 
the  case  last  cited  it  was  said :  ^'  Perhaps,  strictly  speaking, 
the  jury  had  no  right  to  do  anything  more  than  to  view  the 
premises,  thereby  to  enable  them  the  better  to  apply  the  evi- 
dence given  upon  the  trial." 

Counsel  refer  us  to  Carroll  v.  State,  5  Neb.  1,  where  a  dif- 
ferent view  is  taken,  but  we  can  not  yield  assent  to  that  de- 
cision. It  is  not  a  carefully  considered  case ;  not  a  single 
authority  is  cited,  and  there  is  no  reasoning  in  support  of 
the  conclusion  reached.  The  court  there  quote  the  statute 
and  say :  *^  This  should  be  done  in  the  presence  of  the  pris- 
oner, unless  he  decline  the  privilege,  as  he  is  entitled  to 
have  all  the  evidence  received  by  the  jury  taken  in  his  pres- 
ence." Nothing  more  is  said  upon  the  subject,  and  the  entire 
question  is  thus  summarily  disposed  of.  If  our  decisions  are 
correct  in  holding  that  the  view  of  the  premises  taken  by 
the  jury  does  not  constitute  evidence,  that  of  the  learned 
court  from  whose  decision  we  have  quoted  must  be  wrong. 
In  our  investigation  we  have  found  two  other  cases  which 
deserve  a  brief  notice.  In  State  v.  Bertin,  24  La.  Ann.  46, 
the  jury  were  permitted  to  inspect  the  place  where  a  burg- 
lary had  been  committed,  and  a  witness  for  the  prosecution 
was  directed  to  accompany  them  and  point  out  to  them  places 
marked  on  a  diagram,  and  this  was  held  to  be  error.  We 
need  only  say  of  that  case,  that  the  permission  given  a  wit- 
ness to  explain  a  diagram  to  the  jury  was  permission  to  give 
evidence  in  the  absence  of  the  accused,  and  that  there  was 
not,  in  Louisiana,  any  statute  allowing  a  jury  to  make  an  in- 
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spectioD.  These  two  characteristics  plainly  mark  the  differ- 
ence between  that  case  and  this.  The  case  of  Benton  v.  State, 
30  Ark.  328,  is  not  so  easily  disposed  of,  but  we  think  that 
it  falls  into  the  same  error  as  the  court  did  in  Carroll  v.  State, 
supra,  of  regarding  the  inspection  of  the  jury  as  evidence. 
If  it  is  not  evidence,  and  so  our  cases  declare,  the  ground  falls 
away  from  the  assumption  upon  which  the  whole  argument 
of  the  case  rests,  and  we  concur  with  the  court  in  Adams  v. 
StcUe,  supra,  in  declining  to  assent  to  it.  Benton  v.  State, 
supra,  is,  however,  addressed  to  the  constitutional  phase  of 
the  subject,  of  which  we  shall  hereafter  speak,  and  does  not 
consider  the  effect  of  such  a  statute  as  ours.  It  can  not, 
therefore,  be  deemed  an  authority  upon  the  construction  and 
effect  of  the  statute,  since  it  does  not  profess  to  discuss  that 
subject.  Mr.  Wharton,  in  a  single  sentence  disposes  of  the 
question,  citing  the  case  of  Benton  v.  State,  supra,  and,  of 
course,  must  be  understood  as  referring  to  the  procedure  in 
jurisdictions  where  there  is  no  statute  regulating  the  subject. 
Wharton  Crim.  Law  (7th  ed.),  section  3160. 

Thus  &r  we  have  considered  the  question  immediately  un- 
der examination  without  reference  to  the  important  provision 
of  our  statute,  that  the  view  can  only  be  ordered  upon  *^  the 
consent  of  all  the  parties,''  as  well  as  without  reference  to  the 
important  fact  that  the  appellant  himself  requested  that  the 
jury  be  directed  to  view  the  premises  where  the  homicide  was 
committed.  As  the  defendant  asked  the  benefit  of  the  pro- 
visions of  the  statute,  he  must  take  the  benefit  just  as  the  stat- 
ute gives  it.  In  discussing,  as  we  shall  presently  do,  the  con- 
stitutional phase  of  the  question,  we  shall  refer  to  authorities 
which  fully  sustain  this  proposition.  The  statute  here  under 
discussion  grants  a  privilege  upon  condition  that  only  the 
persons  designated  by  the  court  shall  accompany  the  jury, 
and  the  defendant  has  no  right  to  assail  the  action  of  the 
court  in  obeying  the  provisions  of  the  statute  which  he  him- 
self invoked.  The  reasoning  of  the  court  in  People  v.  Bonney, 
19  Cal.  426,  forcibly  applies  to  the  phase  of  the  question  which 
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we  are  here  discussing,  as  well  as  to  other  questions  in  the  case. 
It  was  there  said :  "  The  court  had  the  discretion  to  permit 
the  jury  to  view  these  physical  objects;  and  this  was  neither 
in  contemplation  of  the  act  or  otherwise  any  part  of  the  trial. 
It  was  rather  a  suspension  of  the  trial  to  enable  the  jury  to 
view  the  ground^  etc.,  that  they  might  better  understand  the 
testimony.  We  do  not  see  what  good  the  presence  of  the  pris- 
oner would  do,  as  he  could  neither  ask  nor  answer  ques- 
tions, nor  in  any  way  interfere  with  the  acts,  observations  or 
conclusions  of  the  jury.  If  he  had  desired  to  see  the  ground 
that  he  might  be  assisted  in  his  defence  by  the  knowledge 
thus  obtained,  possibly  the  court  would  have  granted  him  the 
privilege;  but  the  fact  that  the  jury  went  upon  the  ground 
without  being  accompanied  by  him  is  no  good  reason  for  set- 
ting aside  the  verdict,  especially  as  he  neither  made  objection 
nor  asked  permission  to  accompany  them  at  the  time." 

We  come  now  to  the  constitutional  phase  of  the  question. 
We  are  to  be  governed  by  the  provisions  of  our  State  Con- 
stitution, and  are  not  controlled  by  the  Federal  Constitution, 
for  the  reason  that  the  procedure  in  trials  for  offences  against 
the  laws  of  the  State  is  not  governed  by  the  provisions  of 
the  National  Constitution  except  in  cases  where  the  States 
are  named.  This  is  settled  law.  Butler  v.  State,  97  Ind. 
378;  State  v.  Bostcell,  104  Ind.  541,  and  authorities  cited. 

The  provision  of  the  bill  of  rights,  conferring  upon  an  ac- 
cused the  right  to  be  confronted  by  the  witnesses,  is  not  in- 
fringed by  a  statute  which  confers  upon  a  defendant  the  right 
to  waive  the  privilege  of  being  confronted  in  open  court  by  the 
witnesses  of  the  State.  Two  things  concur  in  such  a  statute, 
the  waiver  by  the  accused,  and  the  consent  of  the  State  that 
its  citizens  may  make  such  a  waiver.  The  rights  secured  by 
the  Constitution  are  fundamental,  but  they  may,  where  the 
statute  so  provides,  be  waived  by  the  accused.  "  These  rights 
may  be  separated  into  two  classes,  namely,  those  in  wliich  the 
public  generally,  and  as  a  community,  is  interested,  as  well  as 
the  individual  to  whom  they  happen  directly  to  apply  in  any 
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particular  instance ;  and  those,  more  in  the  nature  of  privi- 
leges, which  are  for  the  benefit  of  the  individual  alone,  and 
do  not  in  any  way  affect  the  general  public,  whether  the  indi- 
vidual avails  himself  of  them  or  not."  Waiver  of  Constitu- 
tional Rights  in  Criminal  Cases,  6  Crim.  Law  Mag.  182. 

The  provision  in  the  twelfth  section  of  the  bill  of  rights, 
securing  to  one  accused  of  crime  the  privilege  of  being  con- 
fronted by  the  witnesses,  belongs  to  the  second  of  the  two 
classes  named,  and  is  a  privilege  which  may  be  waived. 

In  Bogga  v.  StaUy  8  Ind.  463,  it  was  held  that  an  objection 
that  a  deposition  was  taken  without  the  consent  of  the  ac- 
cused, was  waived  by  a  failure  to  make  it  in  the  trial  court. 
The  rule,  as  declared  in  the  case  of  Bvtler  v.  State,  supra,  is 
that  a  defendant  who  elects  to  take  depositions  under  the  stat- 
ute concedes  to  the  State  a  like  privilege,  thus  waiving  his 
constitutional  privilege.  This  doctrine  is  firmly  supported  by 
the  authorities.  In  addition  to  those  cited  in  that  case  may 
be  cited  the  following :  Williama  v.  State,  61  Wis.  281 ;  Wills 
V.  State,  73  Ala.  362;  State  v.  Wagner,  78  Mo.  644  (47 
Am.  R.  131) ;  Hancock  v.  State,  14  Texas  App.  392. 

A  striking  illustration  of  the  doctrine  that  a  defendant  in 
a  criminal  case  may  waive  a  constitutional  right  is  supplied 
by  those  cases  which  hold  that  where  an  accused  takes  a  new 
trial  under  a  statute,  he  waives  his  right  to  insist  upon  the 
constitutional  provision  prohibiting  a  citizen  from  being  put 
in  jeopardy  twice  for  the  same  offence. 

In  Veatch  v.  State,  60  Ind.  291,  the  theory  of  the  appellant 
was,  that,  having  been  tried  on  an  indictment  charging  him 
with  murder,  and  having  been  convicted  of  manslaughter,  he 
could  not  again  be  tried  for  murder,  but  the  court  denied  the 
correctness  of  the  theory,  and  held  that  he  might  be  tried  for 
the  greater  offence.  It  was  there  said,  among  other  things : 
"  Now,  it  would  seem,  that,  if  a  party  takes  a  new  trial  in  a 
criminal  case,  he  takes  it  on  the  terms  prescribed  by  the  stat- 
ute, and  consents  to  be  placed  ^  in  the  same  position  as  if  no 
trial  had  been  had.' "  Other  cases  assert  a  like  doctrine.  Mor- 
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ri8  V.  State,  1  Blackf.  37 ;  United  States  v.  Perez,  9  Wheat. 
579 ;  State  v.  Davis,  80  N.  C.  384 ;  Ccm.  v.  Arnold,  6  Crim. 
Law  Mag.  61 ;  Lesslie  v.  State,  18  Ohio  St.  390;  Livingston's 
Case,  14  Grat.  (Va.)  592 ;  United  States  v.  Harding,  1  Wall. 
Jr.  127 ;  State  v.  McCord,  8  Kan.  232  (12  Am.  R.  469). 

Another  illustration  is  supplied  by  the  cases  which  hold 
that  where  the  statute  so  provides  a  jury  trial  may  be  waived. 
Murphy  v.  State,  97  Ind.  579 ;  In  re  Staff,  6  Grim.  Law^  Mag. 
828. 

The  cases  which  hold  that  an  accused  may  voluntarily  waive 
his  right  to  be  present  at  the  trial,  or  may  forfeit  it  by  mis- 
conduct, furnish  still  further  illustrations  of  the  doctrine  we 
are  considering.  McCorkle  v.  State,  14  Ind.  39;  State  v. 
Wamire,  16  Ind.  357;  Fight  v.  State,  7  Ohio,  180;  Bar- 
ton V.  State,  67  Ga.  653  (44  Am.  R.  743) ;  United  States  v. 
Davis,  6  Blatch.  464.  It  would  not  be  difficult  to  add  many 
authorities  to  those  we  have  cited,  but  we  deem  them  amply 
sufficient  to  sustain  our  proposition  that  the  statute  under  dis- 
cussion is  not  unconstitutional. 

Assuming,  as  we  feel  satisfied  we  may  do,  that  the  statute 
is  constitutional,  and  assuming  that  we  have  correctly  con- 
strued the  statute,  there  can  be  no  question  that  the  trial 
court  committed  no  error  in  sending  the  jury,  at  the  appel- 
lant's request,  to  view  the  place  where  the  homicide  was 
committed. 

A  new  trial  is  asked  upon  the  ground  that  one  of  the 
counsel  for  the  State  was  guilty  of  misconduct  in  the  argu- 
ment to  the  jury.  There  are  different  phases  of  this  ques- 
tion, and  we  will  dispose  of  them  as  they  are  presented  by 
the  record.  The  bill  of  exceptions  thus  presents  one  phase 
of  the  question :  "  Mr.  Anderson  in  his  closing  argument  said : 
*Mr.  Thompson  talks  about  the  kindness  with  which  he 
treated  thS  memory  of  Billy  Lane ;  that  he  did  not  attack  it, 
and  only  brought  out  the  conduct  of  Billy  Lane,  on  the  night 
he  was  killed,  because  it  was  a  part  of  the  transaction  and 
circumstances  culminating  in  his  death.     Gentlemen  of  the 
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jury,  if  Mr.  Thompson  could  have  found  any  proof  to  show 
anything  against  the  character  of  Billy  Lane,  he  had  the  right 
to  introduce  it.  He  had  the  right  to  prove  that  Billy  Lane 
was  a  desperate,  quarrelsome  and  dangerous  man.  Any  evi- 
<lence  of  that  kind  would  have  been  competent  and  proper. 
But  we,  gentlemen  of  the  jury,  were  precluded  by  the  law 
from  attacking  the  character  of  defendant.  We  were  not  al- 
lowed to  show  what  the  character  of  defendant  was.'  Where- 
upon the  defendant's  counsel  objected  that  the  State's  attor- 
ney was  improj)erly  commenting  upon  the  character  of  the 
defendant,  and  was  endeavoring  to  argue  by  innuendo  that 
the  character  of  the  defendant  was  bad.  Whereupon  the 
court  remarked  that  *  The  character  of  the  defendant  is  not 
in  question  and  is  not  to  be  commented  upon.'  The  said 
Albert  B.  Anderson  thereupon  said :  '  I  have  not  commented 
upon  his  character;  I  was  just  going  to  say,  gentlemen  of 
the  jury,  that  while  we  were  precluded  by  the  law  from  show- 
ing what  the  character  of  the  defendant  was,  it  appeared  in 
evidence  from  the  defendant's  own  witneas  what  the  char- 
acter was.'  To  which  last  statement  of  the  said  Albert  B. 
Anderson,  and  also  to  the  whole  of  the  aforesaid  statement 
so  made  the  defendant  at  the  time  excepted." 

So  far  as  the  prosecuting  attorney's  comments  upon  the 
right  of  the  defendant  to  show  the  character  of  the  deceased 
are  concerned,  we  need  only  say  that  no  fault  can  be  found 
with  them,  for  it  is  the  law  that,  in  the  particulars  named, 
the  character  of  the  deceased  may  be  proved,  and  it  was  not 
an  unreasonable  inference  that  if  it  had  been  bad  the  defend- 
ant would  have  given  evidence  to  that  effect. 

Nor  was  the  counsel  in  error  in  saying  that  the  State  had 
no  right  to  attack  the  character  of  the  defendant,  although, 
as  the  court  rightly  directed  the  jury,  his  character  was  not 
^'in  question,  and  is  not  be  commented  on."  Nor  was 
there  material  error  in  the  statement  that  the  character  of  the 
accused  was  shown  by  the  testimony  of  his  own  witnesses. 
There  are  cases  where  the  character,  or,  more  strictly  speak- 
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ing^  the  disposition^  of  a  person  accused  of  crime^  may  appear 
from  the  testimony,  and  there  was  evidence  in  this  case  tend- 
ing to  show  the  disposition  of  the  defendant.  Where  facts 
are  before  a  jury,  it  is  proper  for  counsel  to  draw  inferences 
from  them,  and  even  though  they  proceed  illogically  the  er- 
ror will  not  require  or  justify  a  reversal.  It  is  not  easy  to 
define  the  boundary  between  fair  debate  and  misconduct,  but 
we  can  not  say  that  the  line  was  passed  in  this  instance  in 
what  was  said  as  to  what  the  evidence  established. 

In  the  case  of  Proctor  v.  DeCamp,  83  Ind.  559,  we  said: 
"  There  was  evidence,  in  the  case  before  us,  upon  which  the 
appellee's  counsel  had  a  right  to  comment.  Granting  that  he 
drew  from  it  an  unauthorized  conclusion,  or  that  he  gave  it 
a  wrong  coloring  and  meaning,  he  was  still  within  the  evi- 
dence, and  when  this  is  so  courts  can  not  interfere.  If  coun- 
sel go  beyond  the  evidence  and  bring  in  foreign  and  unproved 
matters,  courts  should  interfere,  and  if  the  trial  court  does 
not  interfere,  and  the  matter  improperly  brought  before  the 
jury  is  of  a  material  character,  the  appellate  court  may  re- 
verse the  judgment.  But  it  is  not  every  violation  of  the  rules 
governing  the  discussion  of  causes  before  the  jury  that  will 
entitle  the  complaining  party  to  have  the  verdict  set  aside  ; 
for  if  the  statement  be  an  unimportant  one,  or  one  not  likely 
to  wrongfully  influence  the  jury,  the  verdict  will  be  upheld.'* 
This  is  the  rule  declared  and  enforced  in  Combs  v.  State,  75 
Ind.  215,  in  Morrison  v.  State,  76  Ind.  335,  in  Epps  v.  StaJte^ 
102  Ind.  539,  and  in  Anderson  v.  State,  104  Ind.  467. 

This  case  differs  very  materially  from  the  cases  of  Brow  v. 
State,  103  Ind.  133,  and  BesseUe  v.  State,  101  Ind.  85,  for  in 
those  cases  the  counsel  did  not  simply  draw  a  wrong  inference 
from  the  facts,  or  erroneously  state  a  proposition  of  law,  but 
in  one  of  these  cases  the  counsel  assumed  the  position  of  a 
witness  by  stating  very  material  facts,  and  in  the  other 
the  counsel  not  only  usurped  the  place  of  a  witness,  for  he 
also  singled  out  and  assailed  one  of  the  jurors.  There  is 
still  another  distinguishing  feature,  and  that  is  this^  here  the 
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court  correctly  stated  the  law  to  the  jury,  saying  that  the 
question  was  not  before  them,  and  must  not  be  discussed ; 
while  in  the  cases  referred  to  the  court  declined  to  interfere, 
and  neither  corrected  nor  rebuked  the  counsel. 

The  other  phase  of  the  question  presented  by  the  assign- 
ment in  the  motion  for  a  new  trial,  that  the  State's  counsel 
was  guilty  of  misconduct,  is  of  a  somewhat  different  char- 
acter from  that  just  discussed,  but,  still,  we  think  that  it  falls 
within  the  same  general  principles.  The  facts  upon  which 
the  alleged  improper  statement  of  the  counsel  for  the  State 
was  based  were  collateral  to  the  principal  and  controlling 
questions  in  the  case,  and  the  statement  was  made  in  response 
to  a  statement  of  defendant's  counsel. 

We  do  not  think  that  it  can  be  justly  said  that  the  state- 
ment of  the  prosecuting  attorney  upon  a  merely  collateral 
matter  worked  an  injury  to  the  substantial  rights  of  the  ap- 
pellant, and  it  is  only  in  cases  where  there  is  a  substantial 
injury  to  the  appellant  that  we  can  reverse.  As  was  said  in 
Morrison  v.  State,  stipra,  "  If,  for  every  transgression  of  the 
prosecuting  attorney  beyond  the  bounds  of  logical  or  strictly 
legal  argument,  the  defendant  could  claim  a  new  trial,  few 
verdicts  could  stand,  and  the  administration  of  criminal  jus- 
tice would  become  impracticable."  What  was  said  in  Combs 
V.  State,  supra,  bears  so  directly  upon  the  question  as  we  here 
encounter  it,  that  we  quote  from  the  opinion  in  that  case :  "  If 
every  immaterial  assertion  or  statement  which  creeps  into  an 
argument  were  to  be  held  ground  for  reversal,  courts  would 
be  so  much  occupied  in  criticising  the  addresses  of  advocates 
as  to  have  little  time  for  anything  else.  Common  fairness 
requires  that  courts  should  ascribe  to  jurors  ordinary  intelli- 
gence, and  not  disregard  their  verdicts  because  counsel,  dur- 
ing the  argument,  may  have  made  some  general  statements 
not  supported  by  evidence.  Of  course,  there  may  be  cases 
where  the  matters  stated  are  so  weighty  and  important  as  to 
do  the  accused  injury,  and,  whenever  this  is  so,  the  appellate 
court  should  not  hesitate  to  adjudge  a  reversal." 
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In  this  instance  it  is  evident  that  from  the  character  of  the 
counsePs  statement,  from  the  matter  upon  which  it  was  based, 
and  from  the  cause  which  called  it  out,  that  we  ought  not  to 
se verse  the  judgment  of  the  trial  court. 

We  have  given  the  evidence  a  careful  study,  and  are  con- 
vinced that  the  defendant  was  convicted  of  the  lowest  grade 
of  homicide  that  the  law  and  the  evidence  will  warrant. 
There  is  evidence  strongly  tending  to  show  that  the  killing 
was  not  only  malicious,  but  that  it  was  also  premeditated. 
The  first  quarrel  between  the  appellant  and  the  deceased  took 
place  quite  a  long  interval  of  time  before  the  fatal  shot  was 
fired,  and  there  is  evidence  strongly  tending  to  show  that  the 
appellant,  afler  leaving  the  place  where  the  first  quarrel  oc- 
curred, returned  for  the  purpose  of  renewing  it  and  of  doing 
the  deceased  great  bodily  barm,  if  not  of  taking  his  life.  If 
the  evidence  adduced  by  the  State  was  credited  by  the  jury* 
and  to  us  it  seems  far  more  credible  than  that  adduced  on  the 
part  of  the  defence,  the  verdict  of  manslaughter  is  a  mild 
one,  and  was  not  influenced  in  any  degree  by  the  remark  of 
the  prosecutor. 

The  trial  court  should  promptly  check  any  departure  from 
fair  debate,  and  if  the  departure  is  a  grave  one,  sternly  re- 
buke, or,  if  need  be,  punish  the  counsel,  but  it  does  not  fol- 
low from  this  that  in  every  instance,  where  there  is  a  trans- 
gression of  the  rules  that  govern  in  the  argument  of  causes, 
there  should  be  a  reversal.  As  the  cases  to  which  we  have 
referred  decide,  the  appellate  court  can  only  interfere  where 
substantial  injury  has  been  done  the  party,  but  the  trial  court 
may,  and  should,  always  keep  counsel  within  the  bounds  of 
legitimate  argument.  If  counsel  undertake  to  state  matters 
not  in  evidence,  or  to  state  fiicts  which  could  not  be  put  in 
evidence,  the  trial  court  should  restrain  them  by  a  quick  and 
sharp  rebuke,  but  the  omission  of  the  trial  court  to  do  its 
duty,  while  it  may  be  a  just  reason  for  criticism,  will  not  al- 
ways entitle  the  accused  to  a  judgment  annulling  the  verdict. 

There  was  no  error  in  directing  the  jury,  as  the  court  did 
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in  the  fifteenth  instruction,  that  in  passing  upon  the  credi- 
bility of  a  witness  thej  might  consider  "  his  impeachment  in 
any  case  where  the  witness  is  found  to  be  successfully  im- 
peached/' It  seems  clear  that  unless  a  witness  is  successfully 
impeached  he  is  not  impeached  at  all.  An  attempt  to  im- 
peach that  results  in  a  failure  can  not  be  regarded  as  impair- 
ing the  credit  of  a  witness.  The  court  did  not,  as  counsel 
assume,  tell  the  jury  that  they  should  not  consider  evidence 
offered  to  impeach  a  witness,  but  informed  them  that  in  de- 
ciding upon  the  credibility  of  a  witness  they  might  consider 
his  impeachment,'  if  he  was  found  to  be  successfully  impeached. 
This  was  simply  affirming  that  if  the  witness  was  impeached 
they  might  consider  that  matter  as  affecting  his  credibility — 
for  the  language  used  conveys  this  meaning  and  none  other 
— since  an  attempt  to  impeach  that  is  not  successful  goes  for 
nothing.  Of  course,  it  is  for  the  jury  to  determine  whether 
the  witness  is  impeached,  as  well  as  to  determine  all  other 
matters  affecting  his  credibility ;  but  there  is  nothing  in  the 
instruction  that  conflicts  with  this  principle.  The  matter  of 
the  credibility  of  witnesses  was  not  taken  from  the  jury. 

It  is  contended  with  much  ability  by  appellant's  counsel, 
that  the  judgment  should  be  reversed,  for  the  reason  that  the 
jury  were  guilty  of  misconduct,  but  the  question  can  not  be 
considered  by  us,  because  it  is  not  properly  presented  by  the 
record.  The  record  shows  that  the  defendant  filed  affidavits 
with  his  motion  for  a  new  trial ;  that  the  State  asked  leave 
to  file  counter  affidavits'and  to  subpoena  the  jurors  who  tried 
the  case ;  that  the  defendant  unsuccessftilly  objected  to  grant- 
ing the  request  of  the  State ;  that  the  court  heard  the  evi- 
dence upon  the  motion  at  the  appointed  time ;  that  a  stenog- 
rapher was  appointed  to  take  the  testimony;  that  the 
investigation  occupied  several  days,  and  that  the  court,  after 
*'  being  duly  advised,"  overruled  the  appellant's  motion.  No 
affidavits  are  in  the  record  except  those  filed  with  appellant's 
motion  for  a  new  trial,  nor  is  the  evidence  given  on  the  hear- 
Vol.  105.— 20 
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ing  of  that  motion  in  the  record.  This  statement  of  the  con- 
dition of  the  record  shows  that  there  is  nothing  more  than 
the  affidavits  on  one  side  of  the  controversy  before  us,  and 
we  can  not  presume  that  the  statements  made  in  them  were 
not  completely  met  and  overthrown  by  the  evidence  adduced 
by  the  State;  on  the  contrary,  we  are  imperatively  required 
to  presume  in  &vor  of  the  ruling  of  the  trial  court 

Judgment  affirmed. 

Filed  Feb.  9, 1886. 


— ♦- 


No.  12,788. 

The  State  v.  Soudriette  et  al. 

Becookizance. — Defects  do  not  Involidaie, — Forfeiture.  —  Mayor  df  City. — 
Oriminal  Law. — Although  a  recognizance  taken  by  the  major  of  a  city, 
for  the  appearance  before  him  of  one  charged  with  felony,  is  by  mistake 
made  payable  to  the  city,  instead  of  to  the  State,  and  to  answer  a  charge 
of  having  violated  ^'  an  ordinance  of  said  city,"  instead  of  a  statute  of 
the  State,  it  is  valid  and  binding,  and  upon  forfeiture  may  be  enforced 
by  the  State.    Sections  1221  and  1715,  R.  S.  1881. 

From  the  Knox  Circuit  Court. 

W.  A.  OuHop,  Prosecuting  Attorney,  G.  W.  Shaw  and  C 
B,  KesmigeVy  for  the  State, 

HoWK,  J. — This  was  a  suit  by  the'  State  of  Indiana  upon  a 
forfeited  recognizance,  executed,  as  alleged,  by  the  appellees, 
Charles  H.  and  Ebare  Soudriette.  The  appellees  severalljr 
demurred  to  the  State's  complaint,  upon  the  ground  that  it 
did  not  state  fiicts  sufiScient  to  constitute  a  cause  of  action, 
which  demurrer  was  sustained  by  the  court.  The  State  ex- 
cepted to  this  ruling,  and,  declining  to  amend  its  complaint 
or  plead  further,  the  court  adjudged  that  it  take  nothing  by 
its  suit. 
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The  State  has  appealed^  and  has  here  assigned  as  error  the 
sustaining  of  appellees'  demurrer  to  its  eomplaint. 

It  was  alleged  by  the  State  in  its  complaint  herein,  that  on 
the  22d  day  of  August,  1885,  the  appellee  Charles  H.  Soud- 
riette having  theretofore  been  charged  at  Knox  county,  In- 
diana with  having  obtained  goods  under  false  pretences  upon 
affidavit  filed  before  John  Wilhelm,  mayor  of  the  city  of 
Vincennes,  in  such  county,  and  having  been  duly  arrested  by 
the  marshal  of  such  city,  on  a  warrant  issued  by  the  mayor 
on  such  charge,  he,  with  the  other  appellee,  executed  to  the 
State  of  Indiana  the  recognizance  for  his  appearance  before 
such  mayor,  in  the  words  and  figures  following,  to  wit : 
"State  of  Indiana,  Knox  County,  City  of  Vincennes,  set, 

"We,  the  undersigned,  hereby  acknowledge  ourselves, 
jointly  and  severally,  bound  and  indebted  to  the  city  of 
Vincennes  in  the  sum  of  one  hundred  dollars,  if  Charles  H. 
Soudriette  shall  fail  to  appear  before  the  mayor  of  said  city 
at  his  office  therein,  on  the  22d  day  of  August,  1885,  at  8 
o'clock  A.  M.,  to  answer  the  charge  of  having  violated  an  or- 
dinance of  said  city,  and  abide  the  order  of  said  court.  Wit- 
ness our  hands  this  21st  day  of  August,  1885. 

(Signed)  "  C.  H.  Soudriette. 

"  Ebare  Soudriette. 

"Approved :  John  Wilhelm,  Mayor.'* 

And  the  State  alleged  that  such  recognizance  was  then  and 
there  taken  and  duly  approved  by  said  mayor ;  that  there- 
upon, on  the  22d  day  of  August,  1885,  the  said  Charles  H. 
Soudriette  did  not  appear  in  discharge  of  such  recognizance, 
but  made  default  therein  and  failed  to  appear  or  respond  to 
the  call  of  the  court,  and  that  afler  having  been  called,  and 
failing  to  appear  or  respond  to  such  call,  the  recognizance  was 
duly  declared  forfeited  to  the  State  of  Indiana,  and  that  such 
forfeiture,  taken  as  aforesaid,  was  recorded  on  the  back  of 
said  bond  in  the  words  and  figures  following,  to  wit : 
"State  of  Indiana,  City  of  Vincennes,  ss. : 

"  I,  John  Wilhelm,  do  hereby  certify  that  the  within  named 
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Charles  Soudriette  did  not  appear  in  discharge  of  his  recog- 
nizance, and  abide  the  judgment  of  the  court,  as  was  required 
by  the  terms  of  the  within  bond ;  thereupon  said  Soudriette 
was  thrice  called,  but  came  not,  and  wholly  defaulted.  There- 
upon his  recognizance  was  declared  forfeited.  August  22d, 
1885.  (Signed)         John  WitHELM,  Mayor." 

And  the  State  further  said  that  there  was  a  clerical  error 
in  the  making  of  said  bond,  in  this,  that  from  such  bond  as 
drawn,  it  appeared  that  the  appellees  were  bound  unto  the 
city  of  Vincennes  to  answer  the  charge  of  having  violated  a 
city  ordinance ;  that  such  bond  should  have  read,  "  bound 
unto  the  State  of  Indiana,  to  answer  the  charge  of  having 
obtained  goods  under  false  pretences,'^  as  that  was  re^illy  the 
charge  the  appellee  Charles  H.  Soudriette  was  arrested  upon 
and  the  charge  for  which  such  bond  was  given  for  his  ap- 
pearance before  said  mayor,  at  said  time.  "  Whereby  a  right 
of  action  has  accrued  unto  the  State  of  Indiana  on  said  bond, 
and  it  prays  judgment  in  the  sum  of  one  hundred  dollars." 

From  the  foregoing  summary  of  the  facts  stated  in  the 
State's  complaint  in  the  cause  now  before  us,  it  is  manifest 
that  the  question  for  our  decision,  as  the  case  is  now  here  pre- 
sented, may  be  thus  stated :  May  the  State,  upon  the  fects 
stated  and  admitted  to  be  true,  recover  upon  the  forfeited  re- 
cognizance, set  out  in  the  complaint,  notwithstanding  the 
singular  and  extensive  "  clerical  errors  *'  therein  ?  Under  the 
jeofail  provisions  of  our  civil  code,  we  are  of  opinion  that 
this  question  must  be  answered  in  the  affirmative.  Appellees' 
counsel  has  not  seen  proper  to  fevor  us  with  any  briefer  ar- 
gument in  support  of  the  ruling  of  the  circuit  court,  and  we 
liave  not  been  advised,  in  any  mode,  of  the  grounds  upon 
which  that  learned  court  based  its  ruling.  Of  course,  the  case 
under  consideration  is  a  civil  action,  although  it  is  prosecuted 
by  and  in  the  name  of  the  State  of  Indiana,  as  the  plaintiff 
therein. 

In  section  1221,  B.  S.  1881,  which  is  substantially,  and 
almost  literally,  a  re-enactment  of  section  790  of  the  civil 
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code  of  1852  (2  R.  S.  1876,  p.  311),  it  is  provided  as  follows: 
"  No  official  bond  entered  into  by  any  officer,  nor  any  bond, 
recognizance,  or  written  undehaking  taken  by  any  officer  in 
the  discharge  of  the  duties  of  his  office,  shall  be  void  for  want 
of  form  or  substance  or  recital  or  condition,  nor  the  princi* 
pal  or  surety  be  discharged;  but  the  principal  and  surety 
shall  be  bound  by  such  bond,  recognizance,  or  written  un- 
dertaking to  the  full  extent  contemplated  by  the  law  requir- 
ing the  same,  and  the  sureties  to  the  amount  specified  in  the 
bond  or  recognizance.  In  all  actions  on  a  defective  bond^  re- 
cognizance, or  written  undertaking,  the  plaintiff  or  relator 
may  suggest  the  defect  in  his  complaint,  and  recover  to  the 
same  extent  as  if  such  bond,  recognizance,  or  written  under- 
taking were  perfect  in  all  respects.^' 

In  section  141  of  the  criminal  code  of  1881,  which  was 
approved  twelve  days  after  the  approval  of  the  civil  code  of 
1881,  and  must  be  regarded  under  our  decisions  as  the  later 
expression  of  the  legislative  will,  although  both  of  such  codes 
took  effect  and  became  laws  on  the  same  19th  day  of  Sep- 
tember, 1881,  which  section  141  is  section  1715,  R.  S.  1881,  it 
is  provided  as  follows :  "  No  recognizance,  undertaking,  or 
bond  taken  in  any  criminal  proceeding  shall  be  void  for  want 
of  form  or  of  substance,  or  for  omission  of  any  recital  or  con- 
dition, or  because  the  same  was  entered  into  on  Sunday ;  nor 
shall  the  principal  or  surety  be  discharged,  but  the  principal 
and  surety  shall  be  bound  by  such  recognizance,  undertakings 
or  bond  to  the  full  extent  contemplated  by  the  law  requiring 
the  same,  and  the  sureties  to  the  amount  specified  in  such  re- 
cognizance, undertaking,  or  bond.  And  no  action  upon  such 
recognizance,  undertaking,  or  bond  shall  be  defeated  for  any 
want  of  form  or  substance,  or  for  the  omission  of  any  recital 
or  condition,  or  because  the  same  was  entered  into  on  Sunday^ 
or  for  the  neglect  of  the  clerk  to  endorse  or  record  it,  but  the 
recognizors  shall  be  bound  thereby,  to  the  full  extent  specified 
therein.  A  recognizance  may  be  recorded  after  execution  has 
been  ayarded." 
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This  section  of  the  criminal  code  was  manifestly  constructed 
from  or  out  of  section  1221,  above  quoted,  or  section  790  of 
the  civil  code  of  1852,  and  some  of  its  provisions  seem  to  be 
out  of  place,  to  some  extent  at  least,  in  a  code  regulating 
"  proceedings  in  criminal  cases."  It  may  be  said,  however, 
that  the  provisions  of  sections  1221  and  1715,  above  quoted, 
are  so  nearly  identical  with  the  provisions  of  section  790  of 
the  civil  code  of  1852,  that  the  decisions  of  this  court,  con- 
struing and  applying  the  provisions  of  the  latter  section  to 
cases  somewhat  similar  to  the  one  at  bar,  may  well  be  re- 
garded as  authorities  in  determining  the  question  of  the  suf- 
ficiency of  the  facts  averred  in  the  Staters  complaint  herein, 
to  constitute  a  cause  of  action.  In  Hawea  v.  Pritclmrd,  71 
Ind.  166,  after  quoting  some  of  the  provisions  of  section  790 
of  the  code  of  1852,  the  court  said:  "The  effect  of  these 
provisions  of  section  790  of  the  code,  upon  informal  or  defec- 
tive bonds,  recognizances  or  written  undertakings,  taken  by 
an  oflficer  in  the  discharge  of  the  duties  of  his  office,  has  of 
late  been  the  subject  of  full  consideration  by  this  court,  in  a 
number  of  cases;  and  it  has  been  uniformly  held,  as  we 
now  hold,  that  the  effect  of  these  statutory  provisions  is  to 
legalize  and  validate  the  bond,  recognizance  or  written  un- 
dertaking in  question,  and  make  of  it  just  such  an  instru- 
ment as  was  contemplated  and  called  for  by  the  terms  of  the 
statute,  under  which  it  appeared  to  have  been  executed." 
Eailaback  v.  Greve,  58  Ind.  72 ;  Miller  v.  McAllister,  59  Ind. 
491;  Tamer  v.  State,  ex  rel,  66  Ind.  210;  Graham  v.  State, 
ex  rel,  66  Ind.  386 ;  State,  ex  rel,  v.  Wyant,  67  Ind.  25.  To 
the  same  effect  substantially,  there  are  many  more  recent  de- 
cisions of  this  court.  Miller  v.  O^Reilly,  84  Ind.  168;  State, 
ex  rel.,  v.  Britton,  102  Ind.  214,  and  the  cases  there  cited. 

Applying  the  statutory  provisions  above  quoted,  construed 
as  they  have  been  by  the  decisions  of  this  court  above  cited, 
to  the  complaint  in  the  case  in  hand,  we  are  of  opinion  that 
the  facts  stated  in  such  complaint,  and  admitted  to  be  true, 
as  the  case  is  now  presented,  are  sufficient  to  constitute  a 
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cause  of  action  in  the  State's  favor  upon  the  recognizance  in 
suit,  and  to  withstand  the  appellees'  demurrer. 

The  judgment  is  reversea  with  costs^  and  the  cause  is  re- 
manded with  instructions  to  overrule  the  demurrer  to  the 
complaint,  and  for  further  proceedings. 

Filed  Feb.  10, 1886. 


No.  12,878. 

The  Boabd  of  Comhissionebs  of  Montgomery  County 

t;.  Courtney. 

CouiiTY  COMMISBIONEBS.  —  lAabUUy  for  Servicea  qf  Attorney  Appointed  by 
Judge  to  Defend  OriminaL — Although  the  county  commiBsioners  poesess 
no  power  to  contract  with  an  attorney  to  prosecute  or  defend  a  crim- 
inal, yet  it  is  within  the  power  of  the  circuit  judge  to  bind  the  county 
to  pay  for  services  rendered  by  an  attorney  under  appointment  by  such 
judge,  in  defence  of  a  prisoner  who  is  found  entitled  to  defend  as  a  poor 
person. 

Sake. — Failure  of  Judge  to  Make  AUowanee, — The  failure  of  the  court, 
under  the  order  of  which  an  attorney  performs  services  in  defence  of  a 
prisoner,  to  make  an  allowance  therefor,  does  not  discharge  the  county 
from  its  obligation  to  pay. 

Same. — Appointment  (f  Attorney  after  Change  of  Venue, — Where  the  court  to 
which  a  criminal  case  is  taken  for  trial  on  a  change  of  venue  appoints 
an  attorney  to  defend  the  prisoner,  the  county  in  which  the  case  orig- 
inated is  liable  to  the  same  extent  as  if  the  appointment  had  been  made 
and  the  case  tried  in  that  county. 

8amb. — Ccfuniy  lAable  for  Setviees  in  Supreme  Court. — Under  such  appoint- 
ment, the  county  is  liable  not  only  for  services  in  the  trial  court,  but  also 
for  the  services  of  the  attorney  in  preparing  and  prosecuting  an  appeal 
to  the  Supreme  Court. 

SPECiAii  Judge. — Begularity  of  AppoinimenL  —  Presumption  on  AppeaL  — 
Where  no  objection  to  the  sitting  of  a  special  judge  was  made  until 
after  verdict,  it  will  be  presumed  on  appeal,  in  the  absence  of  any  facts 
showing  that  he  was  not  authorized  to  sit,  that  the  proceedings  were 
regular. 

From  the  Parke  Circuit  Court. 

X  H.  Burfordj  for  appellant. 
J.  R.  Courtney^  for  appellee. 
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Mitchell,  J. — On  the  8th  day  of  December,  1882,  the 
grand  jury  of  Montgomery  county  returned  an  indictment 
against  Joseph  Stout,  for  murder  in  the  first  degree. 

The  venue  of  the  cause  was  changed  from  Montgomery  ta 
Parke  county,  where  a  trial  was  had,  the  Hon.  James  E. 
Heller  presiding  as  judge  pro  teviipore.  The  prisoner  ap- 
plied for  admission  to  defend  in  foimia  pauperis^  and  being 
so  admitted,  upon  request,  John  R.  Courtney,  Esq.,  was  as- 
signed by  the  presiding  judge  as  his  attorney  and  counsellor. 
The  trial  resulted  in  a  conviction,  and  an  appeal  was  prose- 
cuted to  this  court,  the  attorney  appointed  rendering  the  ser- 
vices necessary  in  prosecuting  the  appeal. 

On  the  23d  day  of  November,  1883,  Mr.  Courtney  filed  a 
claim  before  the  board  of  commissioners  of  Montgomery 
county  for  his  services  in  preparing  the  case  for  appeal,  brief- 
ing and  orally  arguing  the  same  in  this  court,  and  for  ex- 
penses while  engaged  in  the  service  of  the  prisoner  in  mat- 
ters pertaining  to  the  appeal. 

The  claim  recited  the  appointment,  and  exhibited  a  certified 
copy  of  the  application  to  the  court  for  such  appointment^ 
and  the  order  of  the  court  appointing  and  assigning  the 
claimant  as  attorney  and  counsellor  for  the  accused,  together 
with  a  bill  of  particulars  of  the  services  and  charges. 

Upon  consideration  the  board  of  commissioners  refused  to 
allow  any  part  of  the  claim.  The  claimant  appealed  to  the 
Montgomery  Circuit  Court.  The  venue  of  the  cause  was 
subsequently  changed,  and  the  cause  tried  by  a  jury,  the  Hon. 
Ared  F.  White,  sitting  as  special  judge,  in  Parke  county* 
The  trial  resulted  in  a  verdict  and  judgment  in  favor  of  the 
claimant  for  $550.  From  this  judgment  the  board  of  com- 
missioners appealed.  Two  questions  are  presented  by  the 
argument  for  consideration  here. 

It  is  insisted  that  the  court  erred  in  overruling  a  demurrer 
filed  in  the  circuit  court  to  the  complaint : 

1.  Because  the  court  had  no  jurisdiction  of  the  subject- 
matter  of  the  action. 
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2.  Because  the  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action  against  the  county. 

The  argument  of  appellant  is  predicated  on  the  proposi- 
tion that  the  board  of  commissioners  is  a  court  of  limited 
statutory  power,  and  that  it  has  no  jurisdiction  to  make  an 
allowance  in  respect  to  any  matter  for  which,  within  its  au- 
thority, it  could  have  made  no  contract.  Miller  v.  Embreey  88 
Ind.  133,  Moon  v.  Board,  etc.,  97  Ind.  176,  and  other  cases 
holding  the  rule  substantially  as  above  stated,  are  referred  to 
and  relied  on.  Because,  therefore,  within  the  ruling  in  Htgkt 
V.  Board,  etc.,  68  Ind.  575,  and  Board,  etc.,  v.  Ward,  69  Ind. 
441,  a  board  of  commissioners  has  no  power  to  contract  with 
an  attorney  to  prosecute  or  defend  criminals,  it  is  contended 
the  conclusion  follows  that  the  board  possessed  no  power  or 
jurisdiction  to  allow  the  claimant  who  was  appointed  by  the 
court  for  such  service. 

Claims  against  a  county  arise  either  out  of  contract,  or 
from  some  duty  or  obligation  which  the  law  imposes.  Who- 
ever asserts  and  undertakes  to  enforce  a  claim  against  a  county, 
which  pertains  to  its  business,  and  which  must  necessarily 
arise  out  of  contract,  must,  within  the  rulings  referred  to, 
show  a  contract  made  with  the  board,  or  some  duly  author- 
ized agent,  and  the  contract  must  appear  to  have  been  one 
which  it  was  within  the  authority  of  the  board  to  make.  Way^ 
mire  v.  Powell,  post,  p.  328.  There  are,  however,  many 
claims  of  which  the  board  of  commissioners  are  required  to 
take  cognizance,  which  grow  out  of  a  duty  imposed  by  law, 
or  from  the  act  of  some  officer  who  is  authorized  by  law  to 
create  an  obligation  against  the  county.  Township  trustee.** 
as  such,  and  as  overseers  of  the  poor,  may,  under  certain  cir- 
cumstances, bind  the  county  in  reference  to  matters  concern- 
ing which  the  county  commissioners  are  not  authorized  to 
contract.  Accordingly  it  has  been  held  that  a  township 
trustee  may  bind  the  county  for  services  rendered  in  the  way 
of  temporary  relief  to  a  person  in  distress,  who  is  without 
friends  and  money,  as  in  the  case  of  The  Board,  etc.,  v.  Jen^ 
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ningSf  104  Ind.  108.  Other  illustrations  and  cases  might  be 
eit^d^  but  this  is  sufficient  to  show  the  distinction  between 
the  cases  relied  on  by  counsel  and  that  under  consideration. 

The  question  here  is^  was  it  within  the  power  of  the  circuit 
judge  to  bind  the  county  to  pay  for  the  appellee's  services  by 
appointing  him  to  defend  a  prisoner  who  was  found  to  be  en- 
titled to^defend  as  a  poor  person^  notwithstanding  the  county 
commissioners  were  without  power  to  contract  for  such  ser- 
vices? That  it  was,  we  think,  can  not  be  doubted.  Upon 
the  same  principle  that  the  law  has  committed  to  the  over- 
seers of  the  poor  the  duty  of  determining  who  shall  receive 
temporary  relief  when  in  distress,  and  to  bind  the  county  to 
persons  who  care  for  such  persons ;  so  it  has  committed  to 
the  courts  the  duty  of  deciding  who  shall  be  entitled  to  de- 
fend as  poor  persons,  and  to  bind  the  county  for  services 
rendered  by  an  attorney  in  behalf  of  such  persons,  in  pursu- 
ance of  an  appointment  duly  made. 

Section  260,  R.  S.  1881,  expressly  authorizes  the  court, 
upon  being  satisfied  that  a  person  has  not  sufficient  means  to 
prosecute  or  defend  an  action,  to  assign  him  an  attorney,  and 
it  was  held  in  Webb  v.  Baird,6  Ind.  13,  that  the  circuit  court, 
even  without  a  statute,  had  the  power,  ex  necemtate,  to  ap- 
point an  attorney  to  defend  a  poor  person.  It  was  there  held, 
upon  the  authority  of  Gaston  v.  Board,  etc.,  3  Ind.  497,  and 
Allegheny  County  v.  Watt,  3  Pa.  St.  462,  that  the  judge  who 
appoints  counsel  for  a  poor  person  was  to  that  extent  the 
agent  of  the  county.  The  case  cited  was  followed  and  ap- 
proved in  the  following  cases :  Board,  etc.,  v.  Wood,  36  Ind. 
70 ;  Gordon  v.  Board,  etc.,  52  Ind.  322 ;  Tull  v.  State,  ex  rel., 
99  Ind.  238. 

Whether  section  260  is  applicable  to  criminal  procedure 
need  not  be  determined.  Whether  applicable  or  not,  it  is 
nevertheless  beyond  question  that  without  it  the  inherent 
power  of  the  court  was  ample  to  justify  the  appointment. 

There  could  be  no  propriety  or  fitness  in  authorizing  or 
permitting  the  board  of  commissioners,  an  inferior  tribunal, 
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to  employ  counsel  either  to  defend  or  prosecute  actions  in  the 
circuit  court  or  other  courts  of  superior  jurisdiction^  and, 
therefore,  the  Legislature  has  wisely  withheld  that  power 
from  county  boards,  and  committed  it  in  express  terms  to  the 
courts.  It  must  be  supposed  that  the  court  in  which  an  ac- 
tion is  pending  is  better  able  to  judge  of  the  necessity  for  as- 
signing counsel  to  prosecute  or  defend  than  any  other  tribunal, 
and  that  the  orderly  course  of  justice  would  not  be  obstructed 
by  permitting  a  trial  to  proceed  without  the  assignment  of 
counsel  when  found  necessary.  Without  a  statute  such  courts 
possess  the  power,  to  the  end  that  justice  may  be  administered. 
Webb  V.  Bairdy  supra. 

Having  the  authority  to  assign  counsel,  it  results,  neces- 
sarily, that  courts  may  impose  upon  the  proper  county  the 
obligation  to  pay  for  such  services.  That  it  was  within  the 
legislative  intent  that  such  an  obligation  should  arise,  was  not 
left  to  inference.  Section  1415,  E.  S.  1881,  provides,  among 
other  things,  that  the  courts  may  make  allowances  "  to  per- 
sons performing  any  services  under  the  order  of  the  court," 
and  section  1414  makes  it  the  duty  of  the  auditor  to  draw 
his  warrant  upon  the  treasurer  for  any  sum  allowed  or  certi- 
fied to  be  due  by  any  court  having  jurisdiction  beyond  that 
of  justices  of  the  peace.  It  thus  appears  that  the  compensa- 
tion for  such  services  is  a  charge  against,  and  is  payable  out 
of,  the  county  treasury.  In  the  orderly  course,  it  should  be 
audited  and  allowed  by  the  court,  but  the  services  having 
been  performed  upon  the  order  of  the  court,  the  obligation 
of  the  county  to  pay  exists  nevertheless,  and  the  failure  of 
the  court  to  make  the  allowance  does  not  discharge  the  county 
from  its  obligation. 

It  was  held  in  the  case  of  Board,  etc.,  v.  Summerfield,  36 
Ind.  543,  that  allowances  thus  made  by  the  court  were  not 
conclusive  upon  the  rights  of  the  persons  affected  thereby ; 
they  are  only  prima  jade  correct.  Since  the  amount  fixed 
by  the  court  is  not,  and  could  not  be,  conclusive  as  an  adju- 
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dication^  the  failure  to  allow  anything  does  not  deprive  the 
claimant  of  his  rights. 

That  the  case  in  which  the  services  were  rendered  was  tried 
in  Parke  county^  and  that  the  appointment  of  the  appellee 
was  made  in  that  county,  does  not  make  it  different. 

The  case  having  originated  in  Montgomery  county,  and 
having  been  taken  thence  by  change  of  venue  to  Parke  county^ 
the  expenses  of  the  trial,  as  specified  in  section  1778,  E.  S. 
1881,  and  such  as  come  '^justly  and  equitably  within  its  pro- 
visions," are  to  be  audited  and  allowed  by  the  court,  and  the 
county  from  which  the  change  was  taken  becomes  liable  for 
their  payment.  We  think  the  charge  for  services  for  defend- 
ing the  accused  comes  "justly  and  equitably  "  within  the  pro- 
visions of  section  1778. 

As  before  suggested,  the  failure  of  the  court  to  audit  and 
allow  the  claim  can  not  deprive  the  person  rendering  services, 
under  a  specific  appointment  by  the  court,  of  the  right  to 
compensation,  nor  discharge  the  obligation  of  the  county  to 
pay.  When  audited  and  allowed  by  the  court,  and  duly  cer- 
tified, no  discretion  remains  with  the  auditor  to  whom  the 
account  is  certified.  Gill  v.  State,  ex  rel.,  72  Ind.  266.  If  the 
claim  had  been  audited  by  the  court,  possibly  the  only  way  to 
have  secured  a  correction  of  the  amount  would  have  been  by 
an  application  to  the  court.  But  as  to  this  we  need  not  de- 
cide. 

We  can  not  suppose  that  the  Legislature  intended  that  a 
necessary,  and  in  many  cases  indispensable,  part  of  the  ex- 
pense of  a  criminal  trial  coming  from  one  county  to  another, 
should  be  borne  by  the  county  to  which  the  change  was  taken» 
It  therefore  provided  in  section  1779  that  "all  costs  and 
charges  specified  in  the  last  preceding  section,  or  coming 
justly  and  equitably  within  its  provisions,"  etc.,  should  be 
audited  and  allowed  by  the  court.  It  may  be  a  question 
whether  sections  1778  and  1779  should  not  be  construed  in 
connection  with  the  act  of  March  10th,  1873,  Act  1873,  p. 
221.     The  appointment  by  the  court  in  Parke  county  had. 
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therefore,  the  same  binding  force  upon  the  commissioners  of 
Montgomery  county  as  if  the  appointment  had  been  made 
and  the  case  tried  in  the  latter  county,  Gordon  v.  State, 
^upra. 

That  the  services  for  which  compensation  was  asked  were 
performed  in  preparing  and  prosecuting  an  appeal  to  this 
court  does  not  make  the  obligation  of  the  county  different. 
It  was  the  attorney's  duty,  if  in  his  judgment  the  interests 
of  his  client  demanded  it,  to  prosecute  the  appeal.  His  ap- 
pointment to  defend  the  accused  constituted  him  his  attorney 
until  the  case  was  ended,  or  the  appointment  revoked  by  the 
court  which  made  it.     StoiU  v.  State,  90  Ind.  1 . 

The  conclusion  is  thus  reached  that  the  objections  taken  to 
the  complaint  on  demurrer  were  not  well  made,  and  the  rul- 
ing of  the  court  in  that  respect  was  not  erroneous. 

The  fourth  and  only  other  assignment  of  error,  which  is 
not  disposed  of  by  what  has  been  said,  relates  to  the  regu- 
larity of  the  appointment  of  the  special  judge  who  presided 
at  the  trial. 

No  objection  to  the  presiding  judge  appears  to  have  been 
made  until  after  the  trial  had  proceeded  so  fer  that  the  jury 
rendered  a  verdict  in  favor  of  the  appellee.  A  docket  entry 
copied  into  the  record  recites  that  the  appellant  then  made 
objection  to  the  entering  of  judgment  on  the  verdict,  because 
of  the  want  of  authority  of  the  presiding  judge.  The  record 
shows  that  a  change  of  venue  was  taken  from  Judge  Britton 
at  the  September  term,  1884,  and  that  the  Hon.  Ared  F. 
White  was  appointed  to  try  the  cause,  and  that  he  was  duly 
qualified  and  proceeded  at  the  April  term,  1886,  with  the  trial. 

As  there  is  no  bill  of  exceptions  in  the  record,  in  which 
the  &ct8  appear,  and  as  the  trial  proceeded  to  the  point  indi- 
cated with  the  consent  of  the  appellant,  we  are  bound  to  pre- 
sume in  favor  of  the  regularity  of  the  proceedings.  The 
original  appointment  having  been  regularly  made  by  Judge 
Britton,  we  must  presume,  until  the  contrary  appears,  that 
his  appointee  was  properly  continued,  notwithstanding  the 
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incumbency  of  another  regular  judge  of  the  court  intervened 
by  the  creation  of  a  new  circuit.  The  successor  to  Judge 
Britton  may  have  been  disqualified  to  sit  in  the  case.  Watts 
V.  State,  33  Ind.  237. 

The  judgment  is  affirmed^  with  costs. 
FUed  Feb.  12, 1886. 


No.  12,213. 

JjS  |{gl  Davis  v.  Reamer  et  al. 

Agency. — Auihority  to  Receive  Property  ai  "Landing" — Wharf-hoaJL — NegHr 
gence, — Liability  c^  Wharfinger. — One  who  has  aathoritj  to  receive  and 
take  property  from  a  'landing''  has  authority  to  receive  and  take  it 
from  a  wharf-boat  stationed  and  used  at  a  particular  wharf,  and  con- 
stituting one  of  the  landing  facilities,  and  for  the  negligence  of  his 
agents  in  removing  the  property  from  the  boat,  resulting  in  the  loss  of 
such  property,  the  owner  of  the  wharf-boai  is  not  liable. 

rNTERROOATORiES  TO  JuRY. — Antwers  to  Mu8t  be  Considered  as  a  Whole. — 
General  Verdict, — Where  the  jury's  answers  to  interrogatories,  taken  as  a 
whole,  are  consistent  with  the  general  verdict,  the  latter  will  stand,  al- 
though some  answers  separately  are  seemingly  inconsistent  therewith. 

Instructions  to  Jury. — Harmless  Error. — Praetiee. — A  judgment  will  not 
be  reversed  on  account  of  an  erroneous  instruction  which  results  in  no 
injury  to  the  appellant 

From  the  Floyd  Circuit  Court. 

/.  H.  Stotaenburg  and  J".  V.  Keho,  for  appellant. 
A,  Dowling,  for  appellees. 

Niblack,  C.  J. — The  appellees,  Hiram  J.  Beamer  and 
Madison  M.  Hurley,  were  the  owners  of  a  wharf-boat  sta- 
tioned at  the  wharf,  otherwise  known  as  the  ''  landing,'^  at 
the  city  of  New  Albany,  in  this  State,  and  used  as  a  ware- 
house in  the  storage  of  freight  shipped  to,  as  well  as  from, 
that  city  upon  steamboats  and  other  vessels  navigating  the 
Ohio  river. 
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The  appellant,  Hiram  W.  Davis,  resided  and  was  in  busi- 
ness  at  the  city  of  Cincinnati,  in  the  State  of  Ohio,  and  at 
the  time  of  the  transaction  hereinafter  referred  to,  one  An- 
derson was  his  travelling  agent  and  salesman,  engaged  in  the 
business  of  his  agency  at  and  in  the  vicinity  of  New  Albany. 
Anderson  ordered  Davis  to  ship  a  lot  of  buggies  and  per- 
haps other  vehicles  to  him  at  New  Albany,  and  requested 
one  Philip  M.  Kepley,  the  proprietor  of  a  livery  stable,  to 
receive  and  take  charge  of  the  vehicles  when  they  arrived  at 
New  Albany.  Davis  accordingly  shipped  to  Anderson's  ad- 
dress at  New  Albany  by  steamboat,  a  lot  of  buggies,  includ- 
ing a  barouche  worth  $200.  Kepley  intended  to  take  the 
vehicles  directly  from  the  steamboat  to  his  stable,  so  as  to 
save  the  expense  of  storage,  but  they  came  to  New  Albany 
in  the  night  time,  and  were  put  off  onto  the  wharf-boat  be- 
fore he  received  notice  of  their  arrival  at  that  city.  The  ap- 
pellees, however,  made  no  charge  for  the  storage  of  the  vehi- 
cles. Charles  A.  Kepley,  a  son  of  Philip  M.  Kepley,  being 
at  the  time  his  father's  assistant  and  to  some  extent,  at  least, 
his  business  manager  in  connection  with  the  livery  stable,  on 
the  next  morning  took  with  him  two  other  persons  and  went 
on  board  the  whari-boat  for  the  purpose  of  taking  the  vehi- 
cles off  and  removing  them  to  the  livery  stable.  He  and 
his  assistants  brought  the  barouche  forward  and  left  it  stand- 
ing for  a  few  minutes  on  the  floor  between  the  two  opposite 
and  open  doors  of  the  wharf-boat,  whence,  by  reason  either 
of  a  gust  of  wind  or  of  some  sudden  motion  of  the  boat,  the 
barouche  ran  off  and  into  the  river  and  was  lost.  Davis 
thereupon  brought  this  action  against  Reamer  and  Hurley 
for  the  loss  of  the  barouche,  upon  the  ground  that  they  had 
negligently  and  improperly  permitted  young  Kepley  to  in- 
terfere with,  and  to  assume  control  of  the  vehicles.  At  the 
first  trial  Davis  recovered  judgment,  but  that  judgment  was 
reversed  by  this  court.  See  Reamer  v.  Davis,  85  Ind.  201, 
At  a  subsequent  trial  the  jury  returned  a  general  verdict  in 
favor  of  the  appellees,  together  with  answers  to  interroga- 
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tones  submitted  to  them  at  the  request  of  the  parties  re- 
spectively. 

In  response  to  interrogatories  addressed  to  them,  at  the  re- 
quest of  the  appellant^  the  jury  answered  substantially : 

FirsL  That  the  appellant  was  the  owner  of  the  barouche 
at  the  time  it  was  lost. 

Second,  That  the  barouche  was  worth  |f200. 

Third.  That  neither  Beamer  nor  Hurley  did  anything  to 
make  the  barouche  secure  after  it  was  placed  between  the 
two  open  doors  of  the  wharf-boat. 

Fourth.  That  neither  Reamer  nor  Hurley  said  or  did  any- 
thing to  prevent  young  Kepley  and  his  assistant  from  re- 
moving the  barouche  from  the  place  at  which  it  was  stored 
on  the  wharf-boat. 

Fifth.  That  neither  Reamer  nor  Hurley  did  anything  to- 
wards having  the  barouche  taken  from  the  wharf-boat  and 
delivered  upon  the  adjacent  landing. 

Siocth.  That  if  either  Reamer  or  Hurley  had  arranged  to 
have  the  wheels  of  the  barouche  chocked  after  it  was  brought 
out  and  placed  between  the  doors  of  the  wharf-boat,  it  would 
probably  not  have  been  lost  overboard. 

Seventh.  That  Philip  M.  Kepley  expressly  directed  his 
son  Charles  to  let  the  buggies  and  barouche  alone,  until  the 
charges  upon  them  were  paid,  and  everything  was  arranged 
for  their  removal. 

Eighth.  That  it  was  not  shown  that  young  Kepley  had 
any  authority  to  remove  the  buggies  and  barouche  from  the 
wharf-boat. 

Ninth.  That  neither  Reamer  nor  Hurley  inquired  as  to  the 
authority  of  young  Kepley  to  remove  the  buggies  and  ba- 
rouche from  the  wharf-boat. 

Tenth.  That  the  only  authority  which  Philip  M.  Kepley 
had  from  Anderson  was  "to  receive  the  carriages  or  bug- 
gies from  the  landing  and  save  the  expense  of  storage  or 
wharfage." 

Eleventh.  That,  in  the  opinion  of  the  jury,  Philip  M.  Kep- 
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ley  had  no  authority  to  receive  the  buggies  and  barouche 
from  the  wharf-boat. 

Twelfth,  That  neither  Philip  M.  Kepley  nor  the  plaintiff 
ever  received  the  barouche  from  the  appellees. 

In  response  to  interrogatories  submitted  to  them^  at  the  re- 
quest of  the  appellees,  the  jury  answered,  in  effect: 

First.  That  Philip  M.  Kepley  was  authorized  by  Ander- 
son, as  the  agent  of  the  appellant,  to  receive  the  buggies  and 
barouche  in  controversy  and  to  store  them  in  his  livery  stable. 

Second.  That  Philip  M.  Kepley  was,  at  the  time  of  the  ar- 
rival of  the  buggies  and  barouche,  the  keeper  of  a  livery 
stable,  and  that  his  son  Charles  A.  Kepley  was  his  agent  and 
general  manager,  and  man  of  business  in  his  absence. 

Third.  That  Charles  A.  Kepley,  as  the  agent  and  repre- 
sentative of  Philip  M.  Kepley,  went  upon  the  wharf-boat 
and  proceeded  to  put  the  buggies  and  barouche  into  a  condi- 
tion to  be  removed. 

Fourth.  That  the  barouche  was  lost  overboard  in  conse- 
quence of  the  acts  and  negligence  of  Charles  A.  Kepley  and 
his  assistants. 

Fifth.  That  there  was  no  evidence  as  to  whether  Philip  M. 
Kepley  denied  the  authority  of  his  son  to  receive  the  barouche 
after  notice  of  its  loss. 

Sixth.  That  Philip  M.  Kepley  made  no  objection  to  any- 
thing that  was  done  by  his  son,  or  the  men  who  worked 
with  him. 

Seventh.  That  the  appellant  resided  in  Cincinnati. 

Eighth.  That  it  was  not  shown  in  what  business  the  ap- 
pellant was  engaged. 

Ninth.  That  all  the  remaining  buggies  were  taken  to  Kep- 
ley's  livery  stable  after  the  barouche  was  lost. 

TevUh.  That  the  same  persons  who  prepared  the  barouche 
for  removal,  also  prepared  the  buggies  for  removal  and  re- 
moved them  accordingly. 
Vol.  105.— 21 
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Eleventh,  That  the  barouche  was  lost  through  the  negli- 
gence of  Charles  A.  Kepley. 

Twelfth.  That  the  loss  of  the  barouche  was  occasioned  by 
the  acts  of  those  representing  Philip  M.  Kepley  in  the  re- 
moval of  the  veljiicles. 

Thirteenth,  That  Anderson,  as  the  agent  of  the  appellant^ 
made  no  objection  to  anything  that  was  done  by  Charles  A. 
Kepley  concerning  either  the  buggies  or  the  barouche. 

Fourteenth.  That  they,  the  jury,  did  not  know  what  was 
the  immediate  cause  of  the  loss  of  the  barouche. 

Upon  a  return  of  the  verdict  the  appellant  moved  for  judg- 
ment in  his  favor  upon  the  answers  of  the  jury  to  the  special 
interrogatories,  upon  the  ground  that  some  of  those  answers 
were  inconsistent  with  the  general  verdict,  but  that  motion 
being  overruled,  he  then  moved  for  a  new  trial,  and  that  mo- 
tion was  also  denied.  These  rulings  were  succeeded  by  an 
entry  of  judgment  for  the  appellees  upon  the  general  verdict. 

It  is  claimed  that  as  the  jury  found  that  Philip  M.  Kepley 
had  authority  only  to  receive  the  vehicles  at,  and  to  take  them 
from  the  "  landing,"  he  necessarily  had  no  authority  to  take 
charge  of  them  at  the  wharf-boat,  and  that,  consequently, 
Charles  A.  Kepley,  who  assumed  to  represent  his  father  in 
taking  control  of  the  barouche  at  the  wharf-boat,  was  noth- 
ing more  than  a  volunteer  and  an  intermeddler,  for  whom 
the  appellant  was  in  no  manner  responsible.  We  regard  this^ 
argument  as  based  upon  a  distinction  which  involves  no  sub- 
stantial difference.  It  is  a  matter  within  the  common  knowl- 
edge of  all  men  that  a  wharf-boat,  stationed  and  used  at  a 
particular  wharf,  is  for  all  the  purposes  of  commerce  a  part 
of  the  wharf  itself,  so  long  as  it  continues  to  be  so  stationed 
and  used.  It  constitutes  one  of  the  landing  facilities  at  the 
wharf,  and  the  landing  of  a  vessel  along-side  of  and  against 
such  a  wharf-boat  is,  in  legal  contemplation,  a  landing  at  the 
wharf  to  which  it  is  attached. 

The  conclusion  of  the  jury  that,  in  their  opinion^  Philip 
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M.  Kepley  had  no  authority  to  take  the  buggies  and  barouche 
from  the  wharf-boat  was,  therefore,  in  view  of  their  preced- 
ing and  other  findings  of  facts,  more  a  conclusion  of  law  than 
the  finding  of  a  fact,  and  hence  was  not  substantially  incon- 
sistent with  the  general  verdict.  Indianapolis,  etc.,  It.  W.  Co. 
V.  Bush,  101  Ind.  582. 

As  a  careful  examination  of  all  the  answers  to  the  special 
interrogatories  will  disclose,  those  seemingly  inconsistent  with 
the  general  verdict  are  antagonized  by  other  answers  which 
fully  sustain  the  general  verdict.  Under  such  circumstances 
the  answers,  considered  as  they  ought  to  be  as  a  whole,  can 
not  be  either  accepted  or  treated  as  inconsistent  with  the  gen- 
eral verdict.     Hereth  v.  Hereth,  100  Ind.  35. 

In  one  of  its  instructions  to  the  jury  the  circuit  court  as- 
sumed to  state  the  substance  and  eflfect  of  the  testimony  of 
some  of  the  witnesses  upon  a  given  point  involved  at  the 
trial.  This,  under  our  practice,  was  technically  erroneous, 
but,  taken  in  connection  with  all  the  other  proceedings  at  the 
trial,  we  think  no  material  injury  was  thereby  inflicted  upon 
the  appellant.  Ball  v.  Cox,  7  Ind.  453 ;  Barker  v.  State,  48 
Ind.  163;  Ounningham  v.  Staie,  ex  rel.,  65  Ind.  377. 

The  general  verdict  appears  to  us  to  have  been  right  upon 
the  evidence.  We,  consequently,  feel  constrained  to  treat  the 
error  in  question  as  only  an  abstract  error,  not  affecting  the 
substantial  rights  of  the  appellant. 

Questions  were  reserved,  and  have  been  urged  here,  upon 
other  instructions  given  by  the  circuit  court,  but,  believing 
that  what  we  have  already  said  fairly  disposes  of  the  cause 
upon  its  merits,  we  deem  it  unnecessary  to  enter  upon  a  re- 
view of  any  of  the  other  instructions  given  at  the  triaL 

The  judgment  is  afiSrmed;  with  costs. 

Filed  Feb.  10, 1886. 
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Marion  Superior  Ck>URT. — Parties  not  Appealing  to  General  Term  can  not 
Appeal  to  Supreme  Court. — Digmisaal  of  Appeal. — Where  parties,  against 
whom  judgment  is  rendered  in  the  Marion  Superior  Court  at  special 
term,  do  not  join  in  an  appeal  to  the  general  term  of  such  court,  thej 
are  not  parties  to  the  judgment  of  the  court  in  general  term,  and  an 
appeal  by  them  from  such  judgment  to  the  Supreme  Court  will  be  dis- 
missed. 

Same. —  Wlien  Appeal  will  Lie  from  Judgment  al  Special  Term  to  Supreme 
Court — No  appeal  will  lie  from  the  judgment  of  the  Marion  Superior 
Court  at  special  term,  directly  to  the  Supreme  Court,  except  where  some 
of  the  judges  of  the  general  term  are  shown  to  be  incompetent,  and  then 
only  when  an  appeal  is  perfected  within  one  year  from  the  rendition 
of  the  judgment.    Section  1362,  R.  S.  1881. 

Supreme  Court.— J?i7Z  of  Exceptiom. — Omiuion  of  Evidence, — The  Supreme 
Court  will  not  consider  or  decide  any  question  which  depends  for  its 
decision  on  the  evidence  in  the  cause,  where  the  bill  of  exceptions  shows 
affirmatively  that  it  does  not  contain  all  the  evidence. 

From  the  Marion  Superior  Court. 

R.  D.  Logan,  for  appellants. 

T,  L.  Sullivan  and  A.  Q.  Jones,  for  appellee. 

HowK,  J. — It  is  shown  by  the  record  of  this  cause  that, 
on  the  18th  day  of  October,  1884,  in  the  court  below,  at  spe- 
cial term,  in  an  action  then  and  there  pending,  the  appellee, 
Lucy  R.  Holliday,  as  sole  plaintiff,  recovered  a  judgment  and 
decree  against  Catharine  D.  McNeely,  James  H.  McNeely  and 
John  H.  McNeely,  as  defendants,  for  the  amount  due  on  cer- 
tain notes  and  for  the  foreclosure  of  a  mortgage  on  real  estate 
given  to  secure  such  notes.  It  is  further  shown  that  on  the 
same  day  Catharine  D.  McNeely  alone  filed  a  motion  for  a 
new  trial,  which  was  then  and  there  overruled  by  the  court, 
and  that  she  alone,  on  the  17th  day  of  November,  1884,  ap- 
pealed from  the  judgment  at  special  term,  and  assigned  errors 
in  general  term.  The  record  further  shows,  that,  on  the  8th 
day  of  January,  1885,  the  judgment  of  the  court  at  special 
term  was  affirmed  by  the  court  in  general  term. 
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On  the  7th  day  of  January,  1886,  on  the  last  day  of  the 
year  in  which  an  appeal  could  be  taken  from  the  judgment 
herein  of  the  court  below  in  general  term  to  this  court,  the 
defendants,  Catharine  D.  McNeely,  John  H.  McNeely  and 
James  H.  McNeely,  jointly  filed  a  certified  transcript  of  the 
record  and  proceedings  in  such  suit,  in  the  office  of  the  clerk 
of  the  Supreme  Court,  as  and  for  an  appeal  herein,  and  on 
such  transcript  they  separately  assigned  as  error  that  the  court 
in  general  term  erred  in  affirming  the  judgment  of  the  court 
at  special  term. 

It  is  clear,  we  think,  that  appellants  James  H.  McNeely 
and  John  H.  McNeely  have  no  standing  in  this  court.  They 
did  not  appeal  from  the  judgment  of  the  court  below  at  spe- 
cial term  to  the  general  term  of  such  court;  therefore  they 
were  not  parties  to  the  judgment  of  the  court  in  general  term, 
and,  of  course,  can  not  prosecute  an  appeal  from  that  judg- 
ment to,  or  in  this  court.  They  can  not  prosecute  this  appeal, 
as  an  appeal  from  the  judgment  of  the  court  at  special  term, 
because,  under  section  1362,  R.  S.  1881,  no  appeal  will  lie 
from  the  judgment  of  the  court  at  special  term  directly  to 
this  court,  except  where  some  of  the  judges  of  the  general 
term  are  shown  to  be  incompetent,  which  is  not  shown  in  this 
case.  Beineke  v.  Wurglery  77  Ind.  468;  Leary  v.  Smithy  81 
Ind.  90.  Even  if  the  case  in  hand  were  one  in  which  an  ap- 
peal might  have  been  taken  from  the  judgment  of  the  court 
at  special  term  directly  to  this  court,  it  is  clear  that  the  pend- 
ing appeal  could  not  be  maintained  by  appellants  James  H. 
and  John  H.  McNeely,  because,  as  we  have  seen,  this  appeal 
was  not  perfected  by  them  within  one  year  after  the  rendi- 
tion of  that  judgment.  As  to  them,  therefore,  this  appeal 
must  be  and  is  dismissed,  at  their  costs. 

Catharine  D.  McNeely  had  the  right,  of  course,  to  appeal 
from  the  judgment  of  the  general  term  against  her  to  this 
court,  at  any  time  within  one  year  from  the  rendition  of  the 
judgment,  and  she  perfected  her  appeal  within  the  year.  By 
a  proper  assignment  of  error  here,  she  has  brought  before  us 
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the  same  errors  of  which  she  complained  in  general  term. 
The  questions  discussed  by  her  learned  counsel  in  his  brief 
of  this  cause  are  such  only  as  arise  under  the  alleged  error  of 
the  trial  court  in  overruling  her  motion  for  a  new  trial.  The 
other  errors  assigned  by  her,  in  general  term,  must,  there- 
fore, be  considered  as  waived.  The  only  question  discussed 
by  her  counsel  is  the  alleged  insu£Gciency  of  the  evidence  to 
sustain  the  finding  of  the  trial  court.  The  bill  of  exceptions 
appearing  in  the  record  shows  affirmatively  on  its  face  that  it 
does  not,  and  never  did,  contain  all  the  evidence  given  on  the 
trial  or  hearing  of  this  cause.  It  is  certified  by  the  learned 
judge,  who  heard  the  cause,  that  the  evidence  in  the  bill  of 
exceptions,  and  certain  other  evidence  attached  to  the  bill, 
was  all  the  evidence  on  the  trial  of  the  cause.  This  other 
evidence,  which  was  manifestly  material  to  the  questions  dis- 
cussed by  counsel,  has  become  detached  from  the  bill  of  ex- 
ceptions in  some  way  not  accounted  for,  and  is  not  to  be  found 
in  the  record  before  us.  In  this  state  of  the  record  we  must 
decline,  as  we  have  often  held,  to  consider  or  decide  any  ques- 
tion which  depends  for  its  proper  decision  upon  the  weight 
or  sufficiency  of  the  evidence.  French  v.  State,  ex  reL,  81 
Ind.  151;  Fellenzer  v.  VanValzah,  95  Ind.  128;  Collins  v. 
CoUina,  100  Ind.  266. 

Besides,  upon  the  questions  discussed  by  appellant's  coun- 
sel, the  evidence  appearing  in  the  record  is  conflicting,  and, 
of  course,  in  such  a  case,  this  court  will  not  disturb  the  find- 
ing or  reverse  the  judgment  upon  what  might  seem  to  be  the 
weight  of  the  evidence.  Cornelius  v.  Goughlin,  86  Ind.  461 ; 
Fitzgerald  v.  Goff,  99  Ind.  28,  and  cases  cited. 

The  judgment  as  to  Catharine  D.  McNeely  is  affirmed,  with 
costs. 
FUed  Feb.  12, 188d. 
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"Webb  et  al.  v.  Simpson  et  al. 

Appeal.— jHrni^.—Deoedento'  Estates.— Proceeding  to  Set  Aside  Final  Beport  of 
Administraior, — ^An  appeal  from  the  judgment  in  a  proceeding  to  set 
aside  the  final  report  of  an  administrator  is  goyemed  hj  sections  2454 
and  2455,  B.  S.  1881,  relating  to  decedents'  estates,  and  must  be  taken 
within  the  time  there  provided. 

From  the  Orange  Circuit  Court. 

J.  H.  Stotsenburg  and  W.  Farrell,  for  appellants. 
J,  W.  Buahirky  H.  C.  Duncan  and  /.  F.  Pittman,  for  ap- 
pellees. 

Elliott,  J. — The  appellants  petitioned  the  court  below  to 
set  aside  a  final  report  made  by  the  administratrix  of  the  es- 
tate of  Mary  Lane,  deceased,  but,  upon  a  hearing,  that  court 
ruled  against  them.  The  judgment  was  rendered  on  the  5th 
day  of  June,  1885,  but  the  transcript  was  not  filed  in  this 
court  until  the  17th  day  of  August.  On  the  11th  day  of 
October,  the  appellees  appeared  and  moved  to  dismiss  the 
appeal,  on  the  ground  that  as  the  case  is  governed  by  sec- 
tions 2454  and  2455,  R.  S.  1881,  the  appeal  was  not  taken 
in  time.  This  motion  must  be  sustained.  The  case  is  not 
governed  by  the  general  rule  regulating  appeals,  but  is  gov- 
erned by  the  provisions  of  the  statute  referred  to.  Yearley 
V.  Shaiy,  96  Ind.  469;  Browning  v.  McOracken,  97  Ind.  279; 
Miller  v.  Carmichael,  98  Ind.  236 ;  Rinehxirt  v.  Vaily  103  Ind. 
159,  and  authorities  cited. 

Whether  the  appellants  can  have  an  appeal  granted  upon 
a  proper  showing  is  not  the  question  before  us,  and  we  give 
no  opinion  upon  it,  but  confine  our  decision  to  the  motion  to 
dismiss  the  appeal,  as  that  must^  at  all  events^  be  sustained. 

Appeal  dismissed. 

Filed  Feb.  13, 1886. 
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S^l  No.  12,332. 

[g5   ^1  Waymire  et  al.  v.  Powell  et  al. 

Board  op  CoMMiasiONERs.— C!tm^ac<. — Allowance,  —  VoluTitary  8erviee$, — A 
board  of  county  commissioners  can  make  no  contract  of  any  kind  with 
one  of  its  members,  and  no  legal  allowance  can  be  made  by  such  board 
to  a  county  commissioner  for  services  voluntarily  rendered,  or  things 
voluntarily  furnished,  the  county  by  him. 

Same. — Appecd,^An  allowance  by  a  board  of  commissioners  to  one  or 
more  of  its  members  for  services  rendered  in  inspecting,  examining  and 
measuring  the  abutments  of  a  bridge,  which  had  been  built  in  pursu- 
ance of  a  contract  theretofore  made  with  such  board,  is  illegal  and  may 
be  appealed  from  by  any  person  interested. 

From  the  Jasper  Circuit  Court. 

F.  W.  Babcock,  for  appellants. 
8,  P.  Thompson f  for  appellees. 

Mitchell,  J. — The  learned  counsel  for  appellant  states 
the  case  made  in  this  record  substantially  as  follows :  On  the 
20th  day  of  February,  1884,  pursuant  to  proper  preliminary 
notice  and  proceedings,  the  board  of  commissioners  of  Jas- 
per county  let  contracts,  separately,  for  furnishing  all  mate- 
rials and  constructing  and  completing  the  stone  abutments 
and  superstructure  for  a  county  bridge  of  the  value  of  more 
than  $4,000,  over  the  Iroquois  river. 

On  the  23d  day  of  May,  1884,  the  abutments  having  been 
completed  according  to  contract,  ready  for  the  superstructure, 
and  the  board  not  being  in  session,  the  appellants  Waymire 
and  Nichols,  being  a  majority  of  the  board  of  commissioners 
— ^the  other  commissioner  living  remote  from  the  county 
seat — at  the  instance  of  the  contractor  and  bridge  superin- 
tendent, employed  an  engineer,  with  whom  and  the  superin- 
tendent, they  measured  and  estimated  the  abutments,  and, 
finding  them  completed  according  to  contract,  received  them 
and  settled  with  the  contractor  subject  to  the  ratification  of 
tha  board  in  formal  session. 

On  the  13th  day  of  June,  1884,  the  board  being  convened 
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in  special  session,  present  John  Waymire,  Asa  C.  Prevo,  and 
Samuel  R.  Nichols,  it  was  "  ordered  that  John  Waymire  have 
an  allowance  of  $3.50  for  per  diem  as  a  commissioner  of  this 
board  for  one  day's  services  in  inspecting,  examining  and 
measuring  the  stone  abutments  for  the  new  iron  bridge  over 
the  Iroquois  river  at  Bensselaer,  on  the  23d  day  of  May, 
1884,  and  that  the  auditor  draw  his  warrant  on  the  county 
treasurer  for  such  allowance/'  A  like  order  was  made  at 
the  same  time  in  &vor  of  Samuel  R.  Nichols,  another  mem- 
ber of  the  board. 

John  W.  Powell,  by  a  proper  affidavit  and  appeal  bond  filed 
in  each  case,  perfected  an  appeal  to  the  Jasper  Circuit  Court. 
The  appeals  having  been  perfected,  the  cases  were  consoli- 
dated in  the  circuit  court.  Waymire  and  Nichols  moved  to 
dismiss  the  appeal,  and  the  overruling  of  their  motion  to  dis- 
miss presents  the  principal  question  for  decision. 

It  is  contended  here  that  the  services,  for  which  the  allow- 
ances were  made,  were  services '  voluntarily  rendered,  and 
that  the  allowances  were,  therefore,  within  the  discretion  of 
the  board.  The  argument  is:  1.  That  allowances,  which  a 
board  of  commissioners  may  make  at  their  discretion,  like 
other  acts  which  are  purely  discretionary,  are  not  reviewable 
on  appeal.  2.  That  the  allowances  were  for  services  volun- 
tarily rendered,  and,  within  the  prohibition  of  section  5770, 
an  appeal  is  forbidden. 

The  amount  directly  involved  is  inconsiderable,  but  the 
question  is  of  importance.  The  proposition  that  any  officer 
or  officers,  charged  with  the  control  and  expenditure  of  pub- 
lic funds,  have  the  power  to  make  allowances  to  themselves 
out  of  such  funds,  either  at  discretion  or  for  services  volun- 
tarily rendered,  without  other  restraint  than  their  own  sense 
of  fairness,  is  well  calculated  to  invite  attention. 

The  compensation  of  officers  is,  as  a  rule,  prescribed  by 
law,  and  it  has  often  been  declared  by  this  court,  that  before 
any  public  officer  may  demand  or  receive  compensation  out 
of  the  public  treasury  for  services  performed  by  him,  it  is 
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required  that  he  show:  1.  That  a  specific  compensation  is 
allowed  by  law  for  the  services  for  which  remuneration  is 
claimed.  2.  That  express  authority  exists  for  making  pay- 
ment out  of  the  publicfunds.  Noble  v.  Board,  etc.,  101  Ind. 
127;  Board,  etc.,  v.  Gresham,  101  Ind.  53;  Board,  etc.,  v. 
Harman,  101  Ind.  551 ;  Bynum  v.  Board,  etc.,  100  Ind.  90; 
WrngM  v.  Board,  etc.,  98  Ind.  88.  In  the  case  of  Board, 
etc.,  V.  Gresham,  supra,  this  court  said,  in  reference  to  the 
rule  above  stated :  "  It  is  of  the  highest  concern  to  the 
public  that  this  should  be  so ;  otherwise  it  would  be  within 
the  power  of  one  body  of  county  oflScials  to  compensate  the 
other  county  officers  out  of  the  public  treasury,  as  a  matter 
of  grace  and  favor,  without  limit  or  restraint." 

If  county  commissioners  can  not  compensate  other  county 
officers  for  official  services  without  express  authority  of  law, 
it  would  seem  necessarily  to  follow  that  they  can  not  without 
such  authority  compensate  themselves. 

Section  5823,  R.  S.  1881,  provides  that  "The  county  com- 
missioners' fees  shall  be  as  follows :  For  each  day's  attendance 
as  a  member  of  the  county  board  or  board  of  equalization, 
each  commissioner  shall  receive  $3.50." 

The  Legislature  having,  in  the  foregoing  statute,  fixed  the 
measure  of  compensation  for  the  services  of  a  county  com- 
missioner, it  is  not  competent  for  county  boards  to  supplement 
the  legislation  thus  enacted  by. making  allowances  to  them- 
selves, either  at  their  discretion  or  for  services  voluntarily 
performed. 

Section  5763  provides  that  "  The  boards  of  commissioners 
may  make  allowances  at  their  discretion,"  etc.,  but,  as  was 
said  in  Bothrock  v.  Carr,  55  Ind.  334,  this  does  "  not  mean 
an  arbitrary,  uncontrolled,  unlimited  discretion,  contrary  to 
law,  or  without  authority  of  law;  for  where  there  is  no 
law  there  is  no  act  to  do,  and,  therefore,  no  discretion  to  be 
exercised."  The  discretion  therefore  must  be  according  and 
in  subordination  to  the  law,  and  not  outside  and  in  viola- 
tion of  it.     English  v.  Smock,  34  Ind.  115  (7  Am.  R.  215.) 
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The  order  recites  that  the  allowance  was  for  "j?er  diem  as 
a  commissioner  of  the  board/^  etc.,  but  it  also  shows  that  it 
was  not  for  "  attendance  as  a  member  of  the  county  board  or 
board  of  equalization,"  and  it  was  therefore  made  without 
any  authority  of  law. 

Where  the  board  of  commissioners  of  their  own  motion  do 
an  act  which  under  the  law  they  may  do  or  not,  as  in  the  ex- 
ercise of  their  discretion  seems  best,  and  the  time  and  mode 
of  doing  the  act  are  not  prescribed  by  law,  no  appeal  lies  from 
their  decision  in  such  a  case.  But  when  they  make  an  al- 
lowance which  is  illegal  and  appears  so  on  its  face,  any  one 
aggrieved  may  appeal. 

There  are  many  things  which  are  left  to  the  discretion  of 
county  boards,  in  which  they  may  act  without  being  subject 
to  the  control  of  the  courts  in  any  way,  but  from  all  allow- 
ances made  by  such  boards  without  authority  of  law  an  ap- 
peal lies. 

It  is  argued,  however,  that  even  if  the  allowance  was  not 
proper  as  for  official  services,  since  the  allowance  was  for  ser- 
vices voluntarily  rendered  for  the  benefit  of  the  county,  and 
as  the  county  had  the  benefit  of  the  services,  upon  principles 
of  "  natural  equity  "  the  board  might  allow  compensation,  and 
having  allowed  it  no  appeal  lies.  Section  5770  provides  that 
'*  No  appeal  shall  lie  from  the  decision  of  said  board  making 
allowance  for  services  voluntarily  rendered  or  things  volun- 
tarily furnished  for  the  public  use." 

Where  services  have  been  voluntarily  performed,  or  things 
voluntarily  furnished  for  the  benefit  of  a  county  without  con- 
tract, which  the  board  of  commissioners  might  lawfully  have 
contracted  for,  the  board  may  make  an  allowance  for  services 
so  performed  or  things  so  furnished,  on  the  equitable  princi- 
ple that  a  county  may  do  right  when  to  do  so  is  within  the 
authority  of  law.     Miller  v.  Efmbree,  88  Ind.  133. 

Manifestly,  this  principle  can  not  be  invoked  to  authorize 
unrestrained  allowances  for  services  performed  or  things  fur- 
nished which  the  commissioners,  by  express  statute  or  from 
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considerations  of  public  policy,  were  forbidden  to  contract  for. 
To  permit  this  would  be  to  place  it  in  the  hands  of  the  county 
board  to  set  the  law  at  defiance  with  impunity.  Natural 
equity  can  not  grow  out  of  a  violation  of  the  law.  Doubt- 
less, if  a  bridge  on  a  public  highway  became  out  of  repair  and 
dangerous,  and  one  with  whom  the  commissioners  might  have 
contracted  voluntarily  put  it  in  a  condition  of  safety,  the  com- 
missioners might  remunerate  him  for  the  services  thus  ren- 
dered. Such  an  allowance  would  fall  under  the  provisions 
of  section  5770.  As,  however,  the  board  of  commissioners 
can  make  no  contract  of  any  kind  with  one  of  their  own 
number,  there  can  be  no  such  thing  as  an  allowance  to  a 
county  commissioner  for  services  voluntarily  rendered  or 
things  voluntarily  furnished  by  a  member  of  the  board. 

If  the  services  performed  by  the  two  commissioners  in 
measuring  the  abutments  were  official  services,  the  appellants 
can  receive  no  compensation,  because  none  is  allowed  by  law 
except  for  attendance  on  the  meetings  of  the  board,  etc.  If 
they  were  services  which  they  might  have  employed  some  one 
to  perform,  it  was  not  competent  for  them  to  employ  them- 
selves. Stropes  V.  Board,  etc,  72  Ind.  42 ;  City  of  Fort  Wayne 
V.  Rosenthal,  75  Ind.  156  (39  Am.  R.  127) ;  McGregor  v.  OUy 
of  Logansport,  79  Ind.  166 ;  Pratt  v.  Luther,  45  Ind.  250. 

Where  public  officers  are  authorized  by  law  to  employ 
others  to  perform  services  for  the  mimicipality  of  which  they 
are  officers,  public  policy  forbids  that  they  should  employ  one 
of  their  own  number. 

It  is  of  no  consequenc*)  that  no  injury,  or  that  an  actual 
benefit,  has  resulted  from  such  employment.  The  law  will  not 
permit  public  servants  to  place  themselves  in  a  situation  where 
they  may  be  tempted  to  do  wrong,  and  this  it  accomplishes 
by  holding  all  such  employments,  whether  made  directly  or 
indirectly,  utterly  void.  People  v.  Township  Board,  11  Mich. 
222 ;  Kinyon  v.  Duchene,  21  Mich.  498. 

Upon  every  claim  that  is  presented  for  allowance,  the  county 
is  entitled  to  the  unbiased  judgment  of  its  board  of  commis- 
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eioners.  The  law  does  not  yet  recognize  it  as  a  fact  that 
members  of  boards  of  commissioners,  or  of  any  other  tri- 
bunal, can  sit  as  judges  in  their  own  cases. 

The  distinction  between  the  case  we  are  considering  and 
Nichols  V.  Howe,  7  Ind.  506,  Board,  etc.,  v.  Boyle,  9  Ind.  296, 
Sims  V.  Board,  etc.,  39  Ind.  40,  and  Board,  etc.,  v.  liichardaon, 
54  Ind.  153,  cited  and  relied  on  in  the  briefs  of  the  learned 
counsel  in  this  case  and  Waymire  v.  Board,  etc.,  post,  p.  600, 
which  we  have  examined  in  connection  with  this,  is,  that  in 
the  cases  cited  the  services  were  performed  by  persons  com- 
petent to  contract  with  the  county  board,  and  were  such  as 
might  have  been  contracted  for.  It  was  competent  and  in 
character  for  the  commissioners  to  sit  in  judgment  on  the 
claims  of  others  who  had  performed  voluntary  services  for 
the  county,  for  which  a  contract  might  have  been  made,  but 
it  is  a  matter  of  an  entirely  different  complexion,  when 
members  of  any  tribunal  present  to  the  body  of  which  they 
are  a  part  claims  in  favor  of  themselves,  and  sit  in  judgment 
upon  them. 

It  is  not  to  be  tolerated  that  they  should  be  judges  at  all 
in  such  a  case.  It  is  certainly  too  much  to  ask  that  in  the 
event  the  decision  is  in  favor  of  themselves  their  judgment 
should  be  final. 

The  salutary  rules  above  stated  are  not  new ;  they  have 
been  declared  and  enforced  by  this  court  in  a  great  number 
and  variety  of  cases. 

In  Wright  v.  Board,  etc.,  98  Ind.  88,  this  court  said :  "  Un- 
less a  statute  expressly,  or  by  fair  implication,  makes  provi- 
sion for  compensation,  a  claim  can  not  be  enforced  by  legal 
process  against  the  county  except  where  there  is  a  contract 
stipulating  for  the  services,  and  the  contract  is  itself  within 
the  authority  of  the  county  commissioners."  Substantially  the 
same  principle  was  stated  in  Moon  v.  Board,  etc.,  97  Ind.  176, 
where  it  was  said,  in  substance,  that  a  contract  for  the  services 
must  be  shown,  and  a  statute  authorizing  compensation  to  be 
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made,  and  also  that  the  contract  was  within  the  authority  of 
the  board  to  make. 

The  foregoing  cases  are  relevant  in  this,  that  even  if  there 
had  been  a  contract,  and  a  statute  authorizing  compensation 
in  the  case  before  us,  as  the  board  of  commissioners  had  no 
authority  to  contract  with  themselves,  the  allowance  would 
nevertheless  have  been  illegal. 

As,  for  the  reasons  already  stated,  the  allowances  made  to 
the  appellants  were  in  every  respect  illegal  and  wholly  un- 
authorized, the  appeals  were  properly  taken,  and  there  was 
no  error  in  overruling  the  motion  to  dismiss*  It  was  not  error, 
of  which  the  appellant  under  the  circumstances  can  complain, 
to  refuse  leave  to  amend  the  complaint  and  to  dismiss  the 
action. 

We  think  all  the  facts  showing  the  nature  of  the  claim  ap- 
peared upon  the  face  of  the  record,  and  that  the  other  rulings 
complained  of  were  in  any  event  immaterial  and  harmless. 
The  claim  was  not  susceptible  of  amendment  so  as  to  have 
authorized  a  recovery  in  favor  of  the  commissioners.  The 
whole  controversy  is  fully  presented  on  the  motion  to  diflmifw 
the  appeal. 

The  judgment  is  affirmed,  with  costs. 

Filed  Feb.  10, 1886. 
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DRAUSfAQ^^NoUcet^  Filing  Petition.^Act  of  ISSS.—JJnder  section  2  of  tlie 
drainage  act  of  1883  (Acts  1883,  p.  174),  the  notice  to  land-owners  pro- 
vided for  therein  is  of  the  filing  of  the  petition,  and  it  must  follow  and 
not  precede  such  filing. 

Same. — Irregular  Notice, — Assumption  <^  Jurisdiction. — Juigmenl. — OoUaJUrol 
AUadc, — The  qaestion  as  to  whether  proper  notice  has  been  given  is  a 
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jnrifidictional  one,  and  where  there  is  some  notice,  and  the  circuit  court 
acts  under  it  as  given,  although  it  is  irregular  and  defective,  it8  judg- 
ment will  stand  tm  against  a  collateral  attack. 

Same. —  Reaigiuiiion  of  Commissioner  after  Reference, — The  resignation  of  one 
or  more  drainage  commissioners,  after  a  matter  has  been  referred  to 
them  by  name,  and  the  appointment  of  their  successors,  will  not  afiect 
the  proceeding.  It  is  not  necessary  to  name  the  commissioners  in  the 
order  of  reference. 

Same. — Failure  to  File  Report  ai  Time  Fired. — CoUatercU  AUaek, — The  failure 
of  the  drainage  commissioners  to  file  their  report  at  the  time  fixed  in 
the  order  of  reference,  without  obtaining  an  extension  of  the  time,  is 
an  irregularity  available  on  appeal,  but  not  on  a  collateral  attack. 

Same. — Remedy. — Appeal. — Practice. — Where  a  remedy  by  appeal  is  pro- 
vided, that  remedy  must  be  resorted  to  for  the  correction  of  all  errors 
and  irregularities. 

From  the  Gibson  Circuit  Court. 

C  A.  Buskirk  and  S.  H.  Kiddy  for  appellant. 
M.  IF.  Fidds  and  i.  C  Evnng^  for  appellee. 

ZoLLARS,  J. — Appellee,  as  a  commissioner  appointed  by  the 
court  to  construct  a  drain,  brought  this  action  to  collect  as- 
sessments made  against  appellant's  lands. 

The  drain  was  constructed  under  the  act  of  1881,  R.  S.  1881, 
section  4273,  et  seq.,  as  amended  by  the  act  of  1883,  Acts  1883, 
p.  173.  The  record  shows  that,  on  the  7th  day  of  February, 
1884,  the  petition  was  filed  in  the  clerk's  office  with  the  in- 
dorsement thereon  that  the  petitioner  fixed  the  7th  day  of 
February,  1884,  as  the  day  for  docketing  thereof.  On  that 
day  the  petition  was  presented  to  the  court,  and  the  court 
made  the  following  entry  upon  the  question  of  notice : 

"Comes  now  the  petitioner  herein,  and  presents  to  the 
court  his  petition  for  drainage,  and  said  petitioner  proves  to 
the  court  that  due  and  legal  notice  of  the  filing  of  said  peti- 
tion in  the  clerk's  office  of  said  court  has  been  given,  by 
posting  up  notices  thereof  in  three  public  places  in  Patoka 
township,  in  Gibson  county,  Indiana,  fchat  being  the  town- 
ship in  which  the  lands  described  in  said  petition  are  situated, 
and  near  the  line  of  the  proposed  work,  in  said  petition  set 
out  and  prayed  for,  and  by  posting  a  like  notice  at  the  court- 


336  SUPREME  COURT  OF  INDIANA, 

• y  — 

McMullen  v.  The  State,  ex  rtL  Kendle,  Drainage  Commissioner. 

house  door,  in  said  county,  all  more  than  twenty  days  before 
the  7th  day  of  February,  1884,  that  being  the  day  fixed  upon 
and  noted  on  said  petition  at  the  time  of  filing  the  same  in 
the  clerk's  office  of  this  court,  as  the  day  set  for  docketing  of 
said  petition  in  this  court,  and  it  appearing  to  the  court  that 
all  these  things  have  been  done,  it  is,  therefore,  ordered  by 
the  court,  that  said  petition  and  proceeding  be  placed  upon 
the  docket  of  this  court  as  an  action  pending  therein." 

Three  days  having  expired,  and  there  being  no  objections 
interposed,  the  court  referred  the  matter  to  the  commission- 
ers of  drainage,  naming  them,  and  ordered  that  they  should 
meet  on  the  31st  day  of  March,  1884,  make  a  personal  in- 
spection of  the  lands  described  in  the  petition,  etc.,  and  re- 
port to  the  court  upon  the  first  day  of  the  succeeding  May 
term.  It  is  alleged  in  the  complaint  that  at  the  May  term, 
1884,  the  commissioners  not  being  ready  to  report,  the  mat- 
ter was  continued  until  the  23d  day  of  February,  1885.  An 
entry  in  the  order-book  shows  a  continuance,  but  it  does  not 
show  when  the  continuance  was  ordered,  nor  for  how  long 
a  time. 

On  the  23d  day  of  February,  1885,  the  commissioners  filed 
their  report,  assessing  benefits  to  lands,  including  those  of 
appellant.  The  report  was  signed  by  the  commissioners  of 
drainage.  Two  of  them  were  different  persons  from  those 
named  in  the  order  of  reference,  but  they  had  been  appointed 
as  drainage  commissioners  in  the  place  of  the  two  who  had 
resigned. 

There  having  been  no  remonstrance  filed,  and  more  than 
ten  days  having  elapsed,  the  report  of  the  commissioners  was 
approved,  the  drain  was  established,  and  appellant,  one  of  the 
drainage  commissioners,  was  appointed  to  construct  the  drain. 

Appellant  resists  the  payment  of  the  assessments  upon  three 
grounds.  One  is,  that  the  proceedings,  which  resulted  in 
the  establishment  of  the  drain,  are  null  and  void,  for  the  rea- 
son that  there  was  no  proper  notice  of  the  filing  of  the  pe- 
tition.    It  is  claimed  that  this  is  apparent  upon  the  &ce  of 
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the  record,  and  that  hence  those  proceedings  may  be  success- 
fully assailed  collaterally.  This  contention  is  based  upon 
appellant's  construction  of  section  2  of  the  act  of  1883,  Acts 
1883,  p.  174.  That  section  provides  as  follows:  "When- 
ever the  petitioner  shall  file  his  petition  in  the  clerk's  office 
of  the  circuit  coui*t,  he  shall  fix  and  note  thereon  the  day  set 
for  docketing  thereof,  and  if  it  appear  to  the  court  that  no- 
tice has  been  given  of  the  filing  of  said  petition  by  posting 
up  notices  thereof  in  three  public  places  in  each  township 
where  the  lands  are  situated,  described  in  said  petition,  and 
near  the  line  of  the  proposed  work,  and  at  the  court-house 
door  in  each  of  the  counties  in  which  said  lands  are  situated, 
not  less  than  twenty  days  before  the  day  noted  thereon,  and 
set  as  the  day  for  the  docketing  the  same,  the  court  shall 
order  the  same  placed  on  the  dockets  of  said  court  as  an  ac- 
tion pending  therein,"  etc. 

We  think  with  appellant's  counsel,  that  this  section  pro- 
vided for  giving  notice  of  the  filing  of  the  petition,  and  that 
hence  the  notice  should  follow  the  filing.  This  is  made  ap- 
parent, we  think,  by  an  examination  of  the  section,  the  sec- 
tion of  which  it  is  an  amendment,  and  the  act  of  1885.  The 
section  amended,  R.  S.  1881,  section  4275,  provided  that  no- 
tice should  be  given  of  the  intention  to  present  a  petition. 
That  section  did  not  require  that  the  notice  should  name  any 
particular  day  upon-  which  the  petition  would  be  presented 
to  the  court.  The  form  of  notice  provided  in  the  act,  R.  S. 
1881,  section  4284,  was,  that  the  petition  would  be  presented 
at  the  next  term  of  the  circuit  court.  There  was  nothing  in 
that  act  requiring  any  day  in  the  term  to  be  named,  upon 
which  the  petition  would  be  presented,  and  there  was  no  re- 
quirement that  the  petition  should  be  filed,  and  thus  made  ac- 
cessible for  examination  by  any  one,  until  it  should  be  pre- 
sented to  the  court.  There  was  no  specific  mode  provided  for 
testing  the  sufficiency  of  the  petition,  except  by  remonstrance 
after  the  filing  of  the  report  by  the  drainage  commissioners, 
Vol.  105.— 22 
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and  then  but  three  days  were  allowed  in  which  to  file  such  a 
remonstrance.  The  amendment  of  1883  was  intended  to  af- 
ford better  opportunities  to  the  land-owners  to  contest  the 
proceeding  from  the  starts  and  hence  the  act  provided  that 
the  petition  should  be  filed  in  the  clerk's  office,  and  a  definite 
day  noted  thereon  when  it  would  be  presented  to  the  court 
for  action.  Then  notice  was  to  be  given,  not  of  the  inten- 
tion to  present  such  a  petition,  but  of  its  filing.  With  this 
notice,  and  the  petition  on  file,  showing  by  the  endorsement 
thereon  the  day  when  it  was  to  be  presented  to  the  court  for 
action,  interested  parties  would  be  notified  in  advance  of  the 
exact  time  when  the  petition  would  go  to  the  court,  and 
would  be  afforded  an  opportunity  to  examine  it,  and  prepare 
for  such  resistance  as  they  might  think  proper. 

Three  days  were  given  to  such  parties  after  the  docketing 
of  the  petition  in  which  to  test  its  sufficiency  by  demurrer,, 
etc.,  and  to  object  to  any  or  all  of  the  drainage  commissioners. 
This  act  also  preserved  the  right  to  remonstrate  against  the 
report  of  the  drainage  commissioners,  and  extended  the  time 
to  ten  days  aft«r  the  filing  of  the  report.  The  purpose  of  the 
amendatory  act  very  plainly  was  to  afford  better  opportuni- 
ties to  the  land-owners  to  protect  their  rights  than  wis  af- 
forded by  the  act  of  1881,  of  which  it  was  an  amendment. 
In  the  way  of  affording  still  further  opportunities  to  the  land- 
owners, the  act  of  1885  (Acts  1885,  p.  131,  section  3)  pro- 
vides that  the  petitioner  shall  file  his  petition  in  the  clerk's 
office,  and  note  thereon  the  day  set  for  docketing  thereof,  and 
give  the  land-owners  personal  notice,  by  written  or  printed 
notices,  of  the  fact  of  the  filing  and  pendency  of  such  petition. 
This  act  is  a  good  interpreter  of  the  act  of  1883.  Under 
both  of  them,  we  think  the  notice  should  be  of  the  filing  of 
the  petition,  and  hence  should  be  subsequent  to  the  filing. 

But  when  we  have  said  this  much,  we  have  not  disposed  of 
the  case  before  us.  As  will  be  observed,  it  is  left  to  the  court, 
under  the  acts  of  1883  and  1885,  to  determine  whether  or 
not  proper  notices  have  been  given.     The  petition  invoked 
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the  jurisdiction  of  the  court  over  the  subject-matter.  Juris- 
diction is  the  power  to  determine  and  act,  and  this  power  in- 
cludes authority  to  decide  erroneously  as  well  as  correctly. 

The  notices  were  required  to  give  the  court  jurisdiction 
over  the  land-owners  named  in  the  petition.  That  such  no- 
tices had  been  given,  was  a  jurisdictional  question  which  the 
court  was  required  to  determine  before  ordering  the  petition 
to  be  docketed.  The  fact  that  the  court  assumed  to  exercise 
jurisdiction,  and  ordered  the  petition  to  be  docketed  as  a 
pending  action,  is  proof  of  record  that  it  determined  that  the 
proper  notices  had  been  given. 

Where  a  court  of  superior  jurisdiction  exercises  jurisdic- 
tion, it  will  be  presumed  that  it  rightfully  does  so,  and  the 
judgment  will  be  invulnerable  as  against  a  collateral  attack, 
unless  the  record  affirmatively  shows  that  the  judgment  is 
void.     Young  v.  Wellsy  97  Ind.  410. 

It  is  contended  here,  however,  that  the  record  does  show 
affirmatively  that  <he  whole  proceeding,  in  the  establishment 
and  construction  of  the  dralh,  is  void,  because  the  notices  did 
not  follow,  but  preceded  the  filing  of  the  petition,  and  be- 
cause the  notices  were  not  notices  that  the  petition  had  been 
filed,  but  that  it  would  be  filed  and  presented  on  the  7th  day 
of  February,  1884. 

The  court  decided  that  proper  and  sufficient  notices  of  the 
filing  of  the  petition  had  been  posted  for  the  required  length 
of  time,  and  at  the  proper  places,  and  upon  that  adjudication 
ordered  that  the  petition  should  be  docketed.  That  decision 
was  an  erroneous  decision,  but  it  does  not  necessarily  follow, 
because  the  court  may  have  thus  erred,  that  the  whole  pro- 
ceeding is  void,  and  must  go  down  under  a  collateral  as- 
sault. If  the  case  were  here  upon  appeal,  it  would  be  a  dif- 
ferent matter.  The  statute  requires  notices  of  the  filing  of 
the  petition  to  be  posted.  Here  notices  were  posted,  but 
they  were  notices  that  the  petition  would  be  filed  and  pre- 
sented, and  not  that  it  had  been  filed.  The  court  decided 
that  the  notices  were  sufficient.     This  court  has  decided  in  a 
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number  of  cases  recently,  that  where  there  is  any  notice,  no 
matter  how  irregular  and  defective  it  may  be,  and  the  court 
has  decided  such  notice  to  be  sufficient,  the  judgment  based 
thereon  will  not  be  treated  as  void  in  a  collateral  attack  by 
a  party  to  the  record.  Jackson  v.  Stale,  etc,  104  Ind.  516 ; 
Quart  V.  Abbett,  102  Ind.  233  (52  Am.  R.  662);  DotoeU  v. 
Lahr,  97  Ind.  146 ;  City  of  Terre  Haute  v.  Beach,  96  Ind. 
143;  McCormick  v.  Webster,  89  Ind.  105;  Carrico  v.  Tar- 
water,  103  Ind.  86;  Oppenheim  v.  Pittsburgh,  etc,,  R.  W, 
do.,  85  Ind.  471  ;  Helphenstine  v.  Vincennes  Nat' I  Bank,  65 
Ind.  581  (32  Am.  R.  86). 

The  writer  of  this  opinion  has  grave  doubts  as  to  whether 
or  not  the  decisions  in  the  above  cases,  and  the  principles 
upon  which  they  rest,  are  applicable  and  controlling  in  the 
oase  before  us.  The  other  members  of  the  court  are  of  the 
opinion  that  they  are,  and  hence  we  hold  that  the  court  be- 
low having  decided  that  the  notices  were  sufficient,  appel- 
lant can  not,  in  the  collateral  manner  here  attempted,  be 
•allowed  to  assail,  as  void,  the  proceedings  which  resulted  in  the 
establishment  and  construction  of  the  drain,  and  the  assess- 
4nents  against  her  lands. 

Another  ground  upon  which  appellant  claims  that  the  as- 
:sessments  against  her  lands,  and  the  whole  proceedings  are 
void,  is,  that  the  commissioners  who  made  the  report  are  not 
the  same  persons  named  in  the  order  referring  the  matter  to 
the  drainage  commissioners.  As  we  have  seen,  two  of  the 
Ncommissioners  named  in  the  order  of  reference  resigned,  and 
the  court  appointed  others  in  their  places.  The  persons  thus 
appointed,  in  connection  with  the  other  commissioner,  made 
the  report.  The  court  had  authority  to  fill  such  vacancies 
by  the  .express  provisions  of  the  statute.  R.  S.  1881,  sec- 
tion 4273.  The  matter  was  referred  to  the  commissioners  of 
•xlrainage.  They  were  named  in  the  order  of  reference,  but 
we  do  not  think  that  was  necessary.  When  one  or  more  of 
^such  commissioners  resign  after  a  matter  is  referred,  such 
xesignation  does  not  stop  the  proceeding.     When  others  are 
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appointed  to  fill  the  vacancies^  the  commissioners  of  drain- 
age^ as  a  body^  may  go  on  and  perform  the  duties  in  the  mat- 
ters referred.  To  hold  otherwise  would  be  to  hold  that 
upon  the  resignation  of  one  or  more  of  the  commissioners^ 
the  court  would  have  to  recall  all  matters  referred  to  them 
and  go  through  the  form  of  again  referring  them.  Certain 
it  is,  that  appellant's  contention  can  not  avail  in  the  collateral 
attack  she  is  making  upon  the  proceeding. 

The  third  and  last  ground  upon  which  appellant  contends 
that  the  proceedings  which  led  to  the  assessments  against  her 
lands  are  void,  is,  that  the  drainage  commissioners  did  not 
report  at  the  May  term,  1884,  of  the  court,  as  they  were  di- 
rected to  do  when  the  matter  was  referred  to  them,  and  that 
they  did  not  file  their  report  until  the  23d  day  of  February,. 
1885.  There  is  one  entry  in  the  record,  showing  that  the 
case  was  continued,  but  there  is  nothing  to  show  at  what 
term  of  the  court  that  order  of  continuance  was  made.  If,, 
as  a  &ct,  the  commissioners  carried  the  matter  along  without 
having  reported  to  the  court  and  procured  an  extension  or 
extensions  of  the  time  in  which  to  complete  and  file  their  re- 
port, the  proceeding  was  radically  irregular,  and,  in  a  direct 
proceeding  upon  appeal,  would  be  so  declared.  But  that  irreg- 
ularity does  not  render  the  proceedings  absolutely  void,  as  they 
must  be,  in  order  to  overthrow  them  in  a  collateral  attack^ 
such  as  appellant  is  making,     ifunaon  v.  Blake,  101  Ind.  78. 

Appellant,  as  we  have  seen,  had  no  actual  notice  of  the 
proceedings  until  July,  1885.  She  might  then  have  appealed 
and  raised  the  questions  directly,  which  she  here  seeks  to  raise 
collaterally.  Perhaps  other  remedies  by  a  direct  proceeding 
were  open  to  her,  but  that  we  need  not  now  decide.  The 
rule  is,  that  where  a  remedy  by  appeal  is  provided,  that 
remedy  must  be  resorted  to  for  the  correction  of  all  errors 
and  irregularities.     Smith  v.  Hess,  91  Ind.  424. 

As  the  court  below  decided  in  accordance  with  this  opin- 
ion, the  judgment  is  aifirmed,  with  costs. 

Filed  Feb.  13, 1886. 
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Intozigatino  LtiquOB. —  I\ureha»er  cf  Buamesa  not  PrcteeUd  by  lAoenat  af 
Vendor. — The  purchaser  of  a  saloon  from  one  who  has  been  licensed  to 
sell  intoxicating  liquors  is  not  protected,  in  conducting  such  business, 
by  the  license  of  his  vendor. 

Samjc. — Saie, — Agency. — ConiracL — EMenee. — For  a  contract  and  evidence 
considered  and  held  sufficient  to  constitute  a  sale  by  the  licensee  to  the 
person  put  in  charge  of  the  saloon,  and  not  the  mere  creation  of  an 
agency,  see  the  opinion. 

From  the  Allen  Circuit  Court. 

T.  E.  Elliaon,  for  appellant. 

C  M.  Dawson,  Prosecuting  Attorney,  for  the  State. 

NiBLACK,  C.  J. — Upon  an  appeal  from  the  judgment  of  a 
justice  of  the  peace,  the  appellant,  Benjamin  F.  Heath,  was 
tried  and  convicted  of  selling  to  one  Groves,  on  the  15th  day 
of  December,  1885,  intoxicating  liquor  to  be  drunk  on  the 
premises,  without  a  license  authorizing  such  a  sale. 

The  only  question  made  upon  this  appeal  is  upon  the  suf- 
ficiency of  the  evidence  to  sustain  the  finding  of  the  circuit 
court. 

It  was  admitted  by  the  appellant  at  the  trial,  that  he  sold 
intoxicating  liquor  to  Groves  at  the  time  and  place,  and  for 
the  purpose,  charged  in  the  affidavit  filed  against  him  ;  that, 
on  the  9th  day  of  July,  1885,  one  Charles  B.  Smith  obtained 
a  license  from  the  board  of  commissioners  of  Allen  county 
to  sell  spirituous,  vinous  and  malt  liquors  at  the  place  at 
which  the  appellant  sold  the  intoxicating  liquor,  for  the  period 
of  one  year  from  that  date;  that  the  building  in  which  Smith 
commenced  to  do  business  under  his  license  belonged  to  one 
Dudenhoefer,  and  was  by  him  leased  to  Smith ;  that,  on  the 
31st  day  of  August,  1885,  Smith  gave  to  one  Dennis  a  chat- 
tel mortgage  on  all  the  fixtures  and  furniture  in  his  saloon  to 
secure  the  payment  of  the  sum  of  $83.35  to  be  paid  in  one 
month,  which  time   was  afterwards  extended   for  another 


NOVEMBER  TERM,  1885.  343 

Heath  v.  The  State. 

month;  that  in  October,  1885,  Smith  having  become  in- 
debted to  Dudenhoefer  in  the  sum  of  |45  for  rent,  the  latter 
declared  the  lease  to  Smith  forfeited ;  that,  on  the  25th  day 
■of  November,  1885,  Dudenhoefer  commenced  a  suit  against 
Smith,  before  a  justice  of  the  peace,  to  evict  him  firom  the 
premises,  which  consisted  of  a  dwelling-house,  in  which  the 
latter  lived,  and  the  saloon,  and  on  the  same  day  sold  and 
conveyed  the  property  to  one  Evans ;  that,  on  the  2d  day  of 
December,  1885,  Dudenhoefer  recovered  a  judgment  for  the 
possession  of  the  property  and  $10.50  in  damages ;  that,  on 
the  3d  day  of  December,  1885,  a  writ  was  issued  to  a  proper 
constable,  commanding  him  to  put  Smith  out  of  possession, 
and  to  collect  the  amount  of  damages  and  costs  adjudged 
against  him ;  that  the  constable  took  possession  of  the  saloon, 
levied  upon  the  fixtures  and  furniture  in  it,  and,  locking  it 
up,  gave  the  key  to  Dudenhoefer's  attorney. 

It  was  also  made  to  appear  by  the  evidence  that  on  the 
next  day,  that  is  to  say,  on  the  4th  day  of  December,  1885, 
Evans,  Smith  and  Heath  came  together  and  entered  into  an 
arrangement  to  have  the  saloon  reopened  and  business  con- 
tinued in  it  in  Smith's  name.  To  that  end  Evans  executed 
to  Smith  a  written  lease  to  the  premises  for  one  month,  with 
the  privilege  of  renewal  from  month  to  month,  upon  pay- 
ment of  the  rent  in  advance,  until  the  1st  day  of  July,  1886. 
Smith  and  Heath  thereupon  entered  into  an  agreement  in 
writing  as  follows : 

"Fort  Wayne,  Ind.,  Dec.  4th,  1885. 

"  I,  Charles  B.  Smith,  of  Allen  county,  Indiana,  do  hereby 
hire  and  employ  Benjamin  F.  Heath  to  act  as  my  barkeeper 
till  the  first  of  July,  1886,  at  my  saloon  number  401,  East 
Wayne  street,  in  said  city  of  Fort  Wayne.  I  do  also  authorize 
him  to  purchase  such  goods  as  may  reasonably  be  necessary 
to  carry  on  said  business ;  and  to  give  receipts  and  sign  my 
name  to  such  contracts  as  may  be  necessary  to  carry  out  this 
contract.  And  I  do  further  agree  to  sell  and  deliver  to  him 
all  the  (fixtures)  and  furniture  there  is  now  in  said  premises 
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for  the  sum  of  seventy  dollars,  the  receipt  of  which  is  hereby 
ackuowledged.  It  being  agreed  that  said  Heath  shall  act  a» 
such  bartender,  and  shall  procure  such  assistance  as  may  be 
necessary,  at  his  own  expense,  to  properly  carry  out  this  con- 
tract. And  said  Heath  shall  faithfully  carry  out  this  contract 
and  save  said  Smith  from  prosecutions  on  account  of  such 
employment ;  that  he  keep  an  orderly  house,  sell  no  liquors 
to  minors,  or  to  persons  intoxicated,  or  to  habitual  drunk- 
ards, or  in  any  manner  prohibited  by  law.  It  is  also  agreed 
that  said  Heath  shall,  out  of  the  receipts  of  said  business,  pay 
all  bills  incurred  on  account  thereof,  and  that  he  shall  have 
for  his  services  all  profits  made  in  carrying  on  the  same,  and 
any  and  all  liquors  or  goods  bought  by  him  on  my  account, 
when  the  same  are  paid  for,  except  the  sum  of  ten  dollars  per 
month,  which  is  to  be  paid  to  B.  B.  Evans  for  the  use  of  said 
saloon  by  said  Heath  on  the  account  of  said  Smith ;  said 
Evans  having  this  day  leased  the  same  to  said  Smith. 

'^  In  witness  whereof  said  parties  have  hereunto  set  their 
hands  the  day  and  year  above  written. 

"  Charles  B.  Smith. 
"  B.  F.  Heath. 

"  December  4th,  1886. 

'^  I  agree  that  said  Benjamin  F.  Heath  shall  honestly  and 
faithfully  c^rry  out  his  part  of  the  above  contract. 

"  Bennett  B.  Evans." 

Smith  testified  that  he  sold  the  fixtures  and  furniture  in 
the  saloon  to  Heath  for  $70 ;  that  Evans  furnished  the  money 
which  was  turned  over  to  Dudenhoefer  in  payment  of  his 
rent  and  judgment  for  damages  and  costs;  that  Evans  paid 
and  took  up  the  chattel  mortgage  executed  to  Dennis ;  that 
soon  after  signing  the  agreement  with  Heath,  he  had  moved 
over  into  another  part  of  the  city  and  had  not  since  been  in  the 
saloon  exceeding  once  or  twice,  if  at  all,  as  to  which  he  could 
not  remember ;  that  after  signing  the  agreement,  Heath  got 
the  key  from  Dudenhoefer's  attorney  and  went  into  the  pos- 
session of  the  saloon,  assuming  and  continuing  to  be  in  en- 


NOVEMBER  TERM,  1885.  345 


Heath  v.  The  State. 


tire  control;  that  there  was  at  the  time  probably  $10  worth 
of  liquors  in  the  saloon ;  that  he,  Smith,  was  not  to  get  any- 
thing out  of  the  business  except  JlO  which  was  to  be  paid  to 
Evans  for  rent ;  that  he  considered  himself  the  owner  of  the 
liquors  in  the  saloon,  but  Heath  was  to  have  all  he  paid  for ; 
that  he  considered  himself  responsible  for  the  acts  of  Heath 
while  carrying  on  business  under  the  contract  under  which 
he  went  into  possession,  but  that  he  had  no  property  which 
amounted  to  anything  and  was  in  fact  entirely  insolvent ;  that 
at  the  time  he  was  put  out  of  the  possession  of  the  saloon, 
he  was  in  debt  and  had  no  money  and  could  not  have  run 
the  saloon  any  longer,  and  that  he  entered  into  the  agree- 
ment with  Heath  at  the  request  of  Evans,  who  wanted  Heath 
to  run  the  saloon ;  that  nothing  was  said  at  the  time  of  the 
agreement  about  his  transferring  his  license  to  Heath ;  that 
he  did  not  know  what  liquor,  if  any.  Heath  had  since  bought, 
and  that  he  had  given  himself  no  trouble  about  the  business 
since  Heath  had  taken  charge  of  the  saloon. 

Evans  and  Heath  also  testified  as  witnesses  in  the  cause, 
but  their  testimony  was  in  general  corroboration  of  the  state- 
ments made  by  Smith  as  above,  and  contained  nothing  chang- 
ing the  general  character  of  the  transaction  which  resulted 
in  placing  Heath  in  possession  of  the  saloon. 

While  the  agreement,  set  out  and  relied  upon  in  this  case, 
is  very  similar  to  the  one  ruled  upon,  and  held  to  be  a  valid 
agreement  upon  its  fece,  in  the  case  of  Runyon  v.  Statey  52 
Ind.  320,  the  circumstances  attending,  as  well  as  succeeding 
its  execution,  tended  to  prove  it  to  have  been  a  mere  cover 
for  the  absolute  sale  and  transfer  of  the  saloon  to  Heath.  In 
finding  the  defendant  guilty,  the  circuit  court  evidently  con- 
strued the  entire  transaction  as  amounting  to  an  absolute 
sale  and  transfer  of  the  saloon,  and  not  as  the  mere  appoint- 
ment of  Heath  as  the  barkeeper  and  agent  of  Smith,  and 
we  have  no  reason  for  holding  that  the  construction  thus 
placed  upon  the  evidence  was  an  incorrect  construction. 

Conceding,  therefore,  that  Heath  had  become  the  actual 
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owner  of  the  saloon,  as  the  evidence  tended  to  show  he  had, 
the  license  issued  to  Smith  afforded  him  no  protection  for 
making  the  sale  of  intoxicating  liquor  admitted  to  have  been 
made  in  this  case.  Pickens  v.  State,  20  Ind.  116;  Krani  v. 
State,  47  Ind.  519;  Shaw  v.  StaU,  56  Ind.  188;  KeUer  v. 
State,  58  Ind.  379. 

The  judgment  is  affirmed,  with  costs. 

Filed  Feb.  16, 1886. 


No.  12,100. 

loTM]  Frank,  Administrator,  v.  Grimes. 

130  m!  '  ' 

j^  ^  Special  Findino. — Qmeral  Verdiet.^lneonsistency,-— Judgment  non  Obttante, 

— ChrUract  of  Settlement, — Where  a  complaint  declares  upon  a  written  in- 
stniment,  signed  by  the  defendant,  setting  forth  that  the  parties  had 
''  settled  all  accounts  in  full  up  to  date,  November  27th,  1877,  and  bal- 
ance due  "  the  plaintiff  $804.21,  a  special  finding  bj  the  jury  that  the  de- 
fendant executed  the  instrument,  and  that  he  had  paid  nothing  to  the 
plaintiff  since  its  execution,  is  inconsistent  with  a  general  verdict  for 
the  defendant  on  a  cross  complaint,  setting  up  items  of  account  against 
the  plaintiff  which  accrued  prior  to  the  date  of  such  instrument,  and 
judgment  should  go  accordingly. 
Same. — Interrogatories  to  Jury, — Submission  by  Court. — Presumption. — Cases 
Modified. — In  the  absence  of  any  showing  on  the  subject,  when  the 
interrogatories  to  the  jury  and  their  answers  to  them  appear  in  the 
record,  it  will  be  presumed  that  the  trial  court  did  its  duty  and  sub- 
mitted to  the  jury  such  interrogatories,  with  instructions  to  answer  the 
same  if  they  found  a  general  verdict,  and  the  special  finding  will  be 
considered.    Decisions  in  conflict  with  this  ruling  are  modified. 

From  the  Allen  Circuit  Court. 

A.  A.  Chapin  and  R.  P.  JSa^r,  for  appellant. 

T,  R.  Marshall  and  W.  F.  McNagny,  for  appellee. 

HoWK,  J. — This  suit  was  commenced  by  Henry  Heist,  then 
in  full  life  but  since  deceased,  against  the  appellee  Grimes,  in 
the  Whitley  Circuit  Court.     Heist's  complaint  contained  two 
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paragraphs.  The  first  paragraph  counted  upon  a  written  in- 
strument, alleged  to  have  been  executed  by  appellee  Grimes 
to  Henry  Heist,  of  which  the  following  is  a  copy : 

"  Settled  all  accounts  in  iuU  up  to  date,  November  27th, 
1877,  and  balance  due  H.  Heist  $804.21,  to  be  paid  within 
thirty  days  from  date,  or  note  given  one  year  after  date  with 
ten  per  cent,  interest,  if  he  fails  to  do  so. 

(Signed)        "  J.  Grimes.'^ 

In  the  second  paragraph  Heist  alleged  that  appellee  was 
indebted  to  him  in  the  sum  of  $8,738.91,  "  for  money  had, 
and  accounts  paid,  laid  out  and  expended,  and  personal  prop- 
erty sold  and  delivered,  at  his  special  instance  and  request,^' 
whereof  a  bill  of  particulars  was  filed  therewith. 

Appellee  appeared  to  the  action,  but,  before  his  answer  was 
filed,  on  the  application  of  Heist,  the  venue  of  the  cause  was 
changed  to  the  DeKalb  Circuit  Court.  In  that  court,  before 
any  steps  were  taken  therein,  the  venue  of  the  cause  was  again 
changed  to  the  Allen  Circuit  Court.  There  the  death  of 
Henry  Heist,  testate,  was  suggested  to  the  court,  and  the 
appellant,  Manoah  Frank,  administrator  with  the  will  annexed 
of  such  decedent^s  estate,  was  substituted  as  plaintiff  in  this 
action.  Appellee  then  filed  his  answer  in  six  paragraphs,  and, 
also,  his  cross  complaint  in  a  single  paragraph.  In  the  first 
paragraph  of  his  answer  appellee  averred,  under  oath,  that 
he  did  not,  nor  did  any  one  thereunto  by  him  lawfully  au- 
thorized, make,  execute  or  deliver  the  written  instrument 
counted  upon  in  the  first  paragraph  of  complaint.  The  sec- 
ond paragraph  of  appellee's  answer  was  a  general  denial  of 

the paragraph  of  complaint.    In  his  third  paragraph  of 

answer  appellee  alleged  that  he  had  fully  paid  and  satisfied 
the  plaintifi^'s  entire  cause  of  action  long  before  the  com- 
mencement of  this  suit.  In  each  of  the  fourth,  fifth  and 
sixth  paragraphs  of  his  answer  appellee  pleaded  special  mat- 
ters of  set-off. 

Appellant  replied  in  two  paragraphs  to  the  special  para- 
graphs of  appellee's  answer,  as  follows : 
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1 .  A  general  denial ;  and^  2.  Payment  in  full  of  the  mat- 
ters of  set-ofiF. 

In  his  cross  complaint  appellee  alleged  that,  in  1870,  he 
entered  into  a  contract  with  Henry  Heist,  whereby  he  was  to 
sell  and  deliver  to  Heist,  from  time  to  time,  all  the  black 
walnut,  white  walnut,  poplar,  ash,  cherry  and  butternut  lum- 
ber which  appellee  could  purchase  during  the  continuance  of 
such  agreement ;  that  Heist  agreed  to  pay  appellee  therefor 
certain  named  prices ;  that  appellee  should  deliver  the  lumber 
sold  to  Heist  at  the  various  railroad  stations,  which  might  be 
most  convenient  for  appellee,  at  which  stations  Heist  agreed 
to  inspect  and  receive  the  same  and  pay  appellee  therefor ; 
that  appellee  from  time  to  time,  during  1870, 1871, 1872, 1873 
and  1874,  furnished  Heist  under  such  agreement  a  large 
amount  of  lumber,  of  the  aggregate  value  of  $13,000,  whereof 
a  bill  of  particulars  was  therewith  filed ;  that  Heist  paid  ap- 
pellee on  such  lumber,  from  time  to  time,  various  sums^ 
amounting  in  the  aggregate  to  $7,000;  that  all  the  accounts, 
between  Heist  and  appellee,  remained  open  and  unsettled, 
and  there  had  never  been  an  accounting  between  them ;  that 
appellee  had  often  demanded  of  Heist  a  settlement  of  their 
transactions,  but  Heist  had,  upon  various  pretexts,  postponed 
the  same  and  refused  to  make  any  settlement  with  appellee  ; 
and  that  Heist  was  indebted  to  appellee,  upon  their  accounts, 
in  the  sum  of  $5,000,  which  was  due  and  wholly  unpaid. 
Wherefore,  etc. 

Issue  was  joined  on  this  cross  complaint  by  an  answer  in 
general  denial. 

The  issues  in  the  cause  were  tried  by  a  jury,  and  a  general 
verdict  was  returned  for  the  appellee,  the  defendant  below. 
With  their  general  verdict  the  jury  also  returned  into  court 
their  special  findings  on  particular  questions  of  fact,  submitted 
to  them  by  the  appellant  under  the  direction  of  the  court,  in 
substance,  as  follows : 

'^  1.  Did  the  defendant  Grimes  execute  the  instrument  sued 
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upon  in  the  first  paragraph  of  the  complaint,  on  the  27th  day 
of  November,  1877?    Ans.  Yes. 

^'  2.  Has  the  defendant  paid  anything  to  the  said  Heist,  or 
the  plaintiff  in  this  cause,  since  the  execution  of  the  instru- 
ment sued  on  in  the  first  paragraph  of  the  complaint?  An- 
swer. No. 

"3.  When  did  the  defendant  deliver  to  the  said  Henry 
Heist  the  last  item  of  personal  property  which  defendant  sues 
for  in  his  cross  complaint  ?  If  you  can  not  give  the  exact  date 
give  it  as  near  as  you  can.  Ans.  The  latter  part  of  1874,  or 
early  in  1875. 

"  4.  Was  not  the  defendant's  cross  complaint  filed  in  this 
court  on  the  27th  day  of  February,  1883?    Ans.  Yes. 

"  5.  If  not,  state  when  it  was  so  filed  ?    Ans.  . 

"  6.  Had  not  all  the  items  of  account  named  in  defendant's 
plea  of  set-off  accrued  prior  to  the  27th  day  of  November, 
1877?    Ans.  Yes. 

"  7.  How  much  do  you  say  there  is  due  on  the  instrument 
named  in  the  first  paragraph  of  plaintiff's  complaint,  exclu- 
sive of  any  set-off?  Ans.  Principal,  $804.21 ;  interest  at  6 
per  cent.,  $282.92 ;  total  $1,087.13." 

Over  the  appellant's  motion  for  a  judgment  in  his  favor  on 
the  special  findings  of  the  jury,  and  his  motion  for  a  new 
trial,  the  court  rendered  judgment  against  him,  in  appellee's 
favor,  for  the  sum  of  $200,  the  damages  assessed  by  the  jury, 
and  his  costs  in  this  suit. 

In  this  court  appellant  has  assigned,  as  errors,  the  follow- 
ing decisions  of  the  trial  court: 

1.  In  overruling  his  motion  for  a  judgment  in  his  favor, 
on  the  special  findings  of  the  jury  ; 

2.  In  overruling  his  motion  for  a  new  trial ; 

3.  In  rendering  judgment  against  him,  in  appellee's  &vor, 
for  $200 ;  and, 

4.  In  rendering  judgment  against  him,  in  favor  of  appellee. 
It  is  first  claimed  in  argument,  by  counsel  for  the  appel- 
lant, that  the  trial  court  erred  in  overruling  his  motion  for 
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judgment  in  his  &vor^  on  the  special  findings  of  the  jury, 
notwithstanding  their  general  verdict.  It  is  clear,  beyond 
all  room  for  doubt,  that  the  special  findings  of  the  jury  are 
utterly  inconsistent  with  their  general  verdict,  and  can  not 
be  reconciled  therewith.  This  is  so,  because  the  special 
findings  of  the  jury  affirmatively  show  that  the  appellee  ex- 
ecuted the  written  instrument,  counted  upon  in  the  first  para- 
graph of  the  complaint  herein,  on  the  27th  day  of  Novem- 
ber, 1877,  and  further,  that,  prior  to  that  date,  all  the  items 
of  account  named  in  appellee's  plea  of  set-ofi^  had  accrued, 
and  were,  therefore,  presumptively  embraced  in  the  settle- 
ment of  all  accounts  mentioned  in  such  instrument.  It  is 
clear,  also,  that  these  findings  are  in  the  record  before  us,  be- 
cause the  statute  provides  that  they  are  "  to  be  recorded  with 
the  verdict."  Section  546,  R.  S.  1881.  Ordinarily,  "  When 
the  special  finding  of  facts  is  inconsistent  with  the  general 
verdict,  the  former  shall  control  the  latter,  and  the  court 
shall  give  judgment  accordingly.'*  Section  547,  R.  S.  1881. 
In  construing  this  last  provision  of  our  civil  code,  it  has  been 
uniformly  held  by  this  court,  that,  unless  the  special  findings 
of  the  jury  are  irreconcilably  in  conflict  with  the  general 
verdict,  the  latter  must  stand,  and  judgment  be  rendered 
thereon,  without  regard  to  such  special  findings.  Detroit, 
etc.,  R,  R.  Co.  V.  BaHoUy  61  Ind.  293 ;  Baldwin  v.  Shuler,  82 
Ind.  560;  Grand  Rapids,  etc.,  R.  R.  Co.  v.  McAnnaJly,  98 
Ind.  412. 

The  point  is  made,  however,  by  appellee's  counsel,  that 
the  special  findings  of  the  jury  can  not  be  considered 
by  this  court,  as  constituting  a  part  of  the  record  of  this 
cause.  Although  the  appellant's  request  to  the  trial  court  to 
require  the  jury,  in  case  they  return  a  general  verdict,  to  an- 
swer his  interrogatories,  and  the  several  interrogatories,  and 
the  answers  thereto  of  the  jury  signed  by  their  foreman,  are 
copied  at  length  in  the  transcript  before  us  immediately  fol- 
lowing the  general  verdict,  yet  it  is  claimed  by  appellee's 
counsel,  that  the  special  findings  of  the  jury  are  not  properly 
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in  the  record  for  our  consideration,  because,  they  say,  it  no- 
where appears  that  the  trial  court  ever  submitted  such  inter- 
rogatories to  the  jury,  or  instructed  them  to  answer  the  same, 
if  they  found  a  general  verdict.  In  this  position,  it  would 
seem  that  appellee's  counsel  are  possibly  sustained  by  some 
of  our  decisions,  as  applied  to  the  record  of  this  cause. 
Cleveland,  etc.,  R.  W.  Go.  v.  Bowen,  70  Ind.  478 ;  Hervey  v. 
Parry,  82  Ind.  263 ;  Aiken  v.  Ising,  94  Ind.  507 ;  Hamilton 
V.  Shoaff,  99  Ind.  63. 

On  the  other  hand,  it  is  to  be  observed  that,  under  our 
civil  code,  we  have  uniformly  held  that  the  general  verdict, 
the  special  findings  of  the  jury  on  particular  questions  of 
fact,  the  motion  for  judgment  on  such  special  findings  not- 
withstanding the  general  verdict,  the  ruling  of  the  trial  court 
on  such  motion,  and  the  exceptions  to  such  ruling,  all  consti- 
tute proper  parts  of  the  record  of  the  cause,  on  an  appeal  to 
this  court,  without  any  bill  of  exceptions  or  any  order  of 
the  trial  court.  Salander  v.  Lockwood,  66  'Ind.  285 ;  Terre 
HaxUe,  etc.,  R.  R.  Co.  v.  ClarJc,  73  Ind.  168;  Boot8  v.  Grif" 
Jiths,  97  Ind.  241 ;  Redinbo  v.  Fretz,  99  Ind.  458. 

In  another  view  of  the  question  under  consideration,  we 
are  of  opinion  that  the  claim  of  appellee's  counsel,  that  the 
special  findings  of  the  jury  are  not  properly  in  the  record  for 
our  consideration,  is  not  well  founded  and  ought  not  to  be 
sustained.  Doubtless,  it  is  true  that  the  special  interroga- 
tories must  be  submitted  by  the  court  to  the  jury,  and  that 
the  court  must  instruct  the  jury,  if  they  render  a  general 
verdict,  to  find  specially  upon  the  particular  questions  of 
fact,  specified  in  such  interrogatories,  in  their  answers  thereto ; 
for  these  are  duties  which  our  civil  code  imperatively  im- 
poses upon  our  courts,  in  the  trial  by  jury  of  civil  causes. 
Section  546,  R.  S.  1881.  It  is  not  claimed  by  appellee's 
counsel,  nor  is  it  shown  by  the  record,  in  the  case  in  hand, 
that  the  trial  court  did  not  in  fact  submit  the  interrogatories 
to  the  jury,  or  did  not  in  fact  instruct  the  jury,  if  they  ren- 
dered a  general  verdict,  to  find  specially  upon  the  particular 
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questions  of  fact  specified  in  such  interrogatories.  All  that 
is  claimed  by  counsel  is,  that  it  nowhere  appears  in  the  record 
that  the  trial  court  performed  its  plain  statutory  duty  in  re- 
lation to  the  submission  of  the  interrogatories  and  the  in- 
struction of  the  jury.  This  claim  is  true,  but  it  is  equally 
true  that  the  recoixl  does  show  that  the  interrogatories  were 
answered  by  the  jury,  and  their  answers  over  the  signa* 
ture  of  their  foreman  were  returned  by  them  into  court  with 
their  general  verdict,  and,  as  the  statute  requires,  were  '*  re- 
corded with  the  verdict."  Not  only  so,  but  the  record 
further  shows  that  the  attention  of  the  trial  court  was  di- 
rected to  the  special  findings  of  the  jury,  by  appellant's 
motion  for  judgment  thereon  notwithstanding  the  general 
verdict.  If  the  court  had  not  in  fact  submitted  the  inter- 
rogatories to  the  jury,  it  is  fair  to  assume  that,  upon  the 
making  of  such  motion,  the  court  would  have  promptly 
struck  the  interrogatories  and  the  answers  thereto  from  the 
files  of  this  cau^e,  instead  of  ruling  upon  the  motion  as  the 
record  shows  it  did. 

In  this  state  of  the  record,  how  should  we  hold  upon  the 
claim  made  by  appellee's  counsel  ?  Shall  we  assume,  from  the 
mere  silence  of  the  record,  that  the  trial  court  did  not  in  fact 
submit  the  interrogatories  to  the  jury,  and  did  not  in  fact  in- 
struct the  jury  that  if  they  rendered  a  general  verdict,  they 
must  answer  such  interrogatories?  Or,  are  we  not  bound  to 
presume,  as  we  have  often  heretofore  presumed  in  similar 
cases,  in  the  absence  of  any  showing  to  the  contrary,  that  the 
trial  court  performed  its  plain  statutory  duty  in  relation  to 
such  interrogatories?  In  this  court,  as  we  have  often  de- 
clared, the  presumption  is  that  the  trial  court  has  not  erred 
in  any  of  its  rulings  or  proceedings,  and  this  presumption  is 
indulged,  until  it  clearly  and  affirmatively  appears  from  the 
record  of  the  cause  that  error  has  been  committed. 

In  WiQ  fifth  clause  of  section  533,  R.  S.  1881,  which  is  sub- 
stantially a  re-enactment  of  section  324  of  the  civil  code  of 
1852  (2  R.  S.  1876,  p.  167),  it  is  provided  that  "When  the 
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argument  of  the  cause  is  concluded,  the  court  shall  give  gen- 
eral instructions  to  the  jury/'  etc.  Under  this  statutory  pro- 
vision we  have  often  held,  in  cases  where  the  records  were 
silent  on  the  subject,  that  we  must  presume  the  trial  court  had 
performed  its  statutory  duty  by  giving  "  general  instructions 
to  the  jury/'  Thus,  in  StoU  v.  Smith,  70  Ind.  298,  the  court 
said :  "  Where,  as  in  the  case  at  bar,  the  contrary  is  not  shown 
by  the  record,  we  are  bound  to  assume  that  the  court  dis- 
charged its  plain  statutory  duty,  and  at  the  proper  time  gave 
the  jury  such  ^general  instructions/  These  general  instruc- 
tions of  the  court  are  not  in  the  record.  In  their  absence,  if 
it  were  conceded  that  the  special  instructions  asked  by  the 
appellant  stated  the  law  correctly,  and  were  applicable  to  the 
case,  we  would  be  bound  to  conclude  that  the  court  had  re- 
fused to  give  the  jury  such  special  instructions,  for  the  reason 
that  their  legal  substance  had  been  already  given,  in  the  court's 
own  language,  in  its  'general  instructions.'"  To  the  same  ef- 
fect, substantially,  are  the  following  cases:  Fitzgerald  v. 
Jerolaman,  10  Ind.  338;  Freeze  v.  DePuy,  57  Ind.  188; 
MiferB  V.  Murphy  J  60  Ind.  282;  Bowen  v.  Pollard,  71  Ind. 
177;  Morris  v.  Stern,  80  Ind.  227;  Holmes  v.  State,  88  Ind. 
145;   Toicn  of  Princeton  v.  Gieslce,  93  Ind.  102. 

It  will  hardly  do  to  hold,  as  it  seems  to  us,  that,  in  the  ab- 
sence of  any  showing  to  the  contrary,  we  are  bound  to  pre- 
sume that  the  trial  court  performed  its  statutory  duty  in  giv- 
ing general  instructions  to  the  jury,  but  can  not  presume  that 
the  court  did  its  d»ty  in  instructing  the  jury,  that,  if  they 
render  a  general  verdict,  they  must  answer  the  interrogatories, 
as  required  by  section  546,  supra.  We  are  of  the  opinion  that 
the  same  presumption  must  be  indulged  in  the  latter  as  in  the 
former  ease,  that  the  court  did  its  duty  in  giving  the  jury 
the  instructions  required  by  law,  whenever  the  record  is  silent 
on  the  subject.  Our  conclusion  is,  therefore,  that  the  spe- 
cial findings  of  the  jury  are  properly  in  the  record  for  our 
consideration,  and  that  the  error  of  the  court,  in  overruling 
Vol.  105.— 23 
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appellant's  motion  for  judgment  on  the  special  findings  of  the 
jury,  notwithstanding  their  general  verdict,  is  so  saved  in  and 
presented  by  the  record  of  this  cause  that  it  must  be  con- 
sidered. 

From  what  we  have  already  said  in  relation  to  the  utter 
inconsistency  between  the  special  findings  of  the  jury  and 
their  general  verdict,  it  follows  of  necessity,  we  think,  that 
the  trial  court  erred  in  overruling  appellant's  motion  for  judg- 
ment on  the  former,  notwithstanding  the  latter.  Our  code 
provides,  and  our  decisions  uniformly  hold,  that  where,  as  in 
this  case,  there  is  such  an  inconsistency  as  can  not  possibly 
be  reconciled  between  the  special  findings  of  the  jury  and 
their  general  verdict,  the  former  shall  control  the  latter,  and 
the  court  shall  give  judgment  accordingly.  Section  547,  R. 
S.  1881;  Thompson  v.  Cincinnati,  etc,  R.  R.  Co,,  54  Ind^ 
197 ;  Baltimore,  etc,  R.  R.  Co.  v.  Rowan,  104  Ind.  88,  and 
cases  cited. 

It  may  seem  that  what  we  have  said  in  this  opinion,  in  re- 
lation to  the  submission  of  interrogatories  to  the  jury,  is  in 
conflict  with  some  of  the  previous  decisions  of  this  court, 
and,  perhaps,  this  is  true,  but  to  the  extent  of  any  such  con- 
flict, it  must  be  held  that  such  previous  decisions  are  modi- 
fied by  this  opinion.  Our  conclusion  upon  the  error  already 
considered,  of  course,  renders  it  unnecessary  for  us  to  con- 
sider now  any  of  the  questions  arising  under  the  other  errors 
assigned  by  the  appellant. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
manded, with  instructions  to  sustain  appellant's  motion  and 
to  render  judgment  in  his  favor  on  the  special  findings  of 
the  jury,  notwithstanding  their  general  verdict. 

Filed  Jan.  22, 1886 ;  petition  for  a  rehearing  overruled  April  24, 1886^ 


NOVEMBER  TERM,  1885.  356 

Clift  et  al,  V,  Kay. 
No.  12,361. 

Clift  et  al.  v.  Nay. 

Vendor  and  Pubchaseb. — Rights  of  Third  Feraons.—NotiGe  to  PurehoMr,-- 
Inquiry. — Mortgage, — Saiittf action  by  Mistake. — Where  a  mortgagee,  by  mis- 
take and  without  coosideration,  has  actually  entered  satisfaction  of  the 
mortgage  on  the  margin  of  the  record,  notice  given  by  him  to  a  subse- 
quent purchaser  of  the  land  from  the  mortgagor,  who  still  owes  a  part 
of  the  purchase-money,  that  he  has  a  claim  on  the  land,  and  that  the 
entry  of  satisfaction  is  a  forgery,  is  sufi^ient  to  put  such  purchaser  on 
inquiry,  and  further  payment  to  his  vendor  is  at  his  periL 

From  the  Henry  Circuit  Court. 

D.  W.  ChamberSy  J.  8.  Hedges  and  L.  P.  MUeheUf  for  ap- 
pellants. 

W,  Oroscy  for  appellee. 

Mitchell,  J. — All  that  is  material  to  present  the  ques- 
tion for  decision  is  the  following  statement,  summarized  from 
the  iacts  as  specially  found  by  the  court : 

On  the  13th  day  of  May,  1878,  Thomas  B.  Reeder  owed 
Elias  Nay  $300,  part  of  the  purchase-price  of  a  tract  of  land 
in  Henry  county.  The  debt  was  originally  contracted  to 
Nay  and  Elliott.  It  was  secured  by  Reeder^s  note,  and  a  duly 
recorded  mortgage  on  the  land  for  part  of  the  purchase-price 
of  which  it  was  given.  Elliott,  prior  to  the  date  above  men- 
tioned, assigned  his  interest  in  the  debt  to  Nay.  On  the  date 
above  mentioned,  Nay  and  Elliott  by  mistake  entered  and 
signed  on  the  margin  of  the  record  a  formal  release  and  sat- 
isfaction of  the  mortgage.  This  entry  was  duly  attested  by 
Reeder  who  was  at  the  time  county  recorder.  The  release 
was  made  by  mistake,  without  any  consideration,  under  the 
impression  that  they  were  satisfying  another  mortgage.  The 
note  was  not  paid  or  satisfied,  but  both  it  and  the  mortgage 
were  held  as  evidence  of  a  subsisting  debt  by  Nay.  After- 
ward, on  the  24th  day  of  May,  1881,  Reeder  sold  and  con- 
veyed the  land  mortgaged  to  the  appellant  Clift  for  the  con- 
sideration of  $2,500.     Clift  purchased  in  good  fiuth,  under 
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the  belief  that  the  mortgage  debt  was  paid^  relying  on  an 
abstract  shown  him  by  Reeder,  which  indicated  that  the  mort- 
gage was  released  and  satisfied.  Without  any  notice  to  the 
contrary,  he  paid  all  the  purchase-money  except  $200.  Be- 
fore that  was  paid,  Nay  notified  him  of  his  mortgage  on  the 
land.  Clift  replied  that  Reeder  had  furnished  him  with  an 
abstract,  and  in  response  Nay  informed  Clift  that  the  release 
of  his  mortgage  which  appeared  on  the  record  was  a  forgery. 

As  a  conclusion  of  law  the  court  stated  that  the  $200  of 
the  purchase-price  remaining  unpaid,  together  with  interest 
from  the  date  of  the  notice  by  Nay  to  Clift,  was  a  lien  on 
the  land  by  virtue  of  the  mortgage  satisfied  as  above  stated. 
A  decree  was  given  accordingly.  The  conclusions  of  law 
were  excepted  to  by  Clift. 

The  only  ground  upon  which  a  reversal  is  sought  is,  that 
the  special  finding  of  the  court  does  not  show  notice  of  Nay's 
mortgage  to  the  appellant  before  he  paid  the  $200 ;  that  the 
finding  amounts  to  nothing  more  than  evidence  tending  to 
show  notice. 

We  think  the  finding  is  more  than  evidence  of  notice.  The 
finding  of  the  court  on  that  subject  is  as  follows :    "  That 

afterward,  on  the day  of  June,  1881,  and  before  he  had 

paid  the  residue  of  the  purchase-money  in  suit,  he  was  no- 
tified by  the  said  Nay  that  he  had  and  held  a  claim  upon  said 
propertV,  to  which  he  replied  that  Reeder  had  furnished  him 
a  complete  abstract,  in  response  to  which  he  was  informed  by 
the  said  Nay  that  the  satisfaction  of  said  mortgage  on  the 
record  was  a  forgery." 

It  is  contended  in  argument,  that  because  the  court  found 
that  the  release  was  not  a  forgery,  but  had  been  made  through 
mistake,  therefore  Clift  had  a  right  to  disregard  what  he  was 
told,  and  rely  on  the  genuineness  of  the  signatures  to  the  re- 
lease. We  do  not  think  this  follows.  The  purchaser  was 
notified  by  Nay  that  he  held  a  claim  on  the  land,  and  that 
the  release  of  the  mortgage  which  appeared  on  the  record 
was  a  forgery.     This  was  enough  to  put  the  appellant  on  in- 
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quiry.  He  could  not  thereafter  pay  the  unpaid  purchase- 
money  to  Beeder  and  depend  upon  a  mere  techincal  inac- 
curacy of  expression  employed  by  the  appellee.  Doubtless, 
if  further  inquiry  had  been  made,  the  truth  would  have  been 
ftiUy  ascertained.  Having  been  notified  of  the  appellee's 
claim,  and  that  the  release  and  satisfaction  of  the  mortgage 
as  shown  by  the  record  was  not  recognized  as  genuine,  if 
the  appellant  chose  to  pay  without  further  inquiry  he  did  so 
at  his  own  peril. 

Satisfaction  having  been  entered  by  mistake  and  without 
consideration,  it  was  not  operative  between  the  parties,  or  in 
favor  of  a  subsequent  purchaser  with  notice.  A  purchaser 
who  receives  notice  of  the  rights  of  another,  before  full  pay- 
ment, is  not  a  good  faith  purchaser  without  notice,  to  the 
extent  that  the  purchase-price  remains  unpaid.  Burton  v. 
Reagan,  75  Ind.  77,  and  authorities  cited ;  Anderson  v.  Huth- 
bhy  93  Ind.  570  (47  Am.  R.  394). 

The  judgment  is  affirmed,  with  costs. 

FUed  Feb.  13, 1886. 


No.  12,305. 

Snoddy  t?.  Leavitt. 

Estoppel. — Manied  Woman. — Joining  in  Deed  to  Hutband^s  Land. — Aaser' 
lion  by  Her  <^  After- Acquired  TUle, —  Warranty, — A  wife,  who  joined  her  hus- 
band in  the  execution  of  a  warranty  deed  conveying  his  land,  at  a  time 
when  she  was  not  liable  upon  covenants  of  warranty,  is  not  estopped 
from  asserting  a  title  to  such  land  which  she  subsequently  acquires  in 
her  own  right. 

Taxes. — Payment  by  One  in  Pbssemon  Under  Legal  TUle, — Lien. — Mortgage. 
— For  taxes  paid  by  him  while  in  possession  under  the  legal  title  a  person 
can  not  enforce  a  lien  upon  tlie  real  estate  as  against  one  who  obtains 
title  thereto  through  the  foreclosure  of  a  mortgage  already  existing 
thereon. 

From  the  Clay  Circuit  Court. 

G.  A.  Knight  and  C.  H,  Knight,  for  appellant. 
E.  8.  Holliday  and  G.  A.  Byrdy  for  appellee. 
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ZoLLARS^  J. — Appellee  brought  this  action  to  have  the  ti- 
tle to  certain  lots  described  in  her  complaint  quieted  in  her. 

The  following  is  a  fair  summary  of  the  fiicts  as  established 
by  the  evidence:  In  1873  William  Leavitt^  appellee's  hus- 
band, purchased  and  received  a  warranty  deed  for  a  tract  of 
land  adjoining  the  city  of  Brazil,  and,  appellee  joining,  exe- 
cuted a  mortgag^  to  his  grantor  to  secure  about  $5,000  of  the 
unpaid  purchase-money.  Subsequent  to  this,  Leavitt  platted 
and  laid  off  the  lots  as  an  addition  to  the  city  of  Brazil.  On 
the  1st  day  of  June,  1874,  William  Leavitt  and  appellee,  as 
his  wife,  joining,  conveyed  the  lots  in  dispute  by  a  warranty 
deed  to  one  McClelland.  In  November,  1874,  the  notes  se- 
cured by  the  mortgage  not  having  been  paid,  an  action  was 
commenced  to  foreclose  the  purchase-money  mortgage,  to 
which  action  McClelland  was  one  of  the  parties  defendants.  In 
June,  1875,  the  mortgage  was  foreclosed,  and  all  the  prop- 
erty covered  by  it  was  ordered  sold  to  make  the  amount  of 
two  of  the  notes  described  in  the  mortgage.  In  December, 
1875,  the  other  note  secured  by  the  mortgage  was  assigned  to 
John  Leavitt,  a  brother-in-law  of  appellee.  In  May,  1876, 
McClelland,  his  wife  joining,  by  a  warranty  deed,  conveyed  the 
lots  in  dispute  to  appellant.  In  February,  1877,  appellant 
purchased  the  same  lots  at  a  tax  sale  for  the  amount  of  the 
taxes  assessed  for  the  year  1875  and  former  years,  and  re- 
turned as  delinquent  in  the  name  of  McClelland.  Subse- 
quently he  paid  the  taxes  for  the  years  1877, 1878  and  1879. 
On  the  3d  day  of  December,  1878,  John  Leavitt  commenced 
an  action  to  foreclose  the  purchase-money  mortgage  for  the 
amount  of  the  note  which  he  owned  by  assignment  from  the 
mortgagee,  as  aforesaid.  To  this  action  appellant  and  his 
wife,  with  others,  were  parties  defendants,  and  made  default. 
On  the  13th  day  of  October,  1879,  a  decree  was  rendered 
foreclosing  the  mortgage,  and  ordering  a  sale  of  all  the  land 
covered  by  it,  including  the  lots  in  dispute.  No  sale  was  ever 
made  upon  this  decree.  During  the  pendency  of  this  action, 
viz.,  on  the  21st  day  of  December,  1878,  the  sheriff  sold  all 
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of  the  land  and  lots  under  the  first  decree^  and  i  said  John 
Leavitt  became  the  purchaser^  and  received  a  sheriff's  deed 
therefor  on  the  29th  day  of  December,  1879,  In  November, 
1881,  John  Leavitt,  by  warranty  deed,  conveyed  to  appellee 
all  of  the  land  and  lots  covered  by  the  purchase-money  mort- 
gage, and  which  he  had  purchased  at  the  sheriff's  sale,  with 
the  exception  of  certain  named  lots.  The  deed  covered  the 
lots  in  dispute.  In  February,  1882,  appellant  received  from 
the  county  auditor  a  tax  deed  for  the  lots  in  dispute,  and 
purchased  by  him  at  tax  sale  as  above  stated. 

Upon  these  facts  the  court  below  rendered  a  decree  quiet- 
ing the  title  to  the  lots  in  dispute  in  appellee  as  against  any 
claim  of  title  by  appellant  through  the  conveyances  to  him, 
and  as  against  any  claim  of  a  lien  for  the  amount  of  taxes 
paid  by  him. 

To  reverse  this  judgment  appellant  prosecutes  this  appeal. 
One  of  his  contentions  is,  that,  appellee  having  joined  with 
her  husband  in  a  warranty  deed  conveying  the  lots  to  Mc- 
Clelland, she  is  estopped  from  asserting  an  after-acquired  title 
as  against  the  grantees,  and  that  the  title  she  acquired  by  her 
deed  from  John  Leavitt  inures  to  the  benefit  of  her  grantee, 
McClelland,  and  through  him  to  the  benefit  of  appellant.  This 
contention  is  based  upon  the  cases  of  King  v.  Reay  56  Ind.  1, 
and  Beal  v.  Bealy  79  Ind.  280,  and  the  reasoning  upon  which 
those  cases  are  made  to  rest.  The  case  of  King  v.  Rea^  su- 
pray  which  was  followed  in  Beal  v.  Bealy  supra,  rests  upon 
the  doctrine  of  equitable  estoppel. 

The  key  to  the  case  is  given  in  the  following  extract  from 
the  opinion :  "  The  statute  which  enables  her  thus  to  convey, 
during  coverture,  the  lands  held  in  her  own  right,  imposes 
upon  her,  as  a  corollary,  all  the  obligations  of  the  convey- 
ance, save  those  which  the  statute  itself  excepts — for  it  would 
be  an  absurdity  to  say  that  she  had  passed  her  lands  if  she 
could  take  them  back  again ;  and  the  estoppel  does  not  depend 
upon  the  obligation  of  the  covenant  of  warranty,  although 
^e  books  sometimes  loosely  say  so ;  it  depends  on  good  faith^ 
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right  conscience^  fair  dealing  and  sound  justice.  When  a 
person;  competent  to  act^  has  solemnly  made  a  deed^  he  shall 
not  be  allowed  to  gainsay  it  to  the  injury  of  those  whom  he 
has  misled  thereby."  Again:  "And  we  think  it  may  be 
held;  as  settled  law  in  this  State,  that  a  married  woman  may 
be  estopped  by  matter  in  pais  from  setting  up  title  to  lands. 
Scranton  v.  Stewart^  52  Ind.  68,  and  authorities  there  cited* 
If  so,  we  do  not  clearly  perceive  why  she  should  not  be 
estopped  by  her  deed."  It  was  accordingly  held  that  when 
a  married  woman  joins  with  her  husband  in  a  conveyance  of 
lands  held  in  her  own  right,  which  purports  to  convey  the 
entire  estate  therein,  she  is  estopped  from  afterwards  setting 
up  any  title  to  the  lands  so  conveyed,  whether  it  existed  at 
the  time  of  making  the  conveyance  or  was  subsequently 
acquired. 

It  may  well  be  said  that  some  of  the  reasoning  upon  which 
the  case  rests,  has  been  shaken  and  overthrown  by  thp  sub- 
sequent cases,  holding  that  prior  to  the  statute  of  1881,  R. 
8.  1881,  section  6117,  a  married  woman  was  not  bound  by 
an  estoppel  in  pats,  especially  when  such  an  estoppel  was  in- 
voked to  affect  her  right  or  title  to  real  estate.  See  Levering 
V.  Shockey,  100  Ind.  558 ;  Wilhiie  v.  Hamrick,  92  Ind.  594 ; 
Buchanan  v.  HtMard,  96  Ind.  1 ;  Applegate  v.  Connevy  93 
Ind.  185;  Parks  v.  Barrovmiany  83  Ind.  561 ;  Brandenburg 
v.  Seigfried,  75  Ind.  568;  Suman  v.  Springate,  67  Ind.  115^ 
Unfried  v.  Heberer,  63  Ind.  67 ;  Behler  v.  Weybumy  59  Ind. 
143;  Miller  \.  Albertsony  73  Ind.  343.  However  this  may  be, 
upon  the  main  question  decided,  the  case  has  been  cited  and 
followed,  and  has  become  the  settled  law  of  the  State.  Beal 
V.  Bealy  supra;   Yotiat  v.  HayeSy  90  Ind.  413. 

We  think  it  very  clear,  however,  that  neither  the  doctrine 
of  the  case  and  those  following  it,  nor  the  reasoning  upon 
which  it  rests,  is  applicable  and  controlling  here.  The  real 
estate,  in  the  conveyance  of  which  appellee  joined,  was  not 
her  separate  property;  hence  she  was  not  the  real  vendor, 
and  did  not  receive  the  consideration  therefor.     Indeed,  she 
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was  not  a  vendor  at  all  in  any  full  legal  sense.  The  land 
belonged  to  the  husband.  She  had  no  present  title  to  any 
portion  of  it.  Her  right  was  an  inchoate  right  simply.  When, 
by  the  death  of  the  husband  or  the  sale  of  the  land  at  judi- 
cial sale,  her  inchoate  right  might  ripen  into  a  present  right, 
it  would,  under  our  statute,  be  greater  than  a  dower  right, 
yet,  until  the  happening  of  one  of  these  events,  her  right 
was  no  more  a  present  right  than  in  case  of  a  right  of  dower. 
She  had  nothing  that  she  could  convey  separate  and  apart 
from  the  right  and  title  of  the  husband.  She  could  join 
with  him  in  a  conveyance,  but  her  deed  really  conveyed 
nothing  in  the  way  of  title,  because  she  had  no  present  in- 
terest to  pass  by  deed.  Her  joinder  in  the  deed  operated, 
not  as  a  conveyance,  but  as  a  release  of  her  inchoate  right. 
The  whole  title  was  in  the  husband.  His  deed,  without  the 
wife  joining  therein,  would  have  carried  the  whole  and  the 
perfect  legal  title.  If  the  husband  make  a  deed  of  his  lands, 
that  deed  carries  the  perfect  legal  title,  and  hence  the  joinder 
of  the  wife  therein  is  of  no  consequence  at  all,  unless  she 
survives  the  husband.  Her  joinder  in  the  deed  is  a  release 
of  her  right  to  claim  one-third  of  the  land  in  case  she  sur- 
vives the  husband,  and  nothing  more.  So  our  cases  hold, 
and  so  the  authorities  are  elsewhere. 

With  the  death  of  the  husband,  the  wife's  inchoate  right 
becomes  a  present  right,  and  hence  she  may  convey  it,  and 
80,  if  the  husband's  real  estate  be  sold  at  judicial  sale,  under 
the  act  of  1875,  the  wife's  inchoate  right  becomes  a  present 
right,  and  she  may  sell  or  mortgage  it,  her  husband  joining 
in  the  deed  or  mortgage.  Hudson  v.  EvanSy  81  Ind.  596 ;  Mc- 
(hrmick  v.  Hunter,  50  Ind.  186;  Hancock  v.  Fleming,  85 
Ind.  571  (576);  Dunn  v.  Tousey,  80  Ind.  288;  Youat  v. 
Hayes,  supra. 

By  joining  in  the  husband's  deed  of  his  real  estate,  and 
thus  releasing  her  inchoate  right  simply,  it  can  not  be  said 
that  the  wife  put  herself  in  a  position  where  the  reasoning  in 
the  case  of  King  v.  Bea,  supra,  should  be  applied  to  her.  She 
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conveyed  nothings  received  nothings  and  did  nothing  which 
should  estop  her  from  asserting  an  after-acquired  title  in 
her  own  name^  and  acquired  by  her  own  means^  she  at  that 
time  not  being  liable  upon  a  covenant  of  warranty. 

In  the  case  of  Gonzales  v.  Hukil,  49  Ala.  260,  it  was  held 
that  the  joint  conveyance  of  land  by  the  husband  and  wife, 
as  his  property,  does  not  estop  the  wife  from  setting  up  a  title 
subsequently  acquired ;  that  she  is  not  sui  juris,  except  to 
relinquish  her  dower. 

In  Blain  v.  Harrisoriy  11  111.  384,  it  was  held,  as  stated  in 
the  syllabus,  that  a  wife  who  joins  her.  husband  in  a  deed  is 
not  a  party  to  the  deed  except  for  the  purpose  of  releasing 
her  dower  in  the  estate  conveyed,  and  is  not  thereby  estopped 
from  setting  up  a  subsequent  title. 

If  the  rule  contended  for  by  appellant  should  be  applied  to 
appellee,  surely  she  ought  not  to  be  estopped,  except  as  to  the 
interest  she  had  in  the  land  conveyed.  It  would  be  inequi- 
table to  impose  upon  her  an  estoppel  that  would  prevent  her 
from  acquiring  and  asserting  an  interest  in  the  lands  which 
she  had  not  conveyed,  nor  attempted  to  convey.  That  would 
be  to  make  the  wrongs  of  the  husband  work  as  an  estoppel 
against  the  wife.  He  sold  the  land  and  received  the  pay  for 
it,  and  hence  it  is  easy  to  see  why  he  should  be  estopped  from 
asserting  against  his  grantee  an  after-acquired  title ;  but, 
clearly,  the  estoppel  ought  not  to  be  broader  than  the  grant. 
As  we  have  seen,  a  married  woman  was  not  liable  upon  cov- 
enants of  warranty  at  the  time  the  deed  by  appellee's  hus- 
band and  herself  was  executed  to  McClelland. 

A  husband  is  liable  upon  the  covenant  of  warranty,  where 
he  joins  the  wife  in  a  deed  of  her  real  estate,  and  he  is  thus 
liable  as  upon  a  contract  that  he  is  competent  to  make.  If 
in  such  a  case  his  liability  were  to  be  measured  by  the  doc- 
trine of  estoppel  alone,  we  know  of  no  reason  why  his  lia- 
bility should  extend  beyond  the  interest  he  had  in  the  land 
conveyed. 

Appellee  was  not  liable  upon  the  covenant  of  warranty, 
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nor  was  she  estopped  from  acquiring  and  asserting  title  to  the 
land  under  the  &cts  of  this  case.  The  court  below  in  so  hold- 
ing held  correctly. 

But  one  question  remains.  Appellant  does  not  claim  that 
he  acquired  any  title  through  the  tax  sale  and  tax  deed,  but 
his  contention  is  that  he  should  have  a  lien  upon  the  real  es- 
tate for  the  amount  of  the  taxes  by  him  paid.  We  think 
othervnse.  As  between  appellee  and  himself,  he  was  simply 
paying  his  own  taxes.  The  legal  title  was  in  him,  and  he 
was  in  possession  of  the  real  estate.  See,  as  somewhat 
analogous,  the  case  of  Cooper  v.  Jackson,  99  Ind.  566. 

Judgment  affirmed,  with  costs. 

Filed  Feb.  17, 1886. 
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Willis  v.  Bayles. 

Habeas  Cobpus. — Motion  to  Quash  Writ.^Suffieieney  of  OomplairU, — IVaetice. 
— Id  habeas  corpus  proceedings  a  motion  to  quash  the  writ  tests  the  suffi- 
ciency  of  the  complaint  or  application  on  which  it  is  issued. 

Sake. — Statutory  Requirements, — Where  the  complaint  in  a  habeas  corpus  pro- 
ceeding complies  substantially  with  the  requirements  of  the  statute  (sec- 
tion 1108,  B.  8. 1881),  it  is  sufficient  to  withstand  a  motion  to  quash  the 
writ. 

Same. — Imprisonment  Under  JudgmenL — Judgment  Must  be  Void  to  Entitle  Dis- 
charge.— The  writ  of  habeas  corpus  can  not  be  used  for  the  correction  of 
mere  errors  in  the  judgment  under  which  the  petitioner  is  restrained  of 
his  liberty.  To  entitle  him  to  a  discharge  from  custody  he  must  show, 
either  by  his  petition  or  proof,  that  the  judgment  is  void. 

Savi:,— Justice  of  the  Peace, — Execution  Against  Body.— Jurisdiction, — Errone- 
ous  Jwlgment,—OoUateral  Attack — Where,  under  sections  1559  and  1560,  R. 
S.  1881,  providing  for  ca,  aa.,  a  justice  of  the  peace  has  jurisdiction  of 
the  subject-matter  and  of  the  parties,  his  judgment,  upon  a  defective 
verdict,  however  erroneous,  is  not  void,  and  can  not  be  collaterally  at- 
tacked by  a  party  thereto  in  a  habeas  eoipus  proceeding. 
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Statutes. —  Restraint  qf  Personal  Liberty,—  ConBtnuiicn, — Statutes  which 
may  operate  in  restraint  of  personal  liberty  must  be  strictly  constnied. 

From  the  Sullivan  Circuit  Court. 

8.  01  Ooulaon,  J.  C,  Briggs  and  W,  C.  HuUz,  for  appellant. 
J.  W.  Shdtouy  J.  8.  Bays  and  W.  8.  Maple,  for  appellee. 

HowK,  J. — In  this  case,  the  appellee  Bayles  filed  his  veri- 
fied complaint  in  the  court  below,  alleging  that  he  was  un- 
lawfully restrained  of  his  liberty  and  held  in  custody  by  the 
appellant  Willis,  sherifi^  of  Sullivan  county,  and  praying  for 
the  issue  of  a  writ  of  habeas  corpus  in  his  behalf.  The  writ 
was  accordingly  issued  and  delivered  to  the  appellant,  w^ho 
made  return  thereof  in  writing,  and  produced  in  court  the 
body  of  the  appellee.  Written  exceptions  were  filed  by  ap- 
pellee to  appellant's  return,  which  were  sustained  by  the  court, 
and,  upon  appellant's  failure  to  amend  his  return,  the  court 
ordered  and  adjudged  that  appellee  be  discharged  from  his 
custody. 

Appellant  has  assigned  errors  here  which  call  in  question 
the  decisions  of  the  circuit  court  (1)  in  overruling  his  motion 
to  quash  the  writ,  (2)  in  sustaining  appellee's  exception  to  his 
return  or  answer,  and  (3)  in  discharging  the  appellee  firom 
custody. 

In  habeas  corpus  proceedings,  a  motion  to  quash  the  writ 
tests  the  sufficiency  of  the  complaint  or  application  whereon 
the  writ  was  issued.  McGlennan  v.  Margowski,  90  Ind.  150 ; 
MilUgan  v.  StatCy  ex  reL,  97  Ind.  355. 

In  his  verified  complaint,  appellee  alleged  that  he  was  a 
citizen  of  this  State,  residing  in  the  town  and  county  of  Sul- 
livan ;  that  he  was  unlawfully  restrained  of  his  liberty  and 
held  in  custody  by  appellant,  the  sherifi^  of  such  county,  in 
the  county  jail ;  that  the  cause  and  pretence  of  his  restraint,, 
according  to  his  best  information  and  belief,  was  a  certain 
pretended  commitment  or  execution  against  appellee's  bodv, 
commanding  his  arrest  and  imprisonment,  issued  by  one  Jacob 
N.  Land,  a  justice  of  the  peace  of  Haddon  township,  in  Sul- 
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livan  county^  upon  a  certain  affidavit  filed  before  one  Owen 
Davis^  a  jostice  of  the  peace  of  Hamilton  township  in  such 
county,  for  a  capias  ad  aatisfactendum,  by  one  John  W.  Mc- 
Coskey ;  that  such  cause  and  pretence  was  wholly  untrue,  and 
such  restraint  was  illegal,  in  this,  to  wit : 

First.  That  there  was  no  judgment  against  appellee  upon 
which  an  execution  against  his  body  could  be  legally  issued. 

Second.  That  the  justice  of  the  peace,  Jacob  N.  Lamb,  had 
no  authority  to  issue  such  commitment  or  execution  against 
the  body  of  appellee. 

Third.  That  the  writ  upon  which  appellee  was  arrested 
was  wholly  illegal  and  void. 

All  of  which  facts  were  true,  as  appellee  was  informed  and 
believed.     Wherefore,  etc. 

It  is  claimed  by  appellant^s  counsel  that  appellee's  verified 
complaint  did  not  state  facts  sufficient  to  entitle  him  to  the 
issue  of  the  writ  of  habeas  corpus.  Section  1108,  R.  S.  1881, 
declares  that  such  a  complaint  "  shall  specify — 

''First.  By  whom  the  person  in  whose  behalf  the  writ  is 
applied  for  is  restrained  of  his  liberty ;  and  the  place  where ; 
naming  all  the  parties  if  they  are  known,  or  describing  them 
if  they  are  not  known. 

''Second.  The  cause  or  pretence  of  the  restraint,  according 
to  the  best  of  the  knowledge  and  belief  of  the  applicant. 

"  Third.  If  the  restraint  be  alleged  to  be  illegal,  in  what 
the  illegality  consists." 

Appellee's  complaint  in  this  case,  the  substance  of  which 
we  have  given,  complies  substantially  with  these  statutory  re- 
quirements^  The  facts  stated  therein  made  a  prima /acie  case 
in  his  favor,  which  authorized  the  issue  of  a  writ  of  habeas 
corpus  as  prayed  for,  and  were  abundantly  sufficient,  we  think, 
to  withstand  appellant's  motion  to  quash  the  writ.  Milligan 
V.  StaiCj  ex  rd.y  supra  ;  Ex  Parte  Lawler,  28  Ind.  241 ;  Floi-a 
V.  Sa^hSf  64  Ind.  155.  The  motion  to  quash  the  writ  was 
correctly  overruled. 

The  next  error  complained  of  in  argument,  on  behalf  of 
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appellant^  is  the  sustaining  of  the  exceptions  to  his  return  or 
answer  to  the  writ  of  haJbeas  corpus  issued  in  this  cause.  In 
his  return  or  answer  the  appellant  said  that,  on  the  3d  da^ 
of  September,  1885,  one  John  W.  McCoskey  obtained  a  judg- 
ment against  appellee  for  $122.70  and  costs  of  suit,  which 
judgment  was  duly  rendered  by  and  before  Owen  Davis,  a 
justice  of  the  peace  of  Sullivan  county,  duly  and  lawfully 
authorized  in  that  behalf  to  try  and  determine,  in  an  action 
wherein  McCoskey  was  plaintiff  and  appellee  was  defendant,, 
which  judgment  was  still  in  full  force,  unpaid  and  not  ap- 
pealed &om ;  that  after  the  rendition  of  such  judgment,  ap- 
pellee having  failed  and  refused  to  pay  or  stay  the  same,  Mc- 
Coskey duly  and  legally  instituted  proceedings  for  a  capias 
ad  satisfaciendum  against  appellee,  before  Owen  Davis  as  such 
justice,  charging  appellee  with  fraudulently  concealing,  with- 
holding, transferring  and  secreting  certain  property,  moneys, 
rights,  credits  and  choses  in  action,  subject  to  execution,  with 
intent  to  cheat,  defraud  and  delay  him,  McCoskey,  in  the  col- 
lection of  such  judgment  debt;  that  appellee  appeared  on  the 
3d  day  of  September,  1885,  in  answer  to  such  proceeding, 
and  moved  the  justice  to  change  the  venue  of  the  proceeding 
from  Hamilton  township,  where  the  proceeding  was  then 
pending,  and  filed  an  affidavit  in  support  of  such  motion ; 
that,  upon  such  application,  the  venue  of  such  proceeding 
was  changed  to  Haddon  township,  in  such  county,  and  the 
cause  was  sent  to  Jacob  N.  Land,  a  justice  of  the  peace  in 
such  township;  that,  on  the  6th  day  of  October,  1885,  the 
appellee  and  McCoskey  each  appeared,  in  person  and  by 
counsel,  at  the  hour  set  for  trial,  before  justice  Land,  who 
had  competent  authority  to  try  and  determine  the  cause; 
that,  by  agreement  of  the  parties,  the  cause  was  tried  by  a 
jury  of  eleven  good  and  true  men,  who  were  duly  sworn  ta 
try  the  same  and  a  true  verdict  render  therein,  according  to 
law  and  the  evidence ;  that  said  cause  having  been  then  and 
there  submitted  to  such  court  and  jury,  and  the  evidence 
having  been  heard  and  the  arguments  of  counsel  made,  and 
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such  jury  being  fully  advised,  and  having  retired  to  their 
room  to  deliberate  of  their  verdict,  "  and  their  minds  and 
understandings  being  enlightened,'^  they  afterwards,  on  said 
day,  returned  into  such  court  their  verdict  and  finding  for 
the  plaintiff,  McCoskey,  against  the  defendant,  Bayles,  ^^  that 
said  Bayles  fraudulently  withheld,  concealed,  transferred  and 
removed  the  sum  of  $150  in  money,  belonging  to  him,  the 
said  Bayles,  with  intent  to  defraud  and  delay  said  judgment 
creditor,  John  W.  McCoskey;''  that  thereupon  such  justice 
then  and  there  rendered  judgment  upon  such  verdict  in  said 
cause  according  to  law,  said  Bayles  having  then  and  there 
refused  and  failed  to  pay  over  and  surrender  such  money,  or 
any  part  thereof,  for  the  benefit  of  said  plaintiff,  or  to  pay 
such  judgment;  that  thereupon  such  justice  then  and  there 
issued  on  such  judgment  an  execution  against  the  body  of 
John  N.  Bayles,  setting  out  a  copy  of  such  execution,  and 
then  and  there  delivered  the  same  to  Andrew  J.  Latshaw,  a 
constable  in  and  for  such  township  of  Haddon,  then  and 
there  duly  qualified  and  acting  as  such ;  that  such  constable, 
by  virtue  of  such  execution,  did,  on  the  19th  day  of  Octo- 
ber, 1885,  arrest  said  Bayles  in  the  town  and  county  of  Sul- 
livan, and  delivered  him,  said  Bayles,  into  the  custody  and 
keeping  of  appellant,  who  was  the  sheriff  of  Sullivan  county^ 
duly  and  legally  authorized  in  that  behalf,  and,  as  such  sheriff, 
had  control  and  charge  of  the  jail  of  such  county  and  the 
custody  of  the  prisoners  therein  confined  from  time  to  time ; 
that  appellant  had  John  N.  Bayles  in  his  custody,  under  the 
proceedings  aforesaid  and  in  the  manner  aforesaid ;  and  that, 
so  far  as  appellant  was  informed,  the  officers  aforesaid  were 
legally  authorized  and  acting  as  such,  and  all  proceedings  set 
out  or  referred  to,  in  his  return,  were  regular  and  author- 
ized by  law,  and  the  restraint  of  John  N.  Bayles  by  appel- 
lant was  authorized  by  law.     Wherefore,  etc. 

Appellee  excepted  in  writing  to  the  sufficiency  of  appel- 
lant's return,  upon  the  ground  that  it  did  not  state  facts 
sufficient  to  justify  the  appellant  in  holding  appellee  in  cus- 
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tody  and  in  restraining  him  of  his  liberty.  As  we  have 
already  said^  the  court  sustained  appellee^s  exceptions  and 
discharged  him  from  appellant's  custody. 

We  learn  from  the  briefs  of  counsel,  as  well  of  the  appel- 
lee as  of  the  appellant,  that  appellee's  written  exceptions  were 
sustained  by  the  court  to  appellant's  return  to  the  writ  of 
habecLS  corpus,  and  that  appellee  was  discharged  from  appel- 
lant's custody  upon  the  ground  that  the  justice's  judgment, 
awarding  execution  against  the  body  of  the  appellee,  in  favor 
of  John  W.  McCoskey,  was  upon  its  face  absolutely  null  and 
void,  and  not  merely  erroneous.  Of  course,  if  the  justice's 
judgment  was  null  and  void,  the  decision  of  the  trial  court 
in  sustaining  appellee's  exceptions  to  appellant's  return,  and 
in  discharging  appellee  from  the  custody  of  appellant,  was 
clearly  right  and  must  be  affirmed.  But  if,  on  the  other  hand, 
appellant's  return  to  the  writ  does  not  affirmatively  show  that 
the  justice's  judgment,  awarding  execution  against  the  appel- 
lee's body,  was  absolutely  void,  then  it  must  be  held  that  the 
trial  court  erred  in  sustaining  appellee's  exceptions  to  such 
return  and  in  discharging  him  from  appellant's  custody,  how- 
ever erroneous  the  justice's  judgment  may  appear  to  have 
been,  and  the  judgment  of  the  court  below  in  the  case  in  hand 
must  be  reversed. 

It  is  settled  law  that  the  writ  of  habeas  corpus  can  not  be 
used  as  a  writ  for  the  correction  of  mere  errors  in  the  judg- 
ment, under  and  by  force  of  which  the  petitioner  for  the  writ 
is  restrained  of  his  liberty.  "An  imprisonment  under  a  judg- 
ment," said  Chief  Justice  Marshall,  "  can  not  be  unlawful, 
unless  that  judgment  be  an  absolute  nullity ;  and  it  is  not  a 
nullity,  if  the  court  has  general  jurisdiction  of  the  subject, 
although  it  should  be  erroneous."  Ex  Parte  Watkins,  3  Pet. 
193.  In  such  case  the  petitioner  for  the  writ  assails  collater- 
ally the  judgment  under  which  he  is  imprisoned,  and  it  is 
clear  that  to  entitle  himself  to  a  discharge  from  such  im- 
prisonment he  must  show  the  judgment,  either  by  his  petition 
or  by  his  proof  on  the  hearing,  to  be  an  absolute  nullity. 
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In  the  case  under  consideration,  the  appellee  admitted  by 
his  demurrer  to  appellant^s  return  to  the  writ,  as  the  cause  is 
now  presented,  that  the  justice^s  judgment,  under  which  he 
was  restrained  of  his  liberty,  was  fully  and  correctly  de- 
scribed in  such  return.  The  fundamental  question  for  our 
decision  in  this  case,  therefore,  may  be  thus  stated :  Do  the 
facts  stated  in  appellant^s  return  to  the  writ  show  that  the 
justice's  judgment,  under  which  appellee  was  restrained  of 
his  liberty,  was  or  is  null  and  void  ?  The  proceedings  had 
and  judgment  rendered  by  and  before  Justice  Land,  of  Had- 
don  township,  awarding  the  issue  of  a  oapicts  ad  satisfacien- 
dum, on  a  judgment  theretofore  rendered  by  Justice  Davis,  of 
Hamilton  township,  in  favor  of  John  W.  McCoskey  and 
against  appellee,  were  manifestly  intended  to  be  had  and  ren- 
dered under  and  in  conformity  with  the  provisions  of  sec- 
tions 1559  and  1560,  R.  S.  1881,  in  force  since  May  6th, 
1853.  So  far  as  applicable  to  the  case  of  MoCoshey  v.  Bayles, 
it  is  provided  in  section  1559  as  follows : 

"  The  creditor  wishing  such  execution,  his  agent  or  attorney, 
shall  file  with  the  justice  an  affidavit,  charging  the  debtor  * 
*  *  *  *  that  he  has  moneys,  rights,  credits,  or  effects,  with 
which  the  judgment  of  such  creditor,  or  some  part  thereof, 
might  be  paid,  and  which  he  fraudulently  withholds  or  con- 
ceals with  a  view  to  delay  or  defraud  his  creditor.'' 

Section  1560  provides  as  follows:  ^'Such  affidavit  need 
not  designate  specifically  any  property,  moneys,  or  effects 
fraudulently  removed,  transferred,  concealed,  or  withheld  by 
such  debtor;  but  the  justice  or  jury,  in  determining  the  mat- 
ters in  issue  between  the  parties,  if  the  finding  be  for  the 
creditor,  shall  designate  in  such  finding  the  moneys,  effects, 
property,  or  things  in  action  which  have  been  thus  removed, 
concealed,  transferred,  or  withheld,  and  also  the  value  thereof." 

Other  sections  follow,  providing  for  the  issue  and  service  of 
process,  the  proceedings  upon  default  or  upon  issue  and  trial, 
and  if  the  finding  or  verdict  be  against  the  debtor,  and  he 
Vol.  105.— 24 
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fiiil  or  refuse  to  comply  therewith^  for  the  issae  of  an  execu- 
tion against  his  body,  for  his  arrest  thereunder,  and  for  his 
commitment  to,  and  confinement  in,  the  county  prison  '^  until 
duly  discharged  according  to  law/'  But  these  other  sections 
need  not  be  further  noticed  in  this  opinion. 

No  question  is  made  here  by  the  counsel  of  either  party, 
and  we  express  no  opinion,  upon  the  change  of  venue  asked 
for  and  granted  in  the  proceeding  instituted  by  McCoskey  to 
obtain  an  execution  against  appellee's  body.  The  first  point 
made  by  appellee's  counsel,  in  defending  the  decision  of  the 
trial  court  in  sustaining  the  exceptions  to  appellant's  return 
to  the  writ,  and  discharging  appellee  from  custody,  is,  that  the 
sections  of  the  statute,  above  quoted,  are  in  restraint  of  per- 
sonal liberty,  and  must  therefore  be  strictly  construed.  Doubt- 
less this  is  the  recognized  rule  for  the  construction  of  stat- 
utory provisions  which  may  operate  in  restraint  of  personal 
liberty ;  and  we  agree  with  counsel  that,  under  this  rule,  the 
provisions  quoted  should  receive  a  strict  construction.  Ram- 
sey V.  Foy,  10  Ind.  493. 

It  is  claimed  by  appellee's  counsel  that  the  verdict  of  the 
jury,  in  the  proceeding  before  the  justice  to  obtain  an  execu- 
tion against  the  appellee's  body,  was  not  in  compliance  with 
the  provisions,  strictly  construed,  of  section  1560,  above 
quoted,  and  hence  did  not  authorize  the  justice's  judgment 
awarding  the  issue  of  such  an  execution.  Conceding,  with- 
out deciding,  that  the  verdict  of  the  jury  in  such  proceeding 
did  not  conform  to  the  requirements  of  section  1560,  above 
quoted,  strictly  construed,  it  does  not  follow  by  any  means 
that  the  justice's  judgment  thereon,  awarding  an  execution 
against  appellee's  body,  was  an  absolute  nullity.  The  utmost 
that  can  be  said  against  such  judgment  is  that  it  was  error  to 
render  it  upon  the  verdict  of  the  jury.  The  justice  had  full 
and  complete  jurisdiction,  under  the  statute,  of  the  subject- 
matter  of  such  proceeding  and  of  the  persons  of  the  parties, 
appellee  as  well  as  plaintiff  McCoskey.  In  such  a  case,  how- 
ever strictly  the  statutory  provisions  above  quoted  may  be 
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construed^  and  however  erroneous  thereunder  may  have  been 
the  verdict  of  the  jury  and  the  justice's  judgment,  it  is  cer- 
tain that,  under  our  decisions,  such  judgment  was  not  a  nul- 
lity and  can  not  be  collaterally  attacked  by  a  party  thereto 
in  a  habeas  corpus  proceeding. 

In  Church  on  Habeas  Corpus,  section  372,  it  is  said : 
"Mere  error  in  the  judgment  or  proceedings,  under  and  by 
virtue  of  which  a  party  is  imprisoned,  constitutes  no  ground 
for  the  issuance  of  the  writ;  and  it  is  well  settled  by  both 
the  State  and  Federal  courts  that  a  judgment  or  sentence  can 
not  be  assailed  on  habeas  corpus^  if  it  is  merely  erroneous,  the 
court  having  given  a  wrong  judgment  when  it  had  jurisdic- 
tion of  the  person  and  subject-matter.''  So  this  court  has 
held  in  several  recent  cases.  5to<€,  ex  reL,  v.  Murdocky  86  Ind. 
124 ;  Smelzer  v.  Lockharty  97  Ind.  315 ;  Smith  v.  Hess,  91 
Ind.  424;  Farmer  v.  Laois,  92  Ind.  444  (47  Am.  R.  153) ; 
Lowery  v.  Howard,  103  Ind.  440. 

We  are  of  opinion,  therefore,  that  the  trial  court  erred  in 
the  case  now  before  us,  in  sustaining  the  exceptions  to  the  re- 
turn to  the  writ  and  in  discharging  appellee  from  appellant's 
custody. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
manded, with  instructions  to  overrule  the  exceptions  to  the 
return  to  the  writ,  and  for  further  proceedings  not  inconsist- 
ent with  this  opinion. 

Filed  Feb.  17, 1886. 


No.  12,088. 

Hoffman  v.  Butler. 

PbomiSSORY  Note. — Principal  and  Surety. — Accommodation  Endorser. — Sub- 
rogation. — One  who  becomes  accommodation  endorser  for  two  joint  makers 
of  a  promissory  note  at  the  request  of  one  only  of  such  makers,  upon 
being  compelled  to  pay,  is  subrogated  to  the  rights  of  the  original  cred- 


372  SUPREME  COURT  OF  INDIANA, 

Hoffman  v.  Butler. 

_ 

itor,  and  may  maintain  an  action  against  the  other  maker,  both  pre- 
sumptively standing  to  him  as  principals. 
Same. — Delivery, — Implied  AtUhoriiy  of  One  Joint  Maker  to  I\'oeure  Endorser. 
— A  promissory  note  is  not  a  complete  instrument  until  dellTery,  and 
the  possession  of  it  by  one  joint  maker  impliedly  authorizes  him  to  se- 
cure an  additional  endorser. 

From  the  Perry  Circuit  Court. 

H.  J.  May,  for  appellant. 

S.  K.  Connor  and  W.  Henning,  for  appellee. 

Elliott,  J. — The  appellant,Wendell  Hoffman,  and  Thomas 
A.  Clark,  were  sureties  on  a  bond  executed  by  Aaron  Black- 
ford to  the  Remington  Sewing  Machine  Company ;  the  prin- 
cipal in  the  bond  violated  its  condition  and  his  sureties  be- 
came liable  to  the  obligee.  The  debt  due  the  latter  was 
compromised  and  a  note  was  executed  for  the  sum  agreed  to 
be  paid ;  this  note  was  signed  by  Clark  and  Hoffman,  and 
was  endorsed  by  John  Marto  and  the  appellee,  James  M. 
Butler.  Suit  was  brought  on  the  note  and  judgment  ob- 
tained. One-half  of  the  amount  of  the  debt  evidenced  by 
the  notfe  was  paid  by  Butler  and  one-half  by  the  other  en- 
dorser, John  Marto.  Clark  testified  that  he  and  Hoffman 
were  the  original  debtors,  and  that  they  were  the  principals 
in  the  note.  In  the  course  of  his  examination  as  a  witness, 
Clark  was  asked :  "  Was  Wendell  Hoffman  surety  for  you  in 
any  of  these  things?"  and  he  answered:  "He  was  not,  he 
and  I  were  principals  on  the  note  and  Butler  and  Marto 
were  sureties." 

Butler  testified,  among  other  things,  as  follows :  "  I  signed 
the  note  as  surety  for  Clark  and  Hoffman ;  signed  it  on  the 
back  at  Clark's  plow  factory;  he  asked  me  to  sign  it;  Hoff- 
man never  asked  me  to  sign  the  note;  Mr.  Hoffman  never 
expressly  nor  impliedly  requested  me  to  sign  the  note  as 
surety  for  him ;  I  regard  Hoffman  as  a  principal  in  the  note." 

This  evidence  very  satisfactorily  shows  that  no  part  of  the 
original  consideration  was  received  by  Butler,  but  that  it 
enured  entirely  to  the  benefit  of  the  joint  makers  of  the  note* 
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The  position  occupied  by  Butler  is^  therefore,  that  of  an  ac- 
commodation  endorser  for  two  joint  makers,  who  appeared 
upon  the  face  of  the  note  to  be  primarily  bound  for  the  debt 
evidenced  by  it.  He  did  not  undei*take  to  endorse  the  note 
for  the  accommodation  of  one  of  the  joint  makers,  but  for 
both,  and,  as  the  note  had  not  been  delivered,  it  must  be 
held,  in  the  absence  of  countervailing  evidence,  that  both  of 
the  joint  makers  stood  to  him  substantially  as  principals.  2 
Daniel  Neg.  Inst.  1332a;  Baylies  Sureties,  470,  475.  The 
note  was  not  a  completed  instrument  until  delivery,  and  the 
possession  of  it  by  one  joint  maker  impliedly  authorized 
him  to  secure  another  endorser  before  completing  it  by  de- 
livery. This  is  just  and  equitable,  and  does  the  appellant  no 
harm,  for  it  can  make  no  difference  to  him  whether  he  pays 
the  amount  of  the  note  to  the  original  creditor  or  to  the  per- 
son who  endorsed  it  for  accommodation  without  receiving 
any  consideration.  The  makers  are  liable  to  pay  the  note,  for 
they  received  the  consideration,  and  it  would  be  unjust  to 
cast  that  burden  upon  one  who  had  received  no  benefit.  We 
are  clear  that  the  appellee  has  a  right  to  recover  the  amount 
paid  by  him,  and  to  be  subrogated  to  the  rights  of  the  orig- 
inal creditor. 

Appellant  relies  upon  a  general  statement  contained  in  sec- 
tion 180  of  Brandt  on  Suretyship  and  Guaranty,  but  this 
general  statement  will  be  found  on  examination  not  to  apply 
to  such  a  case  as  the  present.  The  single  case  cited  by  that 
author  contains  this  language :  "  The  counsel  for  the  plaintiff 
assimilates  the  case  to  that  of  an  endorser  on  a  bill  of  ex- 
change or  promissory  note,  who  has  paid  all  and  taken  up  the 
paper,  or  who  has  paid  part:  he  may  maintain  assumpsit  for 
money  paid  to  the  use  of  the  acceptor  of  the  bill  or  drawer  of 
the  note.  Pownallw.  Ferrand,  12  Engl.  C.  L.  230.  The  an- 
swer to  this  argument  is,  that  the  endorser  of  a  bill  or  note  is 
considered  in  law  a  surety.  A  bill  is  an  undertaking  by  the 
acceptor,  and  a  note  by  the  drawer,  to  pay  the  sura  named  at 
all  events ;  and  each  subsequent  party  by  his  endorsement^ 
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undertakes  to  pay  it  upon  default  of  any  prior  party.  Henoe 
by  the  nature  of  these  instruments,  each  subsequent  party  is 
a  surety  for  every  prior  one/'  Carter  v,  Blaek,  4  Dev.  & 
Bat.  426.  It  thus  appears  that  when  we  get  to  the  founda- 
tion of  the  authority  relied  upon  by  the  appellant,  it  is  flatly 
and  strongly  against  him. 

Judgment  affirmed. 

FUed  Feb.  16, 1886. 


No.  12,153. 

180  409!  Cox  V.  Ratcliffe. 

j2  ^  Practice. — Evidenec-^Annoen  to  IrUerrogcUorieR. — Judgment — ^In  determin- 

rTjg— g-  ing  a  motion  for  judgment  on  special  findings  notwithstanding  the  gen- 

155  (102  eral  verdict,  the  evidence,  whether  documentary  or  otherwise,  can  not  be 

m  m  considered. 

158  66i|  Sake. —Un less  it  affirmatively  appear  that  the  facts  specially  found  are 

irreconcilably  in  conflict  with  the  general  verdict,  the  latter  must 
control. 
Real  Estate. — Ejeame7U.--Jkfenee,— Equitable  Mortgage, — Where  one  hold- 
ing a  deed  absolute  on  its  face  sues  to  recover  possession  of  the  land 
therein  described,  the  person  in  possession  may  defeat  a  recovery  by 
proof  that  the  deed  was  taken  as  security  for  money  loaned  to,  or  ad- 
vanced as  a  loan  for,  the  person  in  possession.  The  real  nature  of  the 
transaction  may  be  inquired  into,  and  what  purports  to  be  an  absolute 
deed,  whether  made  by  the  party  claiming  the  equitable  right,  or  pur- 
suant to  a  judicial  proceeding,  or  otherwise,  may  be  shown  to  be  in  l^^l 
effect  only  a  mortgage. 
8am£. — Sheriff  ^8  Sale, — Agreement  hy  Purchaser  to  Extend  Time  for  Redemp' 
Hon. — StattUe  of  Frauds, — An  agreement  made  during  the  year  for  redemp- 
tion by  the  purchaser  at  sheriff's  sale,  or  his  assignee,  by  which  the 
time  for  redemption  is  extended,  is  valid,  and  will  prevent  such  pur- 
chaser or  assignee  from  acquiring  title  made  under  such  sale.  Such  a 
contract  is  not  affected  by  the  statute  of  frauds. 
Same. — Evidence, — In  an  action  for  possession  of  real  estate,  where  the 
plaintiff  claims  an  absolute  legal  title  under  a  deed,  it  is  proper  to  ad- 
mit evidence  showing  that  the  plaintiff  has  another  action  pending  to 
foreclose  the  defendant's  equity  of  redemption  in  the  same  land,  thereby 
treating  such  deed  as  a  mortgage,  and  this,  notwithstanding  the  fact 
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that  the  foreclosure  salt  was  originally  joined  with  the  Bait  in  eject- 
menty  and  the  causes  of  action  subsequently  separated. 

From  the  Howard  Circuit  Court, 

J.  N.  8int8  and  F.  Cooper,  for  appellant. 
J.  W.  Kern,  B.  F.  Harness,  J.  C.  BlaoUidge  and  W.  E. 
BlaoJdidge,  for  appellee. 

MiTCHEiiLy  J, — ^Timothy  B.  Cox  brought  suit  against  An- 
drew Batcliffe,  to  recover  possession  of  eighty  acres  of  Und 
in  Howard  county^  which  is  described  as  the  west  half  of  the 
southwest  quarter  of  section  thirty-four^  township  twenty- 
three  north^  of  range  two  east. 

Issues  haying  been  joined  on  the  complaint  by  an  answer 
in  general  denial^  a  jury  returned  a  general  verdict  for  the 
defendant.  With  their  general  verdict  the  jury  returned  an- 
swers to  fourteen  interrogatories  submitted  to  them  at  the 
request  of  the  plaintiff. 

In  answer  to  the  interrogatories  the  jury  found  specially 
the  following  facts : 

1.  On  January  31st,  1877,  the  sheriff  of  Howard  county 
executed  a  deed  for  the  north  half  of  the  land  in  contro- 
versy to  Lewis  O.  Lloyd, 

2.  This  deed  was  made  in  pursuance  of  a  sale  made  one  year 
before  its  date  on  an  execution  against  the  defendant. 

3.  The  execution  was  duly  issued  on  a  valid  judgment  of 
the  Howard  Circuit  Court  against  Batcliffe. 

4.  The  land  was  never  redeemed  from  the  sheriff's  sale. 
6.  The  defendant  never  acquired  any  other  title  to  the  land. 

6.  Lloyd  and  wife  conveyed  the  title  thus  acquired  to  the 
plaintiff  December  21st,  1877. 

7.  Defendant  and  his  wife,  about  the  same  date,  made  a 
quitclaim  deed  for  the  same  land  to  plaintiff. 

8.  DeWitt  C.  Bryant  also  recovered  judgment  against 
the  defendant  in  the  Howard  Circuit  Court  at  its  March 
term,  1876. 

9.  An  execution  was  issued  on  this  judgment. 
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10.  The  south  half  of  the  land  in  controversy  was  sold 
to  satisfy  this  last  execution. 

11.  The  land  levied  on  was  purchased  at  this  sale  by  Bry- 
ant^ who  afterwards  transferred  his  certificate  of  purchase  to 
the  plaintiff,  to  whom  the  sheriff  made  a  deed  after  the  pe- 
riod for  redemption  expired. 

12.  There  was  a  mutual  agreement  between  the  plaintiff^ 
and  defendant,  before  or  at  the  time  of  the  delivery  of  the 
respective  deeds^  that  if  the  defendant  would  repay  to  plain- 
tiff the  money  he  had  paid  out  and  expended,  with  interest^ 
he  would  reconvey  the  land  to  him. 

13.  There  was  no  specified  time  within  which  this  agree- 
ment was  to  be  performed  by  the  defendant. 

14.  The  defendant  never  paid  any  consideration  for  the 
extension  of  the  time  for  redemption  of  the  land  bought 
by  Lloyd. 

The  plaintiff  moved  the  court  for  judgment  in  his  favor 
on  the  special  findings,  ^'  and  the  documentary  evidence  in 
the  cause,''  notwithstanding  the  general  verdict.  This  mo- 
tion was  overruled,  and  judgment  was  given  for  the  defend- 
ant on  the  verdict  returned. 

The  plaintiff  asserted  and  still  asserts  an  absolute  title  to 
the  land.  This  claim  is  supported  by  the  various  deeds  men- 
tioned in  the  special  finding.  Upon  the  face  of  the  deeds  an 
apparently  absolute  title  is  vested  in  him.  Conceding  the 
plaintiff's  apparent  title,  the  defence  proceeded  upon  the 
theory,  that  in  consequence  of  a  contemporaneous  agreement^ 
the  deeds  constituted  nothing  more  than  an  equitable  mort- 
gage to  secure  the  repayment  of  moneys  advanced  by  the 
plaintiff  for  the  defendant's  use;  that  the  plaintiff  agreed  be- 
fore the  time  for  redemption  expired,  to  take  the  title  and 
extend  the  time  for  redemption.  In  the  light  of  these  con- 
flicting theories,  the  influence  of  the  facts  specially  found 
upon  the  general  verdict  may  be  considered. 

If  we  correctly  apprehend  the  position  of  appellant's  coun- 
sel, their  contention  is  that,  because  it  appears  from  the  spe- 
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cial  findings  that  the  plaintiff  was  vested  with  a  complete 
legal  title  to  the  land  in  controversy,  he  was  also  entitled  to 
the  possession,  and  that,  therefore,  it  was  error  to  refuse  to 
sustain  his  motion  for  judgment  on  the  special  findings.  The 
argument  seeks  to  maintain  the  proposition  that  any  parol 
agreement  which  might  have  been  made,  to  the  effect  that  the 
plaintiff  should  take  and  hold  the  title  as  a  security,  was  void 
as  within  the  statute  of  frauds. 

The  evidence,  whether  documentary  or  otherwise,  can  not  be 
looked  to  in  determining  a  motion  for  judgment  on  the  spe- 
cial findings  notwithstanding  the  general  verdict.  Pennsyl- 
vania Co.  V.  Smithy  98  Ind.  42. 

The  general  verdict  was  for  the  defendant,  and  the  rule  is 
so  well  settled  that  the  citation  of  authorities  is  not  necessary, 
that  unless  it  affirmatively  appears  that  the  facts  specially 
found  are  irreconcilably  in  conflict  with  it,  the  general  ver- 
dict must  control. 

While  the  facts  specially  found  establish  an  apparently  ab- 
solute title  in  the  plaintiff,  this  would  notof  itself  overthrow 
the  general  verdict,  for  the  reason  that  the  defendant  may 
have  been  lawfully  entitled  to  the  possession  notwithstanding 
the  plaintiff's  legal  title. 

If  it  were  required,  when  facts  are  found  which,  in  one 
aspect  of  the  case,  are  inconsistent  with  the  general  verdict, 
that  the  special  findings  should  make  it  affirmatively  appear 
that  the  general  verdict  was,  in  all  other  respects,  sustained, 
there  would  be  force  in  the  appellant's  contention ;  but  the 
rule  is  the  reverse.  The  special  findings  must  present  such 
a  state  of  facts  as  that  the  general  verdict  is  completely  over- 
thrown by  the  fiicts  found. 

Against  the  facts  found  which  show  a  legal  title  in  the 
plaintiff,  stands,  first,  the  general  verdict  for  the  defendant, 
and,  second,  the  facts  specially  found,  from  which  it  appears 
that  at  or  before  the  delivery  of  the  several  deeds  to  the  plain- 
tiff it  was  agreed  that  if  the  moneys  paid  out  and  expended 
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by  him  were  refunded,  with  interest,  the  land  should  be  re- 
conveyed  to  the  defendant. 

It  is  settled  by  the  decisions  of  this  court  that  where  one 
holding  a  deed  absolute  on  its  face  sues  to  recover  possession 
of  the  land  therein  described^  the  person  in  possession  may 
defeat  a  recovery  by  proof  that  the  deed  was  taken  as  a  secu- 
rity for  money  loaned  to^  or  advanced  as  a  loan  for  the  ben- 
efit of,  the  person  in  possession.  Beaiiy  v.  Brummett,  94  Ind. 
76,  and  cases  cited ;  Heath  v.  Williams,  30  Ind.  495 ;  Parker 
V.  Hubble^  75  Ind.  580 ;  Oreighton  v.  Hoppis,  99  Ind.  369 ; 
Smith  V.  ParkSy  22  Ind.  59 ;  Crane  v.  Buchanan,  29  Ind.  570, 
and  cases  cited ;  Murray  v.  Walker,  31  N.  Y.  399 ;  Ryan  v. 
Box,  34  N.  Y.  307 ;  Stoddard  v.  Whiting,  46  N.  Y.  627 ; 
Carr  v.  Oarr,  52  N.  Y.  251. 

The  real  nature  of  the  transaction  may  be  inquired  into, 
and  what  purports  on  its  face  to  be  an  absolute  deed,  whether 
made  by  the  party  claiming  the  equitable  right,  or  pursuant 
to  a  judicial  proceeding,  or  otherwise,  may  be  shown  to  be 
in  legal  eflTect  only  a  mortgage. 

A  court  of  equity  will  have  regard  to  the  real  nature  of 
the  transaction,  and  although  a  deed  be  absolute  in  form,  if 
in  fact  it  was  received  as  a  security  for  the  repayment  of 
money,  it  will  be  treated  as  a  mortgage,  and  evidence,  writ- 
ten or  oral,  will  be  received  to  show  the  facts. 

While  it  is  true,  as  contended,  that  the  holder  of  the  legal 
title  hs3  prima  facie  the  right  to  possession,  this  right,  as  we 
have  seen,  may  be  defeated  by  the  person  in  possession,  if 
upon  the  evidence  he  can  make  it  appear  that  as  to  him  the 
deed  is  a  mortgage.     Parker  v.  Hubble,  supra. 

It  is  settled,  too,  that  an  agreement  made  during  the  year 
for  redemption,  by  which  the  time  for  redemption  is  extended, 
is  valid,  and  will  prevent  the  purchaser  at  sheriff  ^s  sale  from 
acquiring  title  under  such  sale.  Such  a  contract  is  not  void 
within  the  statute  of  frauds,  and  if  the  purchaser  was  thereby 
thrown  off  his  guard,  and  in  reliance  thereon  failed  to  redeem, 
the  contract  will  be  enforced  even  though  no  money  was  paid 
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to  secure  such  extension.  Butt  v.  Brdt,  91  Ind.  305 ;  Rector 
V  Shirk,  92  Ind.  31  ;  McMakin  v.  Scfienck,  98  Ind.  264. 

No  error  was  committed  in  overruling  the  motion  for  judg- 
ment notwithstanding  the  general  verdict. 

There  is  abundant  evidence  in  this  case  upon  which  the 
jury  could  have  found  that  an  agreement  had  been  made  be- 
tween Lloyd  and  the  appellee  before  the  year  for  redemption 
expired,  that  the  time  for  redemption  should  be  extended, 
and  that  the  appellant '  knew  of  that  fact  at  the  time  he  re- 
ceived the  conveyance  from  Lloyd. 

The  appellee  paid  Lloyd  forty  dollars  of  the  amount  due 
him  on  the  debt  after  the  land  was  sold,  and  the  appellant 
paid  the  balance,  and  both  Lloyd  and  the  appellee  testified 
that  the  deed  was  made  upon  an  agreement  with  the  appellant 
that  he  was  to  have  time  to  repay  the  amount. 

Without  detailing  the  evidence  further,  we  think  the  ver- 
dict is  sustained  as  to  the  whole  tract. 

A  significant  circumstance  in  this  case  is,  that  the  ap- 
pellee remained  in  possession  and  made  lasting  and  valuable 
improvements  on  the  land.  Another  circumstance  of  weight 
also  is  the  fact,  properly  admitted  in  evidence,  that  at  the 
time  the  plaintiff  below  was  prosecuting  this  suit  for  pos- 
session, there  was  also  pending  another  action  to  foreclose 
the  defendant's  equity  of  redemption,  thus  treating  the  deeds 
in  the  one  case  as  mortgages,  while  in  the  other  he  was  in- 
sisting upon  the  right  to  recover  possession  under  them. 

It  is  true,  the  foreclosure  suit  was,  at  the  beginning,  the  sec- 
ond paragraph  of  the  complaint  in  the  present  case.  The  ac- 
tions were  separated  upon  the  order  of  the  court,  but  the 
pleading  declaring  upon  the  deeds  as  mortgages  was  never- 
theless properly  admitted  in  evidence.  Boots  v.  Canine,  94 
Ind.  408. 

It  is  insisted,  that  the  appellant  had  the  right  to  state  his 
cause  of  action  in  different  ways  in  separate  paragraphs  of  his 
complaint,  and  that  it  was  error  to  admit  one  paragraph  in 
evidence  to  defeat  the  other.     We  doubt  the  right  to  unite 
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causes  of  action  so  inconsistent^  involving  the  same  transac- 
tion, but,  however  that  may  be,  the  evidence  was  properly  ad- 
mitted. 

All  the  other  points  which  are  properly  presented  by  the 
record,  and  discussed  by  counsel,  are  covered  by  what  has  al- 
ready been  said. 

The  case  of  ShtJihert  v.  Stanley,  52  Ind.  46,  relied  on  by  the 
appellant,  is  not  applicable  here.  As  the  facts  make  it  ap- 
pear, this  is  the  case  of  a  mortgagor  in  possession.  Under 
the  statute  and  the  decisions  already  referred  to,  he  has  the 
right  to  remain  in  possession  as  against  the  mortgagee,  until 
his  equity  of  redemption  is  foreclosed  and  sold,  and  the  pur- 
chaser's right  to  possession  matures  in  the  regular  coarse. 

We  have  discovered  no  error  in  the  record.  The  judgment 
is  accordingly  affirmed,  with  costs. 

FUed  Feb.  16, 1886. 
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Lockwood  v.  Ferguson. 

Draikaoe. — SuTveyov^B  Ceriificaie  to  Contrador, — Mud  be  OoiUeled  as  Oiker 
Taxes, — BersoncJ  Action  Against  Owner  mU  not  Lie. — An  action  will  not 
lie  against  the  owner  of  land,  whether  a  resident  or  non-resident,  for 
the  recovery  of  the  amount  of  a  certificate  executed  bj  the  county  sur* 
veyor  to  a  contractor  for  the  construction  of  a  section  of  ditch,  pursu- 
ant to  section  4305,  B.  S.  1881,  or  for  the  enforcement  of  the  lien  thereby 
given  ;  but  it  is  the  duty  of  such  surveyor  to  file  a  copy  of  the  certifi- 
cate with  the  county  auditor,  to  be  charged  and  collected  as  other  taxes. 

From  the  DeKalb  Circuit  Court. 

W,  L,  Penfield  and  H.  J,  ShafeXy  for  appellant. 
/.  E,  Rose,  for  appellee. 

HowK,  J. — The  controlling  question  in  this  case  arises  un- 
der the  alleged  error  of  the  circuit  court  in  overruling  ap- 
pellant's demurrer  to  appellee's  complaint. 
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In  his  complaiDt  appellee  Ferguson  declared  upon  a  writ- 
ten certificate  executed  to  him,  as  alleged,  by  the  surveyor  of 
DeKalb  county,  of  which  the  following  is  a  co^y : 

"Auburn,  Ind.,  Nov.  Ist,  1884. 

"  This  certifies  that  I,  the  undersigned,  surveyor  of  De- 
Kalb county,  Indiana,  have  examined  the  allotment  of  Alonzo 
Lockwood,  on  the  James  Camahan  drain,  from  stake  56.50 
to  stake  75,  and  find  the  same  fully  completed,  according  to 
specifications  of  said  ditch.  Amount  due  John  D.  Ferguson, 
for  the  performance  of  the  above  ditch,  $366.80. 

"  (Signed)  J.  Jay  VanAuken,  Surveyor." 

It  is  shown  by  the  averments  of  the  complaint,  that  this 
certificate  was  executed  to  the  appellee  Ferguson  under  and 
pursuant  to  the  provisions  of  section  4305,  R.  S.  1881,  in 
force  since  September  19th,  1881 ;  and  such  other  facts  were 
stated  by  appellee  as  would  have  constituted  a  good  cause  of 
action,  if  a  personal  action  could  be  maintained,  in  any  case, 
upon  such  a  certificate.  The  first  point  made  by  appellant's 
counsel,  in  discussing  the  alleged  insufficiency  of  appellee's 
complaint,  is,  that  a  personal  action  can  not  be  maintained  by 
the  contractor  for  the  recovery  of  the  money  due  him  under 
the  surveyor's  certificate.  Appellant's  counsel  insist  that  ap- 
pellee has  mistaken  his  remedy,  and  that  he  can  only  secure 
the  collection  of  the  money  due  him,  under  such  certificate, 
by  procuring  the  county  auditor  to  charge  the  amount  thereof 
on  the  tax  duplicate  against  appellant's  land,  to  be  collected 
as  other  taxes  are  collected. 

On  the  other  hand,  appellee's  counsel  vigorously  insists, 
that  section  4305  provides  for  two  classes  of  cases,  where  the 
share  or  allotment  has  been  sold  to  a  person  not  the  owner  of 
the  land  assessed  therefor,  as  follows :  1.  Where  the  owner 
of  the  land  assessed  is  a  resident  of  the  county;  and  2. 
Where  the  owner  of  the  land  assessed  is  a  non-resident  of 
the  county.  As  to  the  first  class,  it  is  claimed  by  appellee's 
counsel,  that  the  statute  makes  the  sum  specified  in  the  sur- 
veyor's certificate,  "due  and  payable  immediately  by  the 
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owner  of  the  land,"  and  provides  that  "  such  certificate,  if 
not  paid  on  demand,  shall  draw  interest  until  paid."  As  to 
the  second  class,  appellee's  counsel  claims  that  the  statute 
make  it  the  duty  of  the  county  surveyor,  only  as  to  that 
class,  to  file  a  copy  of  his  certificate  with  the  county  auditor 
to  be  entered  by  him  on  the  tax  duplicate,  and  collected  as 
other  taxes  are  collected,  together  with  six  per  cent,  after  the 
same  became  delinquent.  Finally,  it  is  claimed  on  behalf  of 
appellee,  that  as  appellant  was  a  resident  of  DeKalb  county, 
and  as  the  statute  made  the  amount  mentioned  in  the  sur- 
veyor's certificate  the  personal  debt  of  the  appellant  to  the 
appellee,  due  and  payable  immediately,  the  appellee  can 
maintain  a  personal  action  against  the  appellant  for  the  re- 
covery of  such  personal  debt. 

These  questions  were  considered  by  this  court  in  the  recent 
case  of  Storms  v.  Stevens,  104  Ind.  46,  and  it  was  there  held 
substantially  that  an  action  would  not  lie  against  the  owner 
of  the  land,  whether  a  resident  or  non-resident,  for  the  re- 
covery of  the  sum  expressed  in  the  certificate,  executed  by 
the  county  surveyor  to  the  contractor  for  the  construction  of 
a  section  of  a  ditch,  pursuant  to  the  provisions  of  section 
4305,  or  for  the  enforcement  of  the  lien  thereby  given.  It 
was  further  held  to  be  the  duty  of  the  county  surveyor  to 
file  copies  of  his  certificates,  executed  as  aforesaid,  with  the 
county  auditor,  whether  the  land-owners  were  resident  or 
non-resident,  and  the  duty  of  the  county  auditor  to  charge 
the  sum  expressed  in  any  such  certificate  on  the  tax  dupli- 
cate against  the  proper  land-owner,  to  be  collected  as  other 
taxes  are  collected.  Upon  the  authority  of  the  case  cited,  it 
must  be  held  in  the  case  in  hand  that  the  appellee  can  not 
maintain  his  action,  and  that  it  was  error  to  overrule  the  de- 
murrer to  his  complaint. 

The  judgment  is  reversed  with  costs,  and  the  cause  is  re- 
manded with  instructions  to  sustain  the  demurrer  to  the 
complaint. 

Filed  Feb.  13,  1886. 
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ABoniTENT  OF  Ck)UNSEL. — Comments  OH  Change  of  Venue, — MiaecndwA  Jue-  Ij^  ^ 

iifying  Bevereal  of  Judgment, — Repeated  comments  of  counsel  for  the  de-  ^^-  _ 

fendant,  in  argument  to  the  jury,  sanctioned  bj  a  ruling  of  the  trial  iqq  44Q 

court,  on  the  fact  that  the  plaintiff  had  taken  a  change  of  venue,  is  such 
misconduct  as  will  justify  a*  reversal,  unless  it  appears  that  no  harm  re- 
sulted. 
Same. — The  argument  of  counsel  to  the  jury  must  be  confined  to  the  law 
and  the  evidence. 

From  the  Pike  Circuit  Court. 

G.  O,  Reily  and  W.  C.  Niblack,  for  appellant. 

EIlliott,  J. — In  the  course  of  his  argument  to  the  jury 
the  counsel  for  the  appellee  said  :  "  The  record  in  this  case 
shows  that  the  plaintiff  was  not  willing  to  try  this  case  at  his 
home  in  Daviess  county^  among  his  neighbors,  but  has  brought 
the  case  to  Pike  county  on  a  change  of  venue,  among  stran- 
gers.*' The  appellant  objected,  and  the  court,  as  the  record 
recites,  "  remarked  that  it  was  not  improper  for  counsel  to 
refer  to  matters  which  were  disclosed  by  the  record,  since  the 
whole  record  was  before  the  jury,  but  that  the  argument  of 
counsel  had  gone  too  far,  and  should  be  limited  to  the  record.*' 
What  followed  is  thus  exhibited  in  the  record :  "And  there- 
upon counsel  for  the  plaintiff  resumed  his  seat,  and  the  coun- 
sel for  the  defendant  again  turned  to  the  jury,  and,  resuming 
his  argument,  said :  '  The  court  says  I  may  refer  to  the  rec- 
ord. Gentlemen,  the  record  of  this  case  shows  that  the  cause 
was  brought  from  Daviess  county  to  this  county  on  the  mo- 
tion of  the  plaintiff.*  To  which  statement  the  plaintiff's 
counsel  again  objected,  and  again  assigned  in  support  of  his 
objection  the  reasons  assigned  by  him  in  support  of  the  ob- 
jection to  argument  of  defendant's  counsel  herein  above  set 
out,  but  the  court  overruled  said  objection,  to  which  the  plain- 
tiff's counsel  excepted,  whereupon  the  defendant's  counsel 
again  turned  to  the  jury  and  said  :  *  Gentlemen  of  the  jury, 
I  have  only  stated  to  you  what  the  record  in  this  cause  shows 
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to  be  true^  and  the  court  has  decided  that  I  have  a  right  to 
do  this/  " 

The  trial  court  was  unquestionably  wrong  in  ruling  that 
everything  that  appears  in  the  record  is  the  subject  of  argu- 
ment to  the  jury,  for  there  are  many  things  which  the  record 
discloses  that  the  jury  have  no  right  to  consider.  Juries^  as 
every  one  knows,  are  sworn  to  try  the  case  "  according  to  the 
law  and  the  evidence,"  and  an  argument  must  be  confined  to 
the  evidence  and  the  law.  Where  a  party  secures  a  legal  right 
according  to  law,  the  fact  that  he  has  secured  it  can  not  be 
used  to  his  prejudice.  A  change  of  venue  is  a  legal  right, 
and  where  it  is  awarded  by  the  court  in  conformity  to  law,  it 
can  not  be  used  to  the  prejudice  of  the  party  by  whom  it  was 
obtained,  nor  can  it  be  commented  on  in  argument.  It  would 
be  a  perversion  of  law  to  permit  the  exercise  of  a  legal  right, 
under  the  order  of  the  court,  to  be  made  the  subject  of  con- 
sideration by  a  jury.  We  need  not,  however,  discuss  this 
question  further,  for  it  is  settled  against  the  appellee  by  au- 
thority.    Farman  v.  Lauman,  73  Ind.  568. 

The  comments  of  counsel  were  not  mere  general,  fugitive 
statements,  but  they  were  reiterated,  and  they  were  also  sanc- 
tioned by  the  ruling  of  the  court,  so  that  there  was  a  delib- 
erate and  emphatic  presentation  of  an  improper  subject  to  the 
jury,  and  unless  we  can  ascertain  from  the  record  that.no 
harm  resulted,  we  must  reverse.  The  record  does  not  enable 
us  to  declare  that  the  appellant  was  not  injured,  for  the  case 
is  a  close  one  upon  the  evidence,  and  we  can  not  say  that  the 
misconduct  of  the  appellee's  counsel  did  the  appellee  no  in- 
jury. There  are  cases  where  a  reversal  will  not  be  adjudged, 
although  there  is  some  misconduct  in  argument.  Shdar  v. 
Staie^  ante,  p.  289,  and  authorities  cited;  '^ Misconduct  of 
Counsel  in  Argument,^'  14  Cent.  L.  J.  406.  This  is  not  such 
a  case. 

Judgment  reversed. 

Filed  Feb.  17, 1886. 
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Bbown  v.  The  State. 

Cbdcinal  Law.— /wftTidiofM.— ITarmtos  -EVror.— Verbal  inaccaracies  in 
instrnctions,  or  technical  errors  in  the  statement  of  merely  abstract 
propositions  of  law,  are  not  available  for  the  reyersal  of  the  judgment, 
where  they  result  in  no  substantial  harm  to  the  defendant,  and  where, 
taking  the  instructions  as  a  whole,  the  jury  are  correctly  chaiged  in  re- 
spect to  the  law  applicable  to  the  facts  in  the  case.  '-*"  ^' 

Same.— -Becwonoife  Doubt.— An  instruction  on  the  subject  of  reasonable  i56  87o| 

doubt,  that  in  order  to  justify  an  acquittal,  the  doubt  must  **  arise  out 
of  the  evidence  in  the  case,"  and  be  such  as  to  cause  a  prudent  man  to 
liesitate  *^  in  the  gravest  and  most  important  affairs  of  life,'^  is  errone- 
ous. The  evidence  must  be  such  as  to  produce  in  the  minds  of  prudent 
men  such  certainty  that  they  would  act  upon  the  conviction  produced 
without  hesitation  in  their  own  most  important  affiairs. 

Same.— Jfufie^men/. — Murder, — Mortal  WouTids  InJUcled  by  Differeni  IndrU' 
ment8.^Jury  Need  not  Determine  Which  Caused  Death, — Where  the  inflic- 
tion by  the  accused  upon  the  deceased  of  two  mortal  wounds  with  dif- 
ferent instruments,  resulting  in  death,  is  charged  in  separate  counts  of 
an  indictment,  the  jury  may  find  the  defendant  guilty  as  charged  in 
both  counts,  without  determining  which  wound  was  the  immediate 
cause  of  the  death.. 

Same. — Emdenee. — Threats. — Upon  the  trial  for  murder  of  one  who  has 
killed  a  rival  suitor,  evidence  of  a  general  threat  made  by  the  defendant 
to  kill  any  one  whose  attentions  should  be  received  by  the  object  of  his 
jealous  regard,  is  admissible. 

From  the  Madison  Circuit  Court. 

M.  8.  Robinson  and  /.  W.  Lovett,  for  appellant. 
Z).  W.  Woody  Prosecuting  Attorney,  W.  R.  Pierae  and  C 
-B.  Oerardy  for  the  State. 

Mitchell,  J. — At  the  June  term,  1885,  the  grand  jury 
of  Madison  county,  by  a  formal  indictment  in  two  counts, 
made  presentment  to  the  circuit  court,  that,  on  the  24th  day 
of  April,  1885,  Luther  F.  Brown  had  feloniously  and  with 
premeditated  malice  murdered  Eli  F.  Cummins. 

In  the  first  count,  it  was  charged  that  the  mortal  wound 
had  been  inflicted  with  a  knife.     In  the  second,  the  charge 
was  that  the  killing  was  by  the  use  of  a  stone. 
Vol.  105.— 25 
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The  accused,  having  pleaded  not  guilty,  was  tried  by  a  jury* 
He  was  found  guilty  as  charged,  of  murder  in  the  first  de- 
gree, and  his  punishment  fixed  at  imprisonment  for  life. 
Over  a  motion  for  a  new  trial,  judgment  was  rendered  upon 
the  verdict. 

To  reverse  this  judgment  the  record  is  brought  here  on  ap- 
peal, with  an  assignment  that  the  court  erred  in  overruling 
the  motion  for  a  new  trial.  The  evidence  is  voluminous  and 
is  set  out  in  the  record. 

It  appears  that  the  deceased  and  the  accused  were  young 
men  residing  in  the  same  neighborhood.  Some  time  prior  to 
the  homicide,  the  accused  had  been  accustomed  to  call  upon 
and  was  in  apparent  favor  with  a  Miss  Ayleshire,  the  daugh- 
ter of  a  neighboring  farmer.  At  the  time  of  the  homicide^ 
and  for  some  months  before,  the  deceased  had  seemingly  ob- 
tained the  greater  favor  with  the  young  lady,  and  the  visits  of 
the  accused  had  from  some  cause  been  discontinued.  The  evi- 
dence tends  to  show  that  some  ill  feeling  had  been  engendered 
between  the  two  young  men.  On  the  night  of  April  24th„ 
1885,  the  young  lady  had  invited  some  of  her  friends  to  an 
entertainment  at  her  father^s  house.  The  deceased  was  pres- 
ent, with  others,  by  her  invitation.  The  accused  came,  as  he 
asserts,  upon  the  invitation  of  the  deceased.  Both  were  mem- 
bers of  a  string  band,  and  the  claim  of  the  accused  is,  that 
he  was  invited  to  be  present  to  assist  in  furnishing  music  for 
the  occasion.  For  some  reason  his  presence  was  distasteful 
to  Miss  Ayleshire,  and  she  so  intimated  to  him  soon  after  his 
arrival.  Upon  this  intimation  he  quietly  withdrew  from  the 
house,  but  remained  in  the  yard  between  the  house  and  bam 
in  company  with  a  half  brother.  There  is  evidence  tending^ 
to  show  that  while  he  and  his  relative  were  in  the  yard, 
probably  an  hour  after  he  withdrew  from  the  house,  word 
was  brought  to  the  father  of  the  young  lady  that  the  accused 
was  making  threats  of  violence  against  the  deceased.  •  The 
evidence,  on  behalf  of  the  State,  tends  to  show  that  Mr. 
Ayleshire  thereupon  went  out  and  admonished  him  to  leave 
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his  premises  and  go  home,  saying  to  him  that  there  must  be 
BO  disturbance  at  his  house,  and  that  that  \¥as  no  place  to 
settle  disputes. 

The  testimony  of  the  accused  is  to  the  effect  that  Mr.  Ayle- 
shire  invited  him  back  into  the  house.  Soon  after  this  in- 
terview, in  some  manner  not  fully  disclosed  in  the  evidence, 
the  deceased  and  accused  met  at  or  near  the  door  of  Mr. 
Ayleshire's  house.  An  altercation  and  scuffle  of  brief  dura- 
tion ensued.  The  accused  was  overmatched,  and  with  his 
relative  again  retired  from  the  scene  to  a  shed  or  barn  near 
by  and  adjacent  to  a  path  or  highway  leading  from  the  house. 

Here  he  remained  until  the  fatal  encounter  occurred. 

The  State's  evidence  tends  to  support  its  claim,  that  the 
purpose  of  the  accused,  in  going  to  and  remaining  under  the 
shed  by  the  public  highway,  was  to  lie  in  wait  for  and  inter- 
cept the  deceased,  so  as  to  re-engage  him  in  the  contest  or 
controversy  on  his  way  home. 

The  claim  of  the  defence  is,  that  the  purpose  was  to  take  shel- 
ter from  a  slight  rain  storm  which  came  on,  and  prevailed  a 
part  of  the  time  during  which  he  remained  there,  and  to  wait 
for  friends,  who  were  going  his  way  home.  Before  going  to 
the  shed,  and  after  the  first  altercation,  the  accused,  upon  the 
pretext  that  he  wished  to  use  it  about  his  work  the  next  day, 
borrowed  a  pocket-knife  of  his  relative,  which  he  kept  in 
his  possession  while  he  remained  under  the  shed.  The  en- 
tertainment progressed,  without  interruption,  until  about  12 
o'clock,  when  the  guests  separated  to  go  to  their  respective 
homes.  The  way  of  the  deceased  lay  by  the  shed  under  which 
the  accused  had  for  some  purpose  taken  shelter.  Others  passed 
the  isame  way  slightly  in  advance  of  the  deceased.  When  op- 
posite, or  a  short  distance  beyond  the  shed,  the  evidence  tends 
to  show  that  the  deceased  was  accosted  by  the  accused  with  a 
reference  to  the  cause  of  the  previous  altercation,  which  in- 
volved a  question  of  veracity  between  them.  Angry  words 
ensued.  Epithets  were  exchanged.  A  fight  was  proposed. 
The  deceased  put  down  his  violin  and  the  box  in  which  it 
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was  contaiaed^  and  went  a  short  distance  in  the  direction  of 
the  accused^  then  tnrning  away^  with  the  statement  that  he 
would  ^'  not  fight  any  man  who  fought  with  a  knife/'  took  up 
his  box  and  violin  and  started  on  his  way  homeward. 

There  was  evidence  tending  to  show  that  after  proceeding 
about  fifteen  feet^  the  deceased  turned  his  head  partially  round 
to  look  in  the  direction  of  the  accused^  when  he  was  struck 
on  the  forehead,  about  one  inch  above  the  left  eyebrow,  with 
a  missile  thrown  by  the  accused.  He  was  seen  to  stagger  and 
throw  his  hands  up  to  his  head,  going  in  the  direction  of  the 
barn.  The  accused  met  him,  and,  as  the  witnesses  describe, 
the  two  "  clinched  "  and  "  struggled  '^  with  each  other.  The 
deceased  threw  the  accused,  and  seemed  to  try  to  stamp  upon 
him,  without  success.  The  accused  got  up  and  they  "  clinched  " 
and  '^  struggled ''  again,  when  both  seemed  to  fall,  the  ac- 
cused on  top.     Thus  the  contest  ended. 

Discovering  that  the  deceased  was  seriously  hurt,  and  un- 
able to  walk,  the  bystanders  carried  him  back  to  the  house 
from  which  he  had  departed  a  few  minutes  before,  where  he 
•died  in  two  or  three  minutes  afterwards.  The  accused  sus- 
tained no  injury  to  speak  of.  Six  wounds  were  found  upon 
the  person  of  the  deceased,  two  of  which  were  mortal.  One 
was  produced  by  a  blow  on  the  forehead  with  a  missile  which 
fractured  the  skull,  another  with  a  knife  which  penetrated  his 
left  side  or  breast,  in  the  vicinity  of  the  heart. 

The  accused  admits  in  his  testimony  that  he  threw  at  and 
hit  the  deceased  with  a  stone,  and  that  he  cut  him  with  a 
knife.  That  he  killed  him  is  not  disputed.  The  claim  is  that 
it  was  done  in  self-defence.  It  is  argued  that  at  most  the  of- 
fence did  not  rise  to  either  degree  of  murder. 

Without  entering  upon  a  discussion  of  the  evidence,  of 
which  the  foregoing  statement  presents  only  very  briefly  an 
outline  of  some  of  the  most  salient  points,  we  can  not  concur 
in  the  view  so  elaborately  presented.  An  examination  of  the 
evidence  has  led  to  the  conviction  that  it  not  only  tends  to 
support  the  verdict,  but  that  a  verdict  of  murder  in  one  or 
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the  other  degree  must  have  resulted^  unless  every  aceonnt 
of  the  fatal  tragedy^  and  the  circumstances  which  led  up  to 
it;  except  that  given  by  the  defendant  himself^  was  discred- 
ited and  disbelieved ;  indeed^  the  defendant's  statement  showa 
but  little  in  mitigation  of  the  crime. 

The  jury  may  well  have  believed  that  the  accused  went  un- 
bidden where  the  deceased  was  an  invited  guest ;  that  his 
threats  brought  on  the  first  collision^  after  he  had  been  cour- 
teously admonished  to  depart;  that^  smarting  under  tempo- 
rary discomfiture^  he  armed  himself  with  deadly  weapons — 
a  knife  and  stone — ^and  lay  in  wait  for  hours  for  the  purpose 
of  renewing  the  conflict  with  his  antagonist^  and  that  he  struck 
the  first  deadly  blow  after  the  deceased  declined  a  conflict  and 
was  retreating  to  avoid  further  encounter  with  a  ^'  man  who 
fought  with  a  knife/^ 

That  the  deceased^  afi^er  receiving  a  mortal  wound  at  the 
hands  of  his  assailant^  may  have  ^^  staggered "  towards  and 
grappled  with  him^  in  no  way  mitigates  the  infliction  of  other 
wounds  with  the  knife^  one  of  which  was  surely  and  speedily 
fatal.  We  can  not  disturb  a  verdict  supported  by  evidence 
such  as  that  exhibited  in  this  record^  nor  do  we  think  it  nec- 
essary to  enter  upon  a  critical  examination  of  the  law  of 
self-defence.  Upon  the  defendant's  own  statement  there  is 
no  room  for  the  application  of  any  of  the  principles  gov- 
erning the  defence  of  one's  person. 

The  instructions  given  by  the  court  to  the  jury  are  made 
the  subject  of  general  criticism.  Some  of  them  are  specifi- 
cally assailed  in  the  argument.  Some  of  the  objections  relate 
to  mere  inaccuracies  of  expression^  as,  for  example,  in  the 
first  instruction,  the  court  inadvertently  told  the  jury  that  the 
first  count  of  the  indictment  alleged  the  killing  to  have  been 
done  with  a  stone,  and  the  second  with  a  knife,  whereas,  ia 
fact,  the  first  charged  that  the  fatal  wound  was  inflicted  with 
a  knife,  and  the  sepond  with  a  stone.  So,  in  the  second  in- 
struction, the  jury  were  told  that  "  the  defendant  is  presumed 
to  be  innocent  of  all  the  crimes  charged  in  the  indictment,'* 
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etc.  The  verbal  inaccuracies  may  be  admitted,  but  that  any 
prejudice  to  the  defendant  could  have  resulted  on  that  ac- 
count can  not  be  seriously  maintained. 

In  the  third  instruction  the  court  undertook  to  define  what 
constituted  a  reasonable  doubt.  The  jury  were  told,  in  sub- 
stance, that  it  was  not  their  duty  to  go  beyond  the  evidence 
in  search  of  doubts,  based  on  merely  groundless  conjectures; 
that  in  order  to  justify  an  acquittal  the  doubt  should  be  rea- 
sonable, and  arise  out  of  an  impartial  consideration  of  the 
evidence  in  the  case,  and  that  it  must  be  such  a  doubt  as 
would  cause  a  prudent  and  considerate  man  to  hesitate  before 
acting  in  the  gravest  and  most  important  afiairs  of  life ;  that 
if  upon  a  careful  and  impartial  consideration  of  all  the  evi- 
dence, the  jury  had  an  abiding  conviction  of  the  defendant's 
guilt,  then  they  were  satisfied  beyond  a  reasonable  doubt. 

We  can  not  commend  this  instruction.  It  is  not  an  accu- 
rate statement  of  the  law  upon  the  subject  of  reasonable 
doubt.  To  the  extent  that  the  instruction  was  liable  to  be 
understood  as  saying  to  the  jury  that  in  order  to  justify  an 
acquittal,  the  doubt  of  the  defendant's  guilt  must  arise  out  of 
the  evidence  and  be  such  as  to  cause  a  prudent  man  to  hesitate 
before  acting  in  matters  of  the  gravest  concern,  it  was  clearly 
wrong.  It  is  not  the  law  that  in  order  to  justify  an  acquittal 
the  doubt  must  arise  out  of  the  evidence  given,  and  be  such 
as  to  cause  a  prudent  man  to  hesitate.  The  doubt  may  arise 
from  a  want  of  evidence.  In  order  to  justify  a  conviction  the 
evidence  must  be  such  as  to  produce  in  the  minds  of  prudent 
men  such  certainty  that  they  would  act  upon  the  conviction 
produced  without  hesitation  in  their  own  most  important  af- 
fairs. Jarrdl  v.  StaU,  58  Ind.  293 ;  Stout  v.  StaUj  90  Ind. 
1.   The  instruction  is  subject  to  criticism  in  other  particulars. 

There  are  other  instructions  in  the  record,  of  which  it  might 
be  said  they  are  not  technically  accurate  as  abstract  state- 
ments of  the  law.  Upon  an  examinatiop  of  all  the  instruc- 
tions, however,  as  applied  to  the  evidence  in  the  case,  we  are 
of  opinion  that  no  substantial  injustice  resulted  to  the  de- 
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fendant.  The  principal  facts  in  the  case  were  not  seriously 
in  dispute^  nor  could  there  have  been  any  grave  doubt  upon 
any  point  material  to  a  conviction. 

A  careful  consideration  of  all  the  evidence  leaves  no  room 
for  doubt  in  our  minds^  that^  notwithstanding  the  court  may 
have  in  some  degree  erred  in  the  statement  of  merely  ab- 
stract propositions  of  law,  the  jury  were,  taking  the  instruc- 
tions as  a  whole,  correctly  charged  in  respect  to  the  law 
applicable  to  the  facts  in  the  case.  The  conclusion  was  in- 
evitable, upon  any  justifiable  theory  of  the  evidence,  that  the 
jury  must  have  found  the  defendant  guilty  of  murder  in  one 
or  the  other  degree. 

The  statute  wisely  provides  in  respect  to  appeals  in  crim- 
inal cases,  that,  '^  In  the  consideration  of  the  questions  which 
are  present,  upon  an  appeal,  the  Supreme  Court  shall  not  re- 
gard technical  errors  or  defects  or  exceptions  to  any  deci- 
sion or  action  of  the  court  below,  which  did  not,  in  the  opinion 
of  the  Supreme  Court,  prejudice  the  substantial  rights  of  the 
defendant."     R.  S.  1881,  sec.  1891. 

Considering  all  the  instructions  given,  it  appears  that  the 
jury  were,  in  respect  to  all  that  was  material  to  enable  them 
to  arrive  at  a  correct  result,  properly  instructed.  However 
much  we  may  regret  the  giving  of  instructions  which  are 
subject  to  criticism,  we  can  not,  in  view  of  the  statute,  re- 
verse the  judgment  for  the  errors  which  may  have  intervened, 
on  account  of  inaccuracies  or  merely  abstract  misstatements 
of  law  found  in  some  of  the  instructions.  H^s  v.  StcUe, 
102  Ind.  539. 

On  behalf  of  the  defendant,  ten  instructions  were  presented 
and  refused  by  the  court.  The  first  was  to  the  effect,  that 
unless  the  jury  were  convinced  beyond  a  reasonable  doubt, 
that  the  death  of  the  deceased  was  immediately  caused  by  a 
blow  upon  the  head,  and  that  the  blow  was  inflicted  by  the 
defendant,  they  must  acquit,  so  far  as  the  second  count  was 
concerned.     This  instruction  was  properly  refused. 

There  was  no  dispute  but  that  the  blow  on  the  head  was 
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inflicted  by  the  defendant.  The  evidence  tended  to  show  that 
two  of  the  wounds  found  upon  the  body  of  the  deceased  were 
probably^  and  almost  certainly^  mortal.  It  was  not  ma- 
terial that  the  jury  should  have  been  convinced  beyond  a 
reasonable  doubt  which  particular  wound  was  the  immediate 
cause  of  the  death. 

If  they  found  that  two  mortal  wounds  were  inflicted  by  the 
defendant^  as  charged  in  the  several  counts  of  the  indictment, 
and  that  death  resulted  therefrom,  they  were  authorized  to 
find  the  defendant  guilty  as  charged  in  both  counts,  without 
determining  which  wound  was  the  immediate  cause  of  the 
death. 

Most  of  the  instructions  asked  related  to  the  subject  of  self- 
defence.  It  may  be  said,  they  are,  as  abstract  statement  of 
law,  correct.  We  are,  however,  unable  to  discover  any  evi- 
dence in  the  record  which  makes  the  law  of  self-defence  ap- 
plicable to  any  extent.  Besides,  the  law  relating  to  the  right 
of  self-defence  was  stated  to  the  jury  in  a  substantially  accu- 
rate instruction  given  by  the  court. 

The  only  other  ruling  complained  of  relates  to  a  decision 
of  the  court  in  admitting  certain  evidence  offered  by  the  State. 

As  already  stated,  some  ill  feeling  seems  to  have  been  en- 
gendered in  respect  to  the  relations  of  the  deceased  and  the 
accused  with  Miss  Ayleshire.  The  defendant  had  been  her 
suitor.  He  had  been  supplanted  by  the  deceased.  This  lady, 
having  been  called  as  a  witness  for  the  State,  the  following 
question  was  propounded  to  her :  "  I  will  ask  you  to  state 
what,  if  anything,  Mr.  Brown  ever  said  to  you  about  killing 
anybody  that  ever  went  to  see  you  ?  "  Over  the  defendant's 
objection  she  was  permitted  to  answer,  as  follows :  "  I  never 
heard  him  make  any  threats  against  any  particular  one.  He 
said  he  would  kill  any  one  if  I  received  their  company,  but 
him." 

This  evidence  was  clearly  admissible  for  what  it  was  worth. 
If  true,  it  tended  to  show  that  the  killing  was  premeditated  ; 
that  it  was  the  execution  of  a  purpose  to  destroy  the  life  of 
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any  one  who  might  be  preferred  in  the  esteem  of  the  witness 
to  himself.  As  exhibited  by  the  record,  the  inspiring  motive 
which  impelled  the  defendant  in  the  bloody  tragedy  seems  to 
have  been  a  feeling  of  base  and  uncontrolled  jealousy. 

We  think  the  verdict  was  right  on  the  evidence,  and  not- 
withstanding the  technical  misstatements  of  the  law  already 
alluded  to,  it  so  clearly  appears  that  these  were  not  influen- 
tial in  producing  a  result  which  must  have  been  reached  in 
any  event,  that  no  substantial  injury  was  done. 

The  judgment  is  affirmed,  with  costs. 

Filed  March  30, 1886.  Petition  for  a  rehearing  overmled  May  15, 1886. 


SuNiER  V.  Miller,  Auditor. 

Drainaqe. — Notice, — Appeanxnee, —  Waiver. — Joining  in  Bemonttranee. — The 
joining  in  a  remonstrance  against  the  establishment  of  a  ditch  and  the 
levying  of  assessments,  is  an  appearance  which  waives  notice. 

Same. — Injunction, — Where  there  has  been  no  objection  to  the  notice,  its 
validity  can  not  be  questioned  collaterally  in  a  proceeding  for  an  in- 
junction. 

Same. — Assessments  not  Reviewabl^in  Suit  for  Injunction, — ^A  land-owner  can 
not  by  a  suit  for  an  injunction  have  a  review  of  the  assessment  of  ben- 
efits and  damages  in  a  ditch  proceeding.  Such  questions  must  be  liti- 
gated before  the  board  of  commissioners,  where  the  proceeding  origi- 
nated, or  on  appeal. 

Same. — Proceedings  Must  be  Void  to  Authorize  Injunction, — An  injunction  will 
lie  where  the  proceedings  are  void,  but  not  where  they  are  merely  erro- 
neous or  irregular. 

Same. — Appeal  from  Board  of  Commissioners. — Power  of  Circuit  Court  to  Re- 
mdnd. — Upon  appeal  from  a  decision  of  the  board  of  commissioners,  in  a 
drainage  proceeding,  the  circuit  court  has  authority,  after  a  hearing, 
when  it  deems  it  proper,  to  remand  the  case  to  the  board  for  further 
action. 

Same. — ^An  order  of  the  circuit  court  annulling  the  assessments,  because 
they  are  erroneous,  and  remanding  the  case  for  that  reason,  vacates  only 
that  part  of  the  proceeding. 

From  the  Wells  Circuit  Court. 
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A.  N.  Martin,  H.  L.  Martin,  J.  8.  Dailey,  L.  Mock  and  — 
Simmons,  for  appellant. 

E.  R,  Wilson,  J.  J.  Todd  and  A.  Duglay,  for  appellee. 

Elliott,  J. — This  suit  was  brought  by  the  appellant  to 
enjoin  the  auditor  of  Wells  county  from  enforcing  an  assess- 
ment levied  for  the  purpose  of  constructing  a  ditch,  or,  more 
accurately  speaking,  from  enforcing  an  order  establishing  a 
ditch,  under  the  act  of  April  2l8t,  1881,  made  by  the  board 
of  commissioners. 

The  appellant  argues  that  the  proceedings  are  void  because 
no  notice  was  given  as  the  law  requires.  We  agree  with 
counsel  that  the  general  rule  is,  that  notice  is  required  in  all 
such  proceedings  as  the  present.  Hobbs  v.  Board,  etc.,  103 
Ind.  575 ;  Wright  v.  Wilson,  95  Ind.  408.  We  do  not  doubt 
that  notice  is  a  fundamental  matter,  and  if  not  given  the 
proceedings  are  void,  unless  the  complainant  has,  in  some 
effective  method,  waived  it.  Strosser  v.  City  of  Fort  Wayne, 
100  Ind.  443.  But  while  the  general  rule  is  that  stated,  it  is 
as  well  settled  as  the  rule  itself  that  where  the  party  volun- 
tarily appears  the  fact  that  there  was  no  notice  to  him  does 
not  render  the  proceedings  void.  Notice  may  be  waived,  and 
it  always  is  waived  where  there  is  an  appearance.  There  is, 
as  is  well  known,  a  broad  distinction  between  jurisdiction  of 
the  person  and  jurisdiction  of  the  subject-matter;  consent 
may  confer  the  former,  but  not  the  latter.  This  rule  applies 
to  proceedings  of  this  character.  Boston,  etc.,  Railroad  v. 
Folsom,  46  N.  H.  64;  Copeland  v.  Packard,  16  Pick.  217; 
Muire  v.  Falconer,  10  Grat.  12;  East  Saginaw  R,  R.  Co.  v. 
Benham,  28  Mich.  459 ;  People  v.  BuHon,  65  N.  Y.  452. 

The  appellant  joined  in  a  remonstrance  against  the  estab- 
lishment of  the  ditch  and  the  levying  of  the  assessments,  and 
this  was  an  appearance.  We  can  perceive  no  reason  for  hold- 
ing that  one  who  joins  in  a  remonstrance  can  assail  the  pro- 
ceedings upon  the  ground  that  no  notice  was  given.  It  has 
often  been  held,  that  if  no  objection  to  notice  is  made  its  va- 
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iidity  can  not  be  assailed  even  on  appeal^  and,  surely,  if  ob- 
jection can  not  be  made  on  appeal,  none  can  be  successfully 
urged  in  a  collateral  attack.  Doggy  v.  CoaJts^  19  Ind.  259; 
Milhollin  v.  Thomas,  7  Ind.  165;  Little  v.  Thompson,  24 
Ind.  146. 

The  land-owner  can  not,  by  a  suit  for  an  injunction,  have 
a  review  of  the  assessment  of  benefits  and  damages.  Ques- 
tions respecting  the  assessment  of  benefits  and  damages  must 
be  litigated  in  the  commissioners'  court  or  on  appeal.  City 
of  Fort  Wayne  v.  Cody,  43  Ind.  197.  If  the  proceedings  are 
void,  then  an  injunction  will  issue,  but,  where  the  proceed- 
ings are  not  void,  a  suit  for  injunction  can  not  be  maintained, 
no  matter  how  erroneous  the  proceedings  may  be.  Cauld- 
well  V.  Ourf-y,  93  Ind.  363;  Smith  v.  Clifford,  99  Ind.  113. 
Where  there  is  jurisdiction  of  the  subject-matter  and  notice, 
or  an  appearance,  there  is  jurisdiction,  and  no  irregularity 
can  be  made  available  in  a  suit  for  an  injunction. 

The  petitioners  succeeded  in  obtaining  from  the  board  of 
commissioners  an  order  for  the  location  and  construction  of 
a  ditch,  and  also  secured  an  order  approving  the  assessment 
made  by  the  reviewers.  This  appellant,  and  other  land- 
owners, appealed  from  the  judgment  of  the  board  of  commis- 
sioners and  the  circuit  court,  on  appeal,  made  and  entered  of 
record  the  following  finding  and  judgment:  " That  the  im- 
provement prayed  for  in  the  petition  is  conducive  to  public 
health  and  welfare ;  that  the  route  thereof  is  practicable,  and 
that  the  assessments  are  made  on  lands  owned  by  the  de- 
fendants. Said  assessments  are  not  in  proportion  to  the 
benefits  derived  therefrom ;  that  they,  the  assessments,  and 
each  of  them,  are  excessive  and  erroneous.  Whereupon  it  is 
ordered  and  adjudged  that  the  said  assessments  and  each  of 
them,  together  with  the  proceedings  had  and  done  before  the 
board  of  commissioners  of  Wells  county,  be,  and  the  same 
are  hereby  set  aside,  vacated  and  rendered  of  no  effect,  and 
the  cause  be  remanded  back  to  the  board  of  commissioners 
for  such  further  proceedings  as  may  be  required  by  law  in 
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the  premises/'  No  objection  was  made  to  this  finding  and 
judgment  by  any  of  the  parties. 

Where  assessments  are  adjudged  erroneous^  and  the  other 
findings  of  the  board  of  commissioners  are  approved  by  the 
circuit  court,  the  entire  proceeding  is  not  vacated  or  annulled* 
All  that  the  judgment  before  us  does  is  to  annul  the  assess- 
ments^ for  the  reason  that  they  are  erroneous ;  in  other  re- 
spects the  action  of  the  commissioners  was  approved.  It  can 
not  be  justly  assumed  that  the  judgment  of  the  circuit  court 
had  the  effect  to  annul  the  entire  proceedings,  for  all  that  it 
professed  to  do  was  to  remand  the  case  for  a  correction  of  the 
assessments. 

The  appellant  assumes  that  the  order  remanding  the  case 
to  the  board  of  commissioners  renders  the  entire  proceeding 
void.  We  are  not  willing  to  hold  that  the  action  of  the  cir- 
cuit court  does  entitle  the  appellant  to  treat  the  assessment  as 
a  nullity.  The  question  is  not  whether  the  court  erred  in  so 
ordering,  but  whether  that  order  and  subsequent  proceedings 
are  absolutely  void.  If  it  were  granted  that  the  order  was 
erroneous,  the  conclusion  deduced  by  appellant  would  not 
follow.  A  ruling  may  be  palpably  erroneous^  and  yet  not  a 
nullity. 

It  must  be  kept  in  mind  that  the  circuit  court  did  right- 
fully assume  and  exercise  jurisdiction,  and  did  hear  and  de- 
cide the  case.  There  was,  therefore,  neither  want  of  juris- 
diction, nor  failure  to  award  a  trial.  .  There  was  a  trial  and 
a  decision,  and  the  utmost  that  can  be  granted  the  appellant^ 
if,  indeed,  that  much  can  be  granted,  is,  that  the  decision  and 
judgment  were  erroneous.  The  present  case  is  not  governed 
by  the  cases  of  McPherson  v.  Leathers,  29  Ind.  65,  and  Mand- 
love  V.  Favey,  33  Ind.  505,  for  in  those  cases  there  was  a  re- 
fusal to  award  a  trial,  and  the  questions  were  directly  pre- 
sented by  due  exceptions  and  an  appeal  to  this  court.  Gavin 
V.  Board  J  eic.,i\  Ind.  480,  simply  decides  that  the  circuit 
court  must  try  the  case  de  novo,  but  it  neither  considers  nor 
decides  the  question  here  presented. 
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The  general  statute  respecting  proceedings  before  the  board 
of  commissioners  and  referring  to  appeals  from  the  decisions 
of  the  boards,  expressly  authorizes  the  circuit  court  to  re- 
mand a  case,  when  it  deems  proper,  to  the  board  of  commis- 
sioners, and  the  effect  of  such  a  statute  is  to  confer  a  very 
broad  discretion  upon  the  circuit  court.  It  has  been  decided 
that  this  general  statute  authorizes  the  circuit  court  to  re- 
mand a  case  arising  under  the  ditch  law.  Bryan  v.  Moore, 
81  Ind.  9.  The  same  doctrine  applies  in  highway  cases.  Board, 
etc.,  V.  Small,  61  Ind.  318;  Wilkinson  v.  Bixler,  SS  Ind.  574. 
These  authorities  are  certainly  sufficient  to  prove  that  the 
order  of  the  circuit  court  was  not  void.  If  it  were  granted 
that  the  order  of  the  circuit  court  is  not  regular  in  form,  and 
that  it  was  wrongfully  entered,  it  would  do  the  appellant  no 
good,  for,  if  it  was  not  absolutely  void  for  want  of  jurisdic- 
tion, this  collateral  attack  must  be  unavailing.  Oauldwell  v. 
Curry,  supra. 

The  judgment  of  the  circuit  court,  even  if  erroneous,  car- 
ried the  case  back  to  the  commissioners'  court,  and  re-in- 
vested that  tribunal  with  plenary  jurisdiction.  As  that  tri- 
bunal was  re-invested  with  jurisdiction,  its  proceedings  were 
not  void,  even  if  erroneous,  and  if  not  void  they  can  not  be 
successfully  assailed  in  a  collateral  attack.  It  would  not  have 
been  proper  for  the  commissioners  to  question  or  disobey  the 
order  of  the  circuit  court,  for,  even  if  that  order  was  errone- 
ous, the  only  remedy  was  by  appeal.  It  is  the  duty  of  a  party 
who  is  dissatisfied  with  an  order,  made  in  the  progress  of  a 
cause,  to  interpose  proper  objections  and  reserve  timely  ex- 
ceptions; if  he  omits  this  he  is  remediless,  for  he  will  be 
tamed  away  vrithout  assistance,  if  he  resorts  to  a  collateral 
attack. 

Judgment  affirmed. 

Filed  Feb.  11, 1886 ;  petition  for  a  zehearing  oyerraled  April  14^  1886. 
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No.  11,141. 

The  Chicago  and  Eastern  Illinois  Railroad  Com- 
pany V.  Hedges^  Administratrix. 

Railroad. — Action  for  Damages, —  Wilful  Killing. — Sufficiency  <^  CdmplainL — 
A  complaint  against  a  railroad  company,  to  be  good  as  charging  wilful- 
ness in  the  killing  by  a  train  of  cars  of  a  person  for  whose  death  dam- 
ages are  sought  to  be  recovered,  must  show  that  the  deceased  was  pur- 
posely or  wilfully  killed,  or  that  the  train  was  purposely  or  wilfully  run 
Upon  him.  It  is  not  sufficient  to  charge  that  the  acts  in  the  manage- 
ment of  the  train,  resulting  in  the  death,  were  purposely  and  wijfully 
done. 

Same. — Trespasser, — A  railroad  company  is  not  liable  for  the  killing  of  a 
person  unlawfully  upon  its  track  unless  the  killing  be  wilful. 

Same. —  Use  qf  Track  as  Part  of  Highway, — Where  a  part  of  a  railroad  tracks 
not  within  the  limits  of  a  street,  is  habitually  used  by  the  public  in  ap- 
proaching the  railroad  depot,  with  the  knowledge  and  consent  of  the 
company,  a  person  so  using  it  is  not  a  trespasser. 

Same. — Negligence,— LiahilUy  of  Company. — Instruction, — An  instruction  that 
although  the  person  injured  was  unlawfully  upon  the  railroad  track, 
"  the  company  will  be  responsible  if  its  employees  are  guilty  of  gross  or 
reckless  negligence,  and  could  have  avoided  the  accident  by  the  exercise 
of  reasonable  and  ordinary  care  and  watchfulness,'^  lb  erroneous  under 
any  issue. 

SAME.--P/earfm^.— In  pleading,  the  words  "gross  negligence"  and  "reck- 
lessness" can  not  be  substituted  for  wilfulness. 

Same. — Evidence. — Practice. — Evidence  of  wilful  conduct  is  only  available 
under  a  pleading  charging  wilfulness. 

Same. — Care  Required  in  Crossing  TraeJi. — A  person  about  to  cross  a  rail- 
road track  must,  to  be  free  from  negligence,  take  such  precautions  as 
could  reasonably  be  expected  from  an  ordinarily  prudent  person  under 
like  circumstances ;  but  the  fact  that  he  does  not,  at  the  instant  of  step- 
ping upon  the  track,  look  to  ascertain  if  a  train  is  approaching,  is  not 
conclusive  of  want  of  due  care  on  his  part. 

Same. — Contributory  Negligence.  —  Deceptive  Appearances. — Negligence  can 
not  be  imputed  to  one  who  is  deceived  by  appearances  calculated  to  de- 
ceive an  ordinarily  prudent  man. 

Same. —  When  Question  for  Jury. — When  there  is  evidence  tending  to  show 
that  the  plaintiff  was  thrown  off  his  guard  by  conduct  on  the  part  of 
th'e  defendant  which  might  have  such  effect  upon  an  ordinarily  prudent 
man,  it  is  proper  to  submit  the  question  of  contributory  negligence  to 
the  jury. 

Instbuctions  to  Jury. — Signing, — Practice, — ^There  is  no  available  error 
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in  refusing  to  give  instructions  asked  bj  a  party,  where  they  are  not 
signed  as  required  by  section  533,  B.  S.  ISSI. 
InTEBAOOATORiES  TO  JuBT. — Motion  for  More  Definite  Answers, — Harmless 
Error, — It  is  a  harmless  error  for  the  trial  court  to  refuse  to  require  the 
jury  to  answer  more  definitely  certain  interrogatories  submitted  to  them, 
when  it  appears  that  no  answers  which  they  could  make  would  change 
the  result. 

From  the  Fountain  Circuit  Court. 

T.  F.  Davidson^  C  E.  Booe  and  W.  Armstrong,  for  ap- 
pellant. 

B.  B.  JoneSy  C.  D.  Jones,  iJ.  C.  Ghregory  and  W.  B.  Greg- 
ory, for  appellee. 

Black,  C. — The  appellee,  administratrix  of  the  estate  of 
Daniel  T.  Hedges,  deceased,  brought  her  action  against  the 
appellant  to  recover  damages  for  the  killing  of  said  Daniel 
by  his  being  run  against  and  over  by  a  train  of  cars  owned 
and  operated  by  the  appellant  upon  the  track  of  the  Indiana^ 
Bloomington  and  Western  Railway  Company,  in  the  town 
of  Covington,  on  the  28th  of  March,  1883. 

The  complaint  was  in  three  paragraphs,  all  charging  that 
the  death  was  caused  by  the  defendant's  negligence,  without 
negligence  on  the  part  of  the  intestate. 

There  has  been  some  discussion  as  to  whether  the  third 
paragraph  charged  a  wilful  killing,  concerning  which  we  will 
speak  presently. 

The  answer  was  a  general  denial.  A  jury  returned  a  ver- 
dict for  the  plaintiff  for  $1,200,  and  answered  interrogatories. 
The  defendant  objected  to  the  receiving  of  the  verdict  and 
the  discharge  of  the  jury,  and  moved  to  require  the  jury  to 
fully  answer  certain  of  the  interrogatories,  and  to  make  their 
answers  thereto  definite  and  responsive.  The  court  received 
the  verdict  and  discharged  the  jury. 

The  defendant  moved  unsuccessfiilly  for  a  venire  de  novo, 
for  judgment  on  the  answers  to  interrogatories  notwithstand- 
ing the  general  verdict,  and  for  a  new  trial,  and  judgment 
was  rendered  on  the  verdict. 


400  SUPREME  COURT  OF  INDIANA, 

The  Chicago  and  Eastern  Illinois  R.  B.  Co.  v.  Hedges,  Adminisiratrix. 

It  will  aid  in  the  decision  of  the  ease  to  state  the  following 
facts :  The  defendant  owned  and  operated  a  railroad  which 
connected  with  the  track  of  the  Indiana^  Bloomington  and 
Western  Railway  Company^  a  short  distance  east  of  the  de- 
pot of  the  latter  company,  at  Covington,  and,  by  an  arrange- 
ment between  said  companies,  used  the  track  of  said  latter 
company  between  said  place  of  intersection  and  Danville, 
Illinois.  Main  street,  in  Covington,  crossed  the  tracks  of 
said  latter  company,  being  one  main  track,  lying  east  and 
west,  and  parallel  therewith,  two  side  tracks  or  switches. 
The  defendant  was  moving  a  train  of  cars  toward  the  west 
on  said  main  track.  At  some  distance  east  of  said  crossing, 
the  engine  was  detached  from  the  moving  train  and  was  run 
with  quickened  speed  across  said  street  to  a  water  tank  two 
hundred  and  forty  feet  west  of  said  crossing,  the  train  being 
left  to  follow,  on  a  down  grade,  in  charge  of  a  brakeman. 
The  plaintiflF's  intestate,  a  man  seventy-three  years  old,  hav- 
ing approached  on  said  street,  was  struck,  run  over  and 
killed  by  the  train. 

'  The  jury  found,  in  answer  to  interrogatories,  that  the  de- 
ceased was  approaching  the  railroad  crossing  from  the  north ; 
that  he  was  walking ;  that  he  was  familiar  with  the  locality 
of  the  crossing;  that  he  had  known  of  the  existence  of  the 
railroad  at  that  place  for  ten  or  more  years ;  that  he  had  been 
in  the  habit  of  going  to  the  depot  and  crossing  the  railroad 
tracks  frequently;  that  his  business  had  taken  him  to  the 
depot,  at  or  about  the  same  hour  as  that  at  which  he  was 
killed,  on  each  week  day  for  two  or  three  months  before  he 
was  killed ;  that  he  was  on  his  way  to  the  depot  at  the  time 
he  was  killed ;  that  the  street  on  which  he  was  walking  ran 
nearly  north  and  south,  and  crossed  the  railroad  nearly  at 
right  angles;  that  the  train  was  approaching  the  crossing 
from  the  east;  that  there  were  two  side-tracks  at  the  cross- 
ing, both  lying  north  of  the  main  track,  ome  of  them  ''  near 
twenty  feet ''  and  the  other  "  near  eight  feet  '*  from  the  main 
track ;  that  from  a  point  forty  feet  north  of  the  main  tracks 
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the  deceased  could  have  seen  ^'  near  one  hundred  and  forty 
feet "  up  the  main  track  in  the  direction  of  the  approaching 
train ;  that  had  he  looked  when  he  reached  the  north  side- 
track,  he  could  have  seen  "  near  one  hundred  and  sixty  feet" 
east  along  the  main  track ;  that  when  he  reached  the  south 
side-track,  he  could  have  seen  "  near  two  hundred  and  sixty 
feet  '^  east  along  the  main  track ;  that  the  accident  happened 
in  the  daytime ;  that  the  depot  was  west  of  the  crossing  and 
south  of  the  main  track ;  that  the  depot  platform  approached 
within  five  and  one-half  feet  of  the  west  side  of  the  street 
and  sidewalk  crossing. 

The  twenty-third  interrogatory  was  as  follows :  "  Did  the 
train  conductor  stand  on  the  depot  platform  and  shout  a  warn- 
ing to  the  deceased?"  The  jury  answered:  ''He  hollowed." 
And  they  answered  that  this  was  not  done  before  the  deceased 
liad  crossed  the  south  side-track,  and  that  it  was  done  before 
he  had  stepped  on  the  main  track. 

To  the  question,  "  Was  the  conductor's  warning  in  tone 
loud  enough  to  be  heard  at  the  Craig  House,  one  hundred 
yards  away  ?  "  they  answered,  "  We  do  not  know." 

They  answered  further,  that  there  was  a  brakeman  "  at  the 
brakes  between  the  second  and  third  cars,  they  being  to- 
gether;" that  he  did  not  shout  a  warning  to  the  deceased 
while  the  latter  was  on  the  south  side-track. 

The  thirtieth  interrogatory  was :  "Did  this  brakeman  shout 
a  warning  to  the  deceased  before  deceased  reached  the  main 
track  ?"    The  jury  answered,  "  He  shouted." 

They  also  found  that  the  train  was  approaching  the  cross- 
ing at  the  rate  of  speed  of  about  four  miles  per  hour;  that 
there  were  eleven  cars  in  the  train,  all  loaded ;  that  for  one- 
half  a  mile  the  main  track  approached  the  road  crossing  from 
the  east  on  a  descending  grade  of  twenty-five  to  thirty  feet 
to  the  mile ;  that  the  deceased,  if  he  had  looked  in  the  direc- 
tion of  the  approaching  train,  could  have  seen  it  in  time  to 
atop  before  stepping  on  the  track  in  front  of  it ;  and  that  the 
Vol.  106.— 26 


402  SUPREME  COURT  OF  INDIANA, 

The  Chicago  and  Eastern  Illinois  B.  B.  Co.  v.  Hedges,  Administratrix. 

train  could  not  have  been  stopped  after  the  deceased  stepped 
on  the  main  track  and  before  it  struck  him. 

The  eighteenth,  nineteenth  and  twenty-second  questions 
and  the  answers  thereto  were  as  follows : 

"18.  Was  the  deceased  struck  within  the  limits  of  the 
street  and  sidewalk  ?   We,  the  jury,  are  not  agreed. 

"  19.  Was  the  deceased  struck  west  of  the  crossing  and 
outside  of  the  limits  of  the  street  and  sidewalk?  The  jury 
are  unable  to  agree. 

"  22.  How  far  west  of  the  east  end  of  the  platform  was 
deceased  when  the  train  struck  him  ?    Jury  are  disagreed.'' 

The  allegations  of  the  third  paragraph,  to  which  we  need 
to  direct  attention,  were  as  follows : 

"  Said  defendant,  by  her  said  servants,  did  then  and  there 
carelessly,  negligently,  purposely,  wilfully  and  recklessly  de- 
tach said  locomotive  engine  from  said  train  of  cars,  they  be- 
ing then  in  motion,  and  run  and  drive  said  engine,  detached 
as  aforesaid,  with  quickened  speed  to  the  water  tank,  located 
about  fifty  yards  west  of  said  depot,  near  said  last  named 
road's  track,  negligently,  put-posely,  wilfully  and  recklessly 
leaving  said  train  to  follow,  there  being  a  descending  grade 
from  thence  to  said  depot,  down  which  said  engine  and  train 
of  cars  were  then  moving." 

After  mentioning  certain  obstructions  to  the  view  of  one 
approaching  said  crossing  from  the  north,  the  pleading  al- 
leged, "  that  on  said  28th  day  of  March,  Daniel  T.  Hedges, 
in  the  pursuit  of  his  lawful  and  then  daily  avocation,  wa? 
walking  in  a  southerly  direction  on  said  highway  to  said  de- 
pot, located  in  the  southwest  angle  of  said  crossing,  and  as 
he  had  reached  said  crossing  and  was  in  the  act  of  passing 
over  said  main  track,  as  he  then  had  a  lawful  right  to  do,  the 
defendant,  by  her  servants  and  agents,  carelessly,  negligently, 
purposely,  wilfully  and  recklessly  caused  said  train  of  cars 
to  approach  said  crossing,  and  negligently,  carelessly,  pur- 
posely, wilfully  and  recklessly  omitted,  by  reason  of  their 
having  detached  and  driven  away  the  said  locomotive  engine 
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as  aforesaid^  while  so  approaching  said  crossing,  to  give  any 
signal  by  ringing  the  bell  or  sounding  the  steam  whistle,  or 
otherwise,  by  reason  whereof  the  said  Daniel  T.  Hedges  was 
unaware  of  their  approach ;  that  by  reason  of  said  carelesSj^ 
negligent,  wilful  and  reckless  management  of  said  train  of 
cars,  they  were  thereby  driven  and  run  against  and  upon  said 
Daniel  T.  Hedges,  and  thereby  caused  his  instant  death,  with- 
out any  negligence  or  want  of  ordinary  care  on  his  part/' 

Notwithstanding  the  frequent  use  of  the  words  "pur- 
posely "  and  "  wilfully ,^^  the  pleading  does  not  charge  that 
the  defendant  purposely  or  wilfully  killed  the  intestate,  or 
purposely  or  wilfully  ran  the  train  upon  him,  or  purposely 
or  wilfully  caused  it  to  be  run  upon  him.  The  allegations 
amount  to  no  more  than  a  charge  of  killing  through  negli- 
gence. Ohio,  etc.,  R.  W.  Co.  v.  Selby,  47  Ind.  471  (17  Am. 
R.  719;  Cincinnati,  etc.,  R.  R,  Co.  v.  Eaton,  53  Ind.  307; 
Pennsylvania  Co.  v.  Sinclair,  62  Ind.  301 ;  Indianapolis,  etc., 
R.  R.  Co.  V.  McClaren,  62  Ihd.  566. 

The  record  shows  that  the  court  refused  to  give  to  the  jury 
a  number  of  instructions  asked  by  the  appellant.  It  does  not 
appear  that  these  instructions  or  any  of  them  were  signed  as 
required  by  the  code.  R.  S.  1881,  section  533.  Therefore, 
the  appellant  can  not  be  heard  to  complain  of  the  refusal. 
StoU  V.  Smith,  70  Ind.  298,  303. 

At  the  request  of  the  appellee,  the  court  instructed  the 
jury  as  follows :  "  You  are  also  instructed  that,  although  a 
person  may  be  improperly  or  unlawfully  upon  a  railroad 
track^  that  fact  alone  will  not  discharge  the  company  or  its 
employees  from  the  observance  of  reasonable  care ;  and  if 
such  a  person  is  run  over  by  the  train  and  killed  or  injured, 
the  company  will  be  responsible  if  its  employees  were  guilty 
of  gross  or  reckless  negligence  and  could  have  avoided  the 
accident  by  the  exercise  of  reasonable  and  ordinary  care  and 
watchfulness." 

This  instruction  was  clearly  erroneous.  If  a  person  be 
unlawfriUy  upon  a  railroad  track,  the  railroad  company,  in 
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moving  its  trains  upon  the  track^  does  not  owe  him  any  duty 
except  to  not  purposely  or  wilfully  injure  him.  If  he  be 
wilfully  injured,  his  contributory  negligence  will  not  prevent 
his  recovery,  but  if  he,  by  his  own  fault,  contribute  proxi- 
mately to  his  own  injury,  he  can  not  recover  for  the  negli- 
gence of  the  company.  Properly  speaking,  there  are  no 
degrees  of  negligence.  The  degree  of  care  devolving  on 
one  as  a  duty  depends  upon  a  variety  of  circumstances,  and 
negligence  is  a  failure  to  perform  such  duty ;  but  there  can 
be  no  responsibility  for  injury  caused  by  such  breach  of  duty 
to  one  whose  own  fault  contributed  proximately  to  his  in- 
jury. In  pleading,  the  words  "  gross  negligence ''  and  "  reck- 
leasness"  can  not  be  substituted  for  wilfulness,  and  if  in 
evidence  the  conduct  intended  to  be  represented  by  those 
words  can  amount  to  wilfulness,  it  can  not  be  so  made  avail- 
«ible  under  a  pleading  which  does  not  charge  wilfulness. 
And  it  would  be  error  to  instruct  a  jury  that  under  a  plead- 
ing charging  a  wilful  injury  thfey  might  find  for  the  plaintiff 
by  merely  finding  that  the  defendant  was  guilty  of  negli- 
gence, though  "  gross  or  reckless  negligence,"  for  it  would 
be  necessary  to  find  wilfulness. 

The  railroad  company  would  not  be  liable  for  the  negli- 
gent injury  of  a  person  in  the  situation  supposed  of  the  plain- 
tiff in  the  instruction  above  quoted,  and  that  instruction 
would  be  erroneous  under  any  issue.  Cincinnaiij  do,,  R.  R, 
Co.  V.  Eaton,  supra;  EvanaviUey  etc.,  R,  R.  Co.  v.  Wolf,  59 
Ind.  89 ;  Pennsylvania  Co.  v.  Sinclair,  supra. 

Some  other  questions  need  examination.  The  court  in- 
structed the  jury  as  follows :  ^'  It  is  the  duty  of  one  approach- 
ing a  known  railway  crossing  to  look  along  the  line  of  the 
railroad  track  and  see  if  any  train  is  approaching,  and  if  he 
&ils  to  take  this  precaution,  and  goes  on  the  track,  this,  un- 
der ordinary  circumstances,  would  be  negligence.  If,  how- 
ever, in  this  case,  you  shall  find  from  the  evidence  that  the 
"deceased  was  thrown  off  his  guard  and  induced  to  refrain 
fiom  taking  this  precaution  by  seeing  the  defendant's  engine 
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pass  the  crossing  immediately  before  he  stepped  upon  the  rail- 
road track,  I  will  submit  to  you  the  question  whether  or  not^ 
under  all  the  circumstances  then  surrounding  the  deceased, 
he  was  guilty  of  negligence/' 

One  witness  testified  that  after  the  engine  had  passed  "a 
few  moments,"  he  heard  the  train  come  down.  Another  wit- 
ness testified  that  it  was  not  more  than  two  minutes  after  the 
engine  passed  the  waiting-room  of  the  depot  that  the  cars 
came  down.  Another  testified  that  he  could  not  tell  how  long 
the  interval  was ;  that  he  reckoned  the  cars  were  about  four 
hundred  yards  behind  when  the  engine  passed  the  crossing. 
This  witness  testified  that  he  rang  the  bell  of  the  engine  con- 
tinuously from  a  point  east  of  the  crossing  until  the  engine 
reached  the  depot,  and  that  the  whistle  was  blown  for  the 
crossing.  Another  witness,  who  crossed  in  advance  of  the 
intestate,  testified  that  he  crossed  aft;er  the  passing  of  the  en- 
gine, and  went  into  the  depot  and  was  inside  when  he  heard 
a  cry;  that  he  jumped  up  and  ran  to  a  window  and  saw  the 
cars  run  over  the  old  man.  The  engineer  testified  that  the 
engine  was  at  the  water  tank  when  the  accident  occurred,  and 
that  it  had  been  standing  there  about  two  minutes  before  he 
was  aware  of  the  accident.  The  fireman  testified  that  the 
engine  passed  the  crossing  about  two  minutes  before  the  cara 
came  up. 

There  was  evidence  of  obstruction  of  the  view  of  the  in- 
testate as  he  approached  the  crossing,  and  that  the  train  of 
eleven  cars  loaded  with  coal  had  been  running  without  ai^ 
engine  something  more  than  half  a  mile.  For  one-half  a 
mile  there  was  a  descending  grade  of  from  twenty-five  to 
thirty  feet  per  mile.  When  the  train  approached  the  cross- 
ing it  was  running  at  the  rate  of  about  four  miles  an  hour. 
The  brake  of  the  forward  car  was  then  set,  and.  the  brake- 
man  was  then  at  the  brakes  of  the  second  and  third  cars,  and 
the  train  when  it  struck  the  intestate  was  not  more  than  two 
hundred  and  forty  feet  from  the  engine  standing  at  the  water 
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tank.  The  train  consisted  of  flat-cars^  the  highest  being 
about  six  feet  high. 

It  was  not  shown  that  the  deceased  knew  the  time  of  this 
train^  but  there  was  some  evidence  tending  to  show  that  he 
had  not  such  knowledge. 

A  person  thus  about  to  cross  a  railroad^  to  be  free  from 
negligence^  must  take  such  precaution  as  could  reasonably  be 
expected  of  an  ordinarily  prudent  person  under  like  circum- 
stances. It  is  upon  this  reason  that  the  requirement  to  look 
and  listen  is  based.  So  far  as  the  precaution  would  be  use- 
less, it  is  not  required.  Whether  reasonable  caution  was 
exercised  by  the  intestate  in  approaching  depended  upon  the 
nature  and  extent  of  his  knowledge  of  facts  and  his  oppor- 
tunity for  knowledge.  He  was  required  to  act  like  an  ordi- 
narily prudent  man.  A  prudent  man's  attention  may  be 
diverted  so  that  he  will  fail  to  look  and  listen,  and  the  evi- 
dence may  be  such  as  to  make  it  proper  to  leave  to  the  jury 
the  question  whether  it  was  negligence  for  him  to  so  fail. 
There  may  be  circumstances  which  excuse  the  taking  of  the 
usually  necessary  precaution  of  looking  and  listening.  See 
Fennsylvania  Go.  v.  Rvdel,  100  111.  603;  Laverenz  v.  Chi- 
eago,  etc.,  R.  R.  Co.,  6  Am.  &  Eng.  R.  R.  C.  274 ;  Philadel- 
phia, etc.,  R.  R.  Co.  V.  Troutman,  6  Am.  &  Eng.  R.  R.  C. 
117;  Smedis  v.  Brooklyn,  etc.,  R.  R.  Co.,  88  N.  Y.  13. 

In  Indianapolis,  etc.,  R.  R.  Co.  v.  McLin,  82  Ind.  435,  452, 
it  was  said,  that  while  it  is  true  that  the  failure  of  a  railroad 
company  to  give  warning  does  not  relieve  a  person  about  to 
cross  the  track  from  exercising  care  to  avoid  injury,  "yet 
the  absence  of  such  warning  is  a  circumstance  to  be  taken 
into  consideration  in  determining  whether  he  did  exercise  the 
degree  of  care  required  or  not,''  See  Pennsylvania  R.  i?. 
Co.  V.  Ogier,  36  Pa.  St.  60,  71. 

It  would  be  a  hard  rule  to  impute  to  the  injured  person  as 
his  negligence  a  want  of  vigilance  which  could  be  said  to 
have  been  produced  by  the  defendant's  negligence.     Negli- 


NOVEMBER  TERM,  1885.  407 

The  Chicago  and  Eastern  Illinois  B.  B.  Co.  v.  Hedges,  Administratrix. 

gence  can  not  be  imputed  to  one  who  is  deceived  by  appear- 
ances calculated  to  deceive  an  ordinarily  prudent  man. 

The  interval  of  time  between  the  passing  of  the  engine 
and  the  coming  of  the  train  mighty  under  the  evidence^  have 
been  found  by  the  jury  to  have  been  very  short,  and  consid- 
ering this  fact  in  connection  with  the  evidence,  that  the  whis- 
tle was  sounded  as  the  engine  approached,  that  the  bell  was 
rung  as  the  engine  passed,  that  the  cars,  only  six  feet  in 
height,  came  on  without  signal,  that  the  view  was  obstructed, 
and  that  the  intestate  had  no  knowledge  of  the  time  of  the 
train,  the  jury  might  conclude  that  the  attention  of  the  in- 
testate was  diverted,  so  that  without  negligence  on  his  part 
he,  ibr  this  reason,  did  not  see  the  train  in  time  to  escape ; 
that  his  conduct  was  influenced  by  the  defendant's  negligent 
acts,  and  he  was  thus  thrown  ofl^  his  guard,  so  that  without  his 
having  acted  otherwise  than  as  might  have  been  excusable  in 
a  prudent  man,  under  the  circumstances,  he  was  run  down. 
Where  the  conduct  of  the  defendant  was  plainly  negligent 
and  caused  the  injury,  and  there  is  dispute  or  doubt  as  to  the 
negligence  of  the  plaintiff,  the  conclusion  of  one  man,  though 
learned  in  the  law,  should  not  be  forced  upon  twelve  men 
sworn  to  try  the  facts.  If  there  was  any  evidence  tending 
to  show  that  the  plaintiff's  intestate  was  thrown  off  his  guard 
by  such  means  as  might  have  such  effect  upon  an  ordinarily 
prudent  man — ^and  we  think  there  was  some  such  evidence — 
it  was  not  wrong  to  submit  to  the  jury  the  question  of  con- 
tributory negligence. 

If,  without  disagreement,  the  jury  had  returned  definite  and 
responsive  answers  to  the  interrogatories  upon  which  they 
disagreed  and  those  which  they  did  not  answer  fully,  and  if 
the  answers  to  such  interrogatories,  taken  in  connection  with 
the  other  answers  given,  could  not  have  controlled  the  gen- 
eral verdict  and  authorized  a  judgment  contrary  thereto,  what- 
ever might  have  been  the  character  of  the  answers  to  the  in- 
terrogatories which  were  not  answered  satisfactorily,  then  the 
appellant  was  not  injured  by  the  action  of  the  court  in  refer- 


408  SUPREME  COURT  OF  INDIANA, 

The  Chicago  and  Eastern  Illinois  B.  B.  Co.  v.  Hedges,  Administratrix. 

ence  to  those  answers.  Indianapolis,  etc.,  R.  R.  Co,  v.  /Sifow/^ 
63  Ind.  143 ;  West  v.  Gavins,  74  Ind.  265 ;  Noakes  v.  Morey, 
30  Ind.  103;  North  Western  Mut.  L.  Ins.  Co.  v.  Heimann,  93 
Ind.  24. 

We  may  examine  whether  there  was  any  injurious  error  in 
such  action  of  the  court  in  connection  with  our  examination 
as  to  whether  the  court  erred  in  overruling  the  motion  for 
judgment  on  the  interrogatories,  notwithstanding  the  general 
verdict. 

That  the  answers  to  interrogatories  may  control  the  gen- 
eral verdict,  there  must  be  material  conflict  between  the  an- 
swers and  the  verdict ;  the  answers  must  exclude  every  con- 
clusion that  would  authorize  the  general  verdict,  and  there 
must  be  a  repugnancy  that  could  not  have  been  removed  by 
any  additional  finding  as  to  other  facts  which  could  have 
been  made  upon  any  evidence  admissible  under  the  issues.  Li- 
dianapolis,  etc.,  R.  R.  Co.  v.  Stout,  supra  ;  Indianapolis,  etc.^ 
R.  R.  Co.  v.  McCaffrey,  62  Ind.  552;  WooUen  v.  Wishmier, 
70  Ind.  108 ;   West  v.  Cavins,  supra. 

The  question  in  issue  was  whether  the  deceased  was  killed 
through  the  negligence  of  the  defendant,  without  his  contrib- 
utory negligence.  Suppose  that  the  jury,  instead  of  dis- 
agreeing, had  answered  that  the  deceased  was  struck  a  few 
feet  west  of  the  line  of  the  street.  If  he  was  a  trespasser  there 
could  have  been  no  recovery,  for  wilfulness  was  not  in  issue. 
But  it  would  not  necessarily  follow  from  such  an  answer,  that 
he  was  a  trespasser.  Under  the  issues,  there  might  have  been^ 
without  variance,  evidence  showing  that  the  deceased  was 
rightfully  at  such  place  outside  of  the  limits  of  the  street,  as 
surveyed.  The  place  where  he  was  struck,  while  not  within 
such  limits,  may  have  been  used  habitually  by  the  public  in 
approaching  the  depot,  with  the  knowledge  and  consent  of 
the  defendant,  as  a  part  of  the  highway,  and  may  thus  have 
constituted  a  part  of  the  public  crossing.  1  Thomp.  Neg. 
416,  417,  and  authorities  there  cited.  It  might  have  been 
that  the  defendant  would  be  liable  for  injuring  him  through 
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negligence,  whatever  answers  had  been  given  by  the  jury  to 
these  interrogatories.  ^  . 

Without  a  finding  upon  a  fact  as  to  which  no  interrogatory 
was  propounded,  no  answer  which  would  control  the  verdict 
could  have  been  made  to  the  questions  upon  which  the  jury 
disagreed. 

The  appellant  was  dissatisfied  with  the  answers  to  the 
twenty-third  and  thirtieth  interrogatories.  No  answer  which 
could  have  been  expected  would  have  shown  exactly  where 
the  deceased  was  when  the  conductor  and  the  brakeman 
shouted,  or  that  he  could  have  heard  them,  or  that  the  de- 
fendant was  not  guilty  of  negligence  which  caused  the  intes- 
tate's death  without  his  contributory  negligence.  An  afiirm- 
ative  answer  could  not  have  rendered  the  special  findings 
capable  of  controlling  the  general  verdict. 

It  is  earnestly  insisted  that  the  answers  to  the  interroga- 
tories in  relation  to  the  distance  along  the  main  track  toward 
the  east  to  which  the  deceased  could  have  seen  from  certain 
points  north  of  that  track  precluded  recovery  by  showing 
contributory  negligence.  None  of  the  answers  showed  that 
the  cars  could  have  been  seen  by  him  from  such  points ;  the 
places  at  which  the  train  was  when  he  was  at  those  points 
were  not  found  or  inquired  about.  There  was  no  finding  as 
to  the  distance  from  the  crossing  to  the  place  where  the  en- 
gine was  detached,  and  it  was  not  shown  at  what  speed  the 
intestate  approached  the  crossing. 

One  of  the  answers  indicated  that  if  the  intestate  had  looked 
in  the  direction  of  the  train,  he  could  have  seen  it  in  time  to 
stop  before  stepping  upon  the  track  in  front  of  it.  This  an- 
swer was  not  necessarily  inconsistent  with  the  existence  of 
such  facts,  through  the  defendant's  fault,  as  were  reasonably 
calculated  to  distract  the  attention  of  the  intestate  and  throw 
him  off  his  guard,  so  that,  without  his  being  subject  to  the 
imputation  of  imprudence,  he  might  have  failed  to  look  for 
the  train.  It  has  been  held,  that  the  fact  that  a  person  at- 
tempting to  cross  a  railroad  does  not  at  the  instant  of  stepping 
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on  it  look  to  ascertain  if  a  train  is  approaching^  is  not  con- 
clusive of  want  of  (kie  care  on  his  part.  Plumvier  v.  Eastern 
R,  R.  Co,,  73  Maine,  591.  See,  also,  Pennsjflvama  R.  R. 
Co.  V.  Ogier,  supra.  * 

Under  the  motion  for  judgment,  no  presumptions  can  be  in- 
dulged in  this  court  against  the  general  verdict,  but  all  pre- 
sumptions must  be  indulged  in  its  favor.  Notwithstanding 
these  answers,  there  could  have  been  evidence  tending  to  es« 
tablish  facts,  which,  if  stated  in  answers  to  interrogatories, 
would  have  shown  the  intestate  not  guilty  of  contributory 
negligence.  Terre  Haute,  etc.,  R.  R.  Co.  v.  Clark,  73  lud. 
168. 

Certain  specifications  of  causes  in  the  motion  for  a  new  trial 
related  to  the  admission  of  evidence  as  shown  by  a  certain 
special  bill  of  exceptions.  The  general  bill  of  exceptions, 
purporting  to  contain  all  the  evidence,  shows  the  evidence  to 
which  objection  was  made  to  have  been  materially  different 
from  that  shown  in  the  special  bill.  In  view  of  this  dis- 
crepancy we  will  not  further  extend  this  opinion.  The  judg- 
ment should  be  reversed. 

Per  Curiam. — Upon  the  foregoing  opinion,  it  is  ordered 
that  the  judgment  be  reversed,  at  the  costs  of  the  appellee, 
and  the  cause  is  remanded  for  a  new  trial. 
Filed  April  10, 1885 ;  petition  for  a  rehearing  overraled  April  20,  1886. 
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No.  12,441. 

Barnett  v.  Harshbarger,  Administrator. 

Husband  AND  Wipe. — Act  of  April  16tky  188 L — TUk, — CorulUviimal  Law. — 
The  subject  of  the  act  of  April  16th,  1881,  entitled  "An  act  concerning 
husband  and  wife,"  is  sufficiently  expressed  in  the  title  to  render  such 
act  constitutional. 

Same. —  Unity  cf  Hwhand  and  Wife,— Ride  qf  Chmmon  Law. — The  general 


NOVEMBER  TERM,  1885.  411 

Barnett  v.  Harshbarger,  Administrator. 

rule  of  the  common  law,  that  the  husband  and  wife,  in  legal  contempla- 
tion, are  one  person,  still  prevails  in  this  State. 

Same. — Contracts  Between. — Not  Governed  by  General  Rules  (/  Law, — The 
dealings  between  husband  and  wife  can  not  be  treated  as  ordinary  con- 
tracts, nor  are  thej  governed  by  the  general  rule  applicable  to  persons 
who  are  distinct  and  separate  individuals. 

Same. — Statute  of  lAmitaiiona, — The  general  statute  of  limitations  does  not 
apply  to  transactions  between  husband  and  wife. 

Statute  of  LiMiTATiONS.-'i>Ma6t/i(y.^The  statute  of  limitations  begins 
to  run  at  the  time  the  cause  of  action  accrues,  although  the  party  is 
under  legal  disability,  but  where  it  has  fully  run  during  such  disability 
the  action  may  be  brought  within  two  years  after  the  removal  thereof. 

From  the  Montgomery  Circuit  Court. 

L.  J.  Coppagej  for  appellant. 

E.  V.  Brookahire,  M.  D.  White,  W.  8.  MoffeU,  B.  F.  Davis 
and  J.  Brownjiddf  Jr.,  for  appellee. 

Elliott,  J. — There  is  evidence  that  the  appellee's  intes- 
tate received  money  from  the  appellant  in  1868,  and  it  is  not 
disputed  that  she  and  John  Barnett,  the  intestate,  were  mar- 
ried in  1863;  nor  is  it  denied  that  she  continued  to  be  his 
wife  until  his  death,  in  the  summer  of  1884.  Upon  the  close 
of  the  evidence  the  trial  court  instructed  the  jury  to  find  for 
the  appellee. 

The  appellant  contends  that  the  act  of  April  16th,  1881, 
entitled  "An  act  concerning  husband  and  wife,"  contravenes 
the  provisions  of  the  Constitution,  and  is  void.  The  ground 
upon  which  this  contention  proceeds  is,  that  the  subject  of 
the  act  is  not  suflBciently  expressed  in  the  title.  We  do  not 
deem  it  necessary  to  enter  upon  a  discussion  of  this  question, 
for  we  regard  it  as  conclusively  settled  against  the  appellant. 
Hedderich  v.  State,  101  Ind.  564  (51  Am.  R.  768)  ;  Elder 
v.  State,  96  Ind.  162 ;  State  v.  Cox,  88  Ind.  254;  Warren  v. 
Britton,  84  Ind.  14 ;  Bitters  v.  Board,  etc.,  81  Ind.  125 ;  State, 
tx  reL,  v.  Sullivan,  74  Ind.  121 ;  State,  ex  reL,  v.  Tucker,  46 
Ind.  355;  Shoemaker  v.  Smith,  37  Ind.  122. 

The  present  statutes  have  removed  the  general  disability 
of  married  women,  so  that  ability  is  now  the  rule  and  disa- 
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bility  the  exception.  There  is  not,  however,  a  complete  and 
absolute  removal  of  all  disabilities,  for  the  capacity  to  con- 
tract still  remains  somewhat  abridged.  Rosa  v.  Prather,  103 
Ind.  191 ;  Oaatner  v.  Walrod,  83  111   171  (25  Am.  R.  369). 

The  fact  that  a  plaintiff  was  under  disability  at  the  time 
the  cause  of  action  accrued  does  not  prevent  the  running  of 
the  statute,  for,  notwithstanding  the  existence  of  the  disa- 
bility, it  begins  to  run,  and  once  it  begins  to  run  no  subse- 
quent disability  checks  it.  Wright  v.  Kleyla,  104  Ind.  223. 
When  it  has  fully  run,  then  the  person  under  disability  has 
two  years  after  the  removal  of  the  disability  in  which  to  sue, 
and  no  more.  If  this  case  is  to  be  regarded  &s  an  ordinary 
one,  and  within  these  general  rules,  the  court  did  not  err  in 
its  instruction  to  the  jury,  for  the  statute  began  to  run  at  the 
time  of  the  demand,  more  than  six  years  before  the  action 
was  commenced,  and  the  disability  of  coverture  was  removed 
more  than  two  years  before  the  commencement  of  the  action. 

We  are  of  the  opinion  that  transactions  between  husband 
and  wife  are  not  within  the  general  rule,  for  they  stand  upon 
grounds  essentially  different  from  ordinary  transactions.  The 
dealings  between  husband  and  wife  are  not  regarded  as  con- 
tracts in  the  strict  legal  sense.  Doe  .v.  Hurd,  7  Blackf.  510; 
Fletcher  v.  Mansur,  5  Ind.  267 ;  Resor  v.  ReaoTy  9  Ind.  347 ; 
Hileman  v.  Hilemany  85  Ind.  1. 

The  rule  of  the  common  law  was  that  husband  and  wife 
could  not  deal  together,  although  their  transactions  were  some- 
times upheld  in  equity.  Mr.  Schouler,  after  stating  the  gen- 
eral doctrine,  says :  "And  the  husband's  note,  given  to  his 
wife  and  transferred  by  her,  is  equally  void."  Schouler  Hue- 
band  and  Wife,  sec.  369. 

Mr.  Bishop,  after  quoting  the  scriptural  doctrine,  and  re- 
ferring to  the  common  law  authorities,  says :  "  Of  course, 
therefore,  he  can  not  at  law  enter  into  any  valid  contract 
directly  with  her."  1  Bishop  Rights  of  Married  Women, 
section  35. 

The  rule  of  the  common  law  proceeds  upon  the  theory  that 
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in  legal  contemplation  the  husband  and  wife  are  one  person, 
and  not  upon  the  theory  that  the  wife  is  under  a  legal  disa- 
bility. This  is  unquestionably  the  common  law,  and  that  is 
a  part  of  the  law  of  the  State,  so  that  it  still  prevails  unless 
abrogated  either  by  the  express  words  of  the  statute  or  by 
necessary  implication.  Our  decisions  declare  that  it  has  not 
been  abrogated.  In  the  carefully  considered  case  of  Dodge 
V.  Kinzy,  101  Ind.  102,  it  is  affirmed  that  the  general  rule 
of  the  common  law  respecting  the  unity  of  husband  and  wife 
has  not  been  overthrown.  The  decision  in  Maihea  v.  Shank, 
94  Ind.  501,  recognizes  the  rule  of  the  common  law,  and  af- 
firms that  it  exists  except  as  changed  or  modified  by  statute. 
The  doctrine  of  the  Supreme  Court  of  Massachusetts,  declared 
in  Lord  v.  Parker,  3  Allen,  127,  was  adopted  in  Haas  v. 
Shaw,  91  Ind.  384  (46  Am.  R.  607),  and  this  court  quoted 
with  approval  from  Lord  v.  Parker,  supra,  the  following 
observations  upon  the  effect  of  the  enabling  statutes  :  "  They 
are  in  derogation  of  the  common  law,  and  certainly  are  not 
to  be  extended  by  construction.  And  we  can  not  perceive 
in  them  any  intention  to  confer  upon  a  married  woman  the 
power  to  make  any  contract  with  her  husband,  or  to  convey 
to  him  any  property,  or  receive  any  conveyance  from  him." 
This  general  doctrine  is  again  asserted  by  the  Supreme  Court 
of  Massachusetts  in  the  recent  case  of  Kniel  v.  Egleston,  4  N. 
E.  Rep.  573,  where  the  cases  are  collected.  The  subject  has 
been  carefully  investigated  by  the  courts  of  New  York,  and 
a  conclusion  reached  that  exactly  coincides  with  that  of  the 
Massachusetts  court.  White  v.  Wager,  25  N.  Y.  328 ;  Savage 
V.  (yNeil,  42  Barb.  374;  Kelso  v.  Tabor,  52  Barb.  125;  Com 
Exchange  Ins,  Co,  v.  Babeock,  57  Barb.  222 ;  Ohambovet  v. 
Cagney,  35  Superior  Ct.  474 ;  Perkins  v.  Perkins,  7  Lansing,  19. 
Mr.  Kelly  says :  "  The  enabling  statutes  confer  new  rights 
and  powers,  but  they  are  limited  to  those  necessary  for  the 
protection  of  her  separate  estate,  and  she  has  not  the  power 
to  contract  generally,  unless  the  statutes  expressly,  or  by  nee- 
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essary  implication,  gave  her  that  power/'     Kelly  Cont.  of 
Married  Women,  127,  n. 

It  is  for  the  Legislature,  and  not  the  courts,  to  destroy  the 
rule  of  the  common  law  declaring  the  unity  of  husband  and 
wife.  It  would  be  judicial  legislation  for  the  courts  to  over- 
throw a  rule  that  has  been  one  of  the  most  firmly  settled  of 
our  jurisprudence  ever  since  the  organization  of  the  State, 
and  was  one  of  the  rules  of  the  common  law  long  before  our 
State  or  Nation  came  into  existence.  As  long  as  this  rule 
stands,  and  stand  it  must  until  overthrown  by  the  Legisla- 
ture, dealings  between  husband  and  wife  can  not  be  treated 
as  ordinary  contracts.  As  long  as  they  can  not  be  so  treated, 
just  so  long  must  they  remain  outside  of  the  operation  of 
general  rules  applicable  to  persons  who  are  in  law  and  in 
fact  distinct  and  separate  individuals.  The  unity  which  a 
settled  rule  of  law  has  recognized  through  so  many  years  can 
not  be  disregarded,  and  it  prevents  the  operation  of  the  gen- 
eral statute  removing  Ihe  disabilities  of  married  women. 
The  question  can  not  be  disposed  of  by  assuming  that  the 
disability  of  the  wife  alone  prevents  her  from  dealing  with 
her  husband,  for,  as  we  have  seen,  the  husband  who  was  free 
from  disability,  and  at  liberty  to  deal  with  all  others  except 
his  wife,  could  not,  at  law,  deal  with  her.  The  question  is 
not  whether  disabilities  have  been  removed,  but  whether  the 
long  prevailing  rule  of  the  law,  declaring  husband  and  wife 
to  be  one  person,  in  legal  contemplation,  has  been  annulled. 
This  question  can  not  be  solved  by  affirming  that  a  disability 
has  been  removed,  for  there  yet  remains  the  positive  rule  that 
the  husband  and  wife  are  one  person.  Until  this  rule  is  an- 
nulled they  can  not  contract  with  each  other  as  persons  not 
bound  together  by  marital  ties,  and  so  long  as  they  can  not 
thus  contract  the  usual  rules  of  law  do  not  govern  their 
transactions. 

The  policy  of  the  rule  of  the  common  law  has  often  been 
discussed,  and  its  wisdom  vindicated,  but  that  does  not  now 
immediately  concern  us — for  our  work  is  done  when  we  ascer^ 
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tain  and  declare  what  the  law  is — further  than  this,  that, 
knowing,  as  we  do,  the  policy  of  the  rule,  and  that  it  exists, 
we  have  no  power  to  disturb  it.  To  disturb  it  would  over- 
throw the  settled  policy  of  the  common  law,  and,  according 
to  the  theory  of  that  law,  create  dissensions  between  husband 
and  wife  by  requiring  the  wife  to  sue  the  husband  during  the  ' 
existence  of  the  marital  relation,  or  lose  her  rights  by  lapse 
of  time,  thus  creating  discord  and  strife  which  it  was  the 
purpose  of  the  common  law  to  prevent.  It  needs  no  argu- 
ment to  prove  that  evil  will  result  from  a  rule  that  requires 
the  wife  to  watch  lest  the  statute  of  limitations  bar  her  rights 
and  she  be  answered  when  she  asserts  her  daim,  after  her 
husband's  death,  that,  as  she  did  not  sue  him  within  the 
statutory  time,  she  must  lose  the  money  entrusted  to  him. 
It  is  not  for  the  good  of  the  world  that  a  wife  should  be  com- 
pelled to  distrust  her  husband  and  deal  with  him  as  she 
would  a  stranger,  in  order  that  she  may  not  have  her  rights 
swept  away  by  the  lapse  of  time. 

We  are  clearly  of  the  opinion  that  the  trial  court  erred  in 
applying  to  this  case  the  general  statute  of  limitations,  as  it 
did  by  the  instruction  given. 

Judgment  reversed. 

Filed  March  13, 1886 ;  petition  for  a  rehearing  overruled  May  13, 1886. 


No.  12,284. 

Bays  v.  Conner  et  al. 

Pabtkebship.— &op0  of  BusintsB.—  When  Note  Ezeeuied  by  One  P^Hner  in  ||g  *^| 
Firm's  Name  not  Binding  on  Firm, — One  partner  can  not,  in  the  absence 
of  express  authoritji  bind  the  firm  or  his  copartner  by  a  note  executed 
by  him  in  the  name  of  the  firm,  in  a  transaction  outside  the  scope  of 
the  partnership  business,  even  where  the  money,  property  or  chose  in 
action  for  which  the  note  is  given  is  applied  to  the  payment  of  a  firm 
debt. 

Saice. — Affreement  by  One  Pbrtner  to  Bay  Firm  Debt, — Surety.-^Where  one  part- 
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neri  upon  a  sufficient  consideration,  agrees  to  paj  afirm  liability,  he  there- 
by makes  it  his  individual  debt,  the  other  partner  merely  standing  as 
surety. 

From  the  Marion  Superior  Court. 

W.  D.  Bynum,  A.  T,  Beck  and  /.  S»  Bays,  for  appellant. 
X.  Bitter,  E.  F,  Bitter  and  B.  W.  Bitter,  for  appellees. 

HowK,  J. — In  this  case  appellant  Bays  alleged  in  her  com- 
plaint that,  on  the  5th  day  of  April,  1882,  the  appellee  Con- 
ner and  Arthur  L.  Blue  were  partners,  trading  under  the  firm 
name  of  the  "  Central  Printing  Company ; "  that,  on  the  day 
last  named,  the  appellee  and  Blue,  in  their  said  firm  name, 
executed  to  appellant  their  promissory  note  for  $500,  paya- 
ble six  months  after  date  to  the  order  of  appellant,  with  six 
per  cent,  interest  from  date  and  attorneys'  fees;  that  such 
note  was  due  and  unpaid ;  and  there  was  due  thereon  the  sum 
of  $600,  for  which  sum  appellant  demanded  judgment. 

The  summons  issued  on  this  complaint  was  returned  "not 
found,''  as  to  Arthur  L.  Blue.  Appellee  Conner  separately 
answered  by  a  denial,  verified  by  his  oath,  of  every  material 
allegation  of  appellant's  complaint.  The  issues  thus  joined 
were  tried  by  the  court  at  special  term,  by  and  before  a  spe- 
cial pro  <ewi.  judge,  and  a  finding  was  made  in  fevor  of  ap- 
pellant Bays.  Over  the  motion  of  appellee  Conner  for  a  new 
trial,  the  court  rendered  judgment  against  him,  in  appel- 
lant's favor,  for  the  amount  found  due  on  the  note.  The 
record  shows  that  twenty  days  after  the  rendition  of  the  judg- 
ment against  Conner,  an  appearance  was  entered  to  appel- 
lant's action  by  Arthur  L.  Blue,  and  a  separate  judgment  was 
rendered  against  Blue  for  the  amount  due  on  the  note.  On 
the  separate  appeal  of  Conner  to  the  court  below  in  general 
term,  the  judgment  of  the  special  term  against  him  was  in 
all  things  reversed.  From  this  judgment  of  the  general  term, 
appellant  prosecutes  this  appeal  to  this  court,  and  she  has 
here  assigned,  as  error,  that  the  general  term  erred  in  re- 
versing the  judgment  at  special  term. 
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Appellee,  in  general  term,  assigned  as  error  the  overruling 
of  his  motion  for  a  new  trial.  In  this  motion,  the  causes  as- 
signed for  such  new  trial  were,  (1)  the  finding  of  the  court  is 
contrary  to  law,  and  (2)  the  finding  of  the  court  is  not  sus- 
tained by  sufficient  evidence.  It  is  manifest,  therefore,  that 
the  case  is  presented  for  our  decision  upon  the  evidence  ap- 
pearing in  the  record,  and  the  law  applicable  to  the  facts 
established  by  such  evidence.  Appellant  has  made  the  opin- 
ion of  the  general  term  a  part  of  the  record  on  this  appeal, 
and  as  it  contains,  we  think,  a  fair  summary  of  all  the  facts 
established  by  the  evidence  in  this  case,  we  adopt  such  sum- 
mary of  facts,  as  a  part  of  our  opinion,  as  follows : 

"  Conner  and  Blue  were  partners  in  the  printing  business, 
under  the  firm  name  of  the  'Central  Printing  Company.' 
The  firm  was  indebted  to  the  Central  Bank  of  Indianapolis, 
npon  over-draft  and  note,  to  the  amount  of  $814.11,  on  April 
7th,  1882,  when  the  bank  failed  and  closed.  Conner  settled 
with  the  bank  for  $323.64  of  this  amount  by  an  arrangement 
with  the  bank,  by  which  he  was  allowed  to  set  off  against 
such  amount  an  individual  deposit  of  like  amount,  and  he 
was  credited  with  a  like  amount  upon  the  books  of  the  Cen- 
tral Printing  Company.  It  was  then  agreed  between  him 
and  Blue  that  the  latter  should  settle  with  the  bank  for  the 
remainder  of  the  firm's  indebtedness  to  the  bank,  and  receive 
credit  therefor  upon  the  books  of  the  firm.  At  this  time  the 
plaintiff,  who  was  the  mother  of  Blue's  wife,  held  a  certifi- 
cate of  deposit,  issued  by  such  bank,  for  $140,  and  also  an- 
other certificate  for  $360,  issued  by  such  bank  to  the  wife 
of  Blue,  but  which,  it  is  claimed  by  plaintiff,  belonged  to 
her.  After  the  failure  of  such  bank.  Blue,  who  acted  also 
as  the  agent  for  the  plaintiff  in  the  matter,  procured  the  two 
certificates  of  deposit  to  be  endorsed  in  blank,  and  with  them 
settled  with  the  bank  the  remainder  of  its  claim  against  the 
printing  company. 

"  In  consideration  of  the  assignment  of  these  two  certifi- 
VoL.  105.— 27 
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cates^  Blue^  instead  of  executing  his  individual  note^  gave 
the  note  in  suit.  This  was  dated  April  5th^  but  was  not 
drawn  until  about  April  7th^  and  after  the  suspension  of  the 
banky  and  was  not  delivered  until  several  days  thereafter. 
No  entry  of  this  note  was  made  upon  the  books  of  the  firm 
by  Blue,  nor  did  Conner  know  of  its  existence  until  aftier 
Blue  had  absconded." 

These  were  the  material  facts  bearing  upon  the  issues  in 
the  cause,  which  were  established  by  the  evidence  appearing 
in  the  record.  Upon  these  facts,  it  seems  to  us  that  the  ques- 
tions for  our  decision  may  be  thus  stated :  Is  the  note  in  suit 
the  note  of  the  partnership,  doing  business  under  the  firm 
name  of  the  "Central  Printing  Company?"  Or,  do  the 
facts  established  by  the  evidence  show  that  Arthur  L.  Blue, 
as  a  member  of  such  firm,  was  authorized  to  execute  the  note 
in  suit,  in  such  manner  as  to  bind  the  firm  or  his  co-partner, 
Conner,  for  the  payment  of  such  note  ?  We  are  of  opinion 
that  each  of  these  questions  must  be  answered  in  the  nega- 
tive. The  facts  proved  clearly  show  that  the  Central  Print- 
ing Company  was  in  no  sense  a  trading  or  commercial  co- 
partnership. As  the  firm  name  indicated,  and  as  the  evidence 
established,  the  business  of  the  partnership  was  confined  to  the 
printing  business.  The  Central  Printing  Company  was  in- 
debted to  the  Central  Bank  of  Indianapolis  at  the  time  the 
bank  failed  and  ceased  to  do  business,  on  April  7th,  1882« 
Of  this  indebtedness,  Conner  settled  with  the  bank  for  $323.64, 
out  of  his  own  individual  means.  As  to  the  balance  of  such 
indebtedness,  to  wit,  $490.47,  it  was  then  agreed  between 
Conner  and  Blue,  upon  a  satisfactory  and  sufficient  consid- 
eration, that  Blue  should  assume  and  pay  such  balance  to  the 
bank  out  of  his  own  personal  means,  and  be  credited  with 
the  amount  of  such  payment  on  the  books  of  the  printing- 
company.  Of  course,  this  agreement  did  not  operate  to  dis- 
charge Conner  from  liability  to  the  bank  for  the  amount  of 
the  firm's  indebtedness  to  it,  which  Blue  assumed  and  agreed 
to  pay.    But,  as  between  Conner  and  Blue,  the  effect  of  such 
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agreement  was  to  make  so  much  of  the  firm's  indebtedness 
to  the  bank,  as  had  been  thus  assumed  by  Blue^  his  indi- 
vidual debt  to  the  bank^  for  the  payment  of  which  he  stood 
as  the  principal  debtor,  and  Conner  occupied  the  position  of 
his  surety.  Under  such  agreement,  Conner  had  the  right  to 
insist  that,  as  between  himself  and  Blue,  the  latter  should 
pay  the  amount  of  the  firm^s  indebtedness  to  the  bank,  which 
he.  Blue,  hlid  assumed  and  agreed  to  pay  out  of  his  own 
proper  and  personal  means.  Hayden  v.  Oretcher,  75  Ind. 
108;  Warren  v.  Farmer,  100  Ind.  593. 

The  evidence  in  this  case  conclusively  shows,  we  think^ 
that  the  note  in  suit  was  executed  in  the  firm  name  of  the 
Central  Printing  Company  by  Arthur  L.  Blue,  without  the 
knowledge  or  consent,  express  or  implied,  of  his  co-partner 
Conner.  It  is  further  shown  by  the  evidence,  clearly  and 
unequivocally,  that  the  only  consideration  for  the  note  in  suit 
was  the  purchase  by  Blue  of  two  certificates  of  deposit  in  a 
suspended  and  broken  bank,  at  their  face  value,  one  held  by 
Blue's  wife  and  the  other  by  his  wife's  mother,  of  whom  the 
latter  is  the  payee  of  such  note  and  the  plaintifi^  in  this  suit. 
Upon  the  c€ise  thus  made  by  the  evidence,  it  must  be  held, 
we  think,  that  the  transaction  between  the  appellant  and 
Blue,  wherein  the  latter  purchased  from  the  former  the  two 
certificates  of  deposit  in  a  broken  bank,  was  not  within  the 
apparent  scope  of  the  business  in  which  the  Central  Printing 
Company  was  engaged.  This  being  so,  the  appellant  was 
chargeable  with  notice,  that  the  execution  of  the  note  in  suit 
by  Blue,  in  the  partnership  name  of  the  Central  Printing 
Company,  was  entirely  outside  the  scope  of  his  partnership 
authority,  and  that  such  note  would  not  be  binding  on,  nor 
evidence  a  valid  debt  of,  such  firm  or  Conner  as  a  member 
of  the  firm.'  In  such  a  case,  the  rule  is  that  one  partner  can 
not,  in  the  absence  of  express  authority,  bind  the  firm  or  his 
co-partner  by  a  note,  executed  by  him  in  the  name  of  such 
firm,  in  a  transaction  wholly  outside  the  apparent  or  actual 
scope  of  the  partnership  business ;  and  this  is  so  where,  as  in 
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this  case,  it  may  appear  that  the  money,  property  or  chose  in 
action,  for  which  the  note  was  given,  was  applied  to  tlie  pay- 
ment of  a  debt  of  the  firm.  Smith  v.  Sloan,  37  Wis.  285  (19 
Am.  R.  757) ;  CoUyer  Partnership  (Wood's  ed.),  pp.  641,  660 
and  792,  and  notes;  Hickman  v.  Reineking,  6  Blackf.  387; 
Ditts  V.  Lonsdaky  49  Ind.  521 ;  Graves  v.  Kdlenberger,  51 
Ind.  66;  Hayden  v.  Oref^iher,  supra;  Luoaa  v.  Baldwin,  97 
Ind.  471. 

In  the  case  in  hand,  as  made  by  the  evidence,  we  are  of 
opinion  that  the  court,  in  general  term,  did  not  err  in  re- 
versing the  judgment  against  the  appellee  Conner,  rendered 
at  special  term. 

The  judgment  of  the  general  term  is  affirmed,  with  costs. 
Filed  Feb.  19, 1886. 


.  No.  12,256. 

Williams  v.  The  Thames  Loan  and  Tkust  Company. 

New  Trial  as  of  Right. — Not  Proper  in  Action  to  Enfortt  Lien, — ^Where 
it  affirmatively  appears  that  an  action  is  to  enforce  a  lien,  a  new  trial 
as  of  right  can  not  be  granted. 

Same. — Appeal — Praetioe, — Where  a  new  trial  as  of  right  is  erroneously 
granted,  it  is  proper  to  remand  the  cause  for  judgment  upon  the  first 
finding  or  verdict. 

8ah£. — Supreme  GourL — Marion  Superior  Oowi. — Where  the  effect  of  a  judg- 
ment of  the  Marion  Superior  Court,  in  general  term,  is  to  remand  the 
cause  for  such  error,  it  will  be  affirmed  by  the  Supreme  Court  on  appeal. 

From  the  Marion  Superior  Court. 

J?.  D,  Logan,  for  appellant. 
jD.  M,  Bradbury,  for  appellee. 

Elliott,  J. — On  the  6th  day  of  February,  1867,  the  party 
through  whom  the  appellant  claims  title,  bought  the  real  es- 
tate in  controversy  at  a  tax  sale  made  by  the  treasurer  of  the 
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city  of  Indianapolis.  A  certificate  of  sale  was  issued  by  the 
treasurer,  and,  on  the  16th  day  of  April,  1869,  a  deed  was 
executed  to  the  purchaser.  This  deed  was  never  recorded. 
On  the  13th  day  of  August,  1875,  the  appellee  loaned  to  the 
owner  of  the  real  estate  a  large  sum  of  money  and  took  a 
mortgage  to  secure  its  payment.  This  mortgage  was  fore- 
closed in  March,  1879,  the  real  estate  was  sold  to  the  appel- 
lee upon  the  decree  of  foreclosure,  on  the  26th  day  of  April, 
of  that  year,  and  a  deed  executed  to  him  by  the  sheriff  on 
the  28th  day  of  April,  1880.  The  tax  sale  conveyed  no  title 
because  the  taxpayer  had  personal  property  out  of  which  the 
taxes  could  have  been  made. 

This  action  was  instituted  in  November,  1881,  and  is  in 
form,  as  indicated  by  the  frame  of  the  complaint,  an  action 
of  a  dual  nature,  for  the  complaint  seeks  to  quiet  title,  or^  if 
this  relief  can  not  be  obtained,  to  enforce  a  lien  for  taxes. 
There  is,  however,  an  admission  of  record  which  affirm- 
atively shows  that  there  was  no  question  of  title  or  possession 
involved  in  the  cause.  There  were  two  trials,  both  resulting 
in  a  finding  against  the  appellant;  the  finding  on  the  first 
trial  was  vacated  by  the  granting  of  a  new  trial  as  a  matter 
of  right. 

The  court  erred  in  granting  the  new  trial  as  of  right. 
Where  it  affirmatively  and  decisively  appears  that  an  action 
is  to  enforce  a  lien,  a  new  trial  as  of  right  can  not  be  granted. 
Jenkins  v.  Corwin,  55  Ind.  21 ;  Bviler  University  v.  Conardy 
94  Ind.  353. 

Where  a  new  trial  as  of  right  is  erroneously  granted,  it  is 
proper  to  remand  the  cause  for  judgment  upon  the  first  find- 
ing or  verdict.  Sharpe  v.  O^Brien,  39  Ind.  501 ;  Oann  v. 
Warmany  69  Ind.  548.  This  was  the  legal  effect  of  the  judg- 
ment of  the  general  term  of  the  superior  court  in  the  present 
instance,  and  there  is,  therefore,  no  cause  for  a  reversal. 

Judgment  affirmed. 

Filed  Feb.  18,  1886. 
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The  Bocrd  of  Commissioners  of  Marion  County  t.  Center  Township  et  clL 

No.  12,360. 

The  Board  op  CJommissionebs  op  Marion  County  v. 

Center  Township  et  al. 

Statute. — Forfeiiurts.  —  Om^ruetum.  —  Statutes  providing  for  forfeitures 
will  not  be  extended  bj  construction  so  as  to  work  a  forfeiture. 

Railroad. — Public  Aid, — Forfeitiure, — Repeal  of  Statule.—OaM  OriHeised, — 
That  part  of  section  18  of  the  act  of  1869  (Acts  1869,  Spec  Sess.,  p.  92, 
section  4062,  R.  S.  1881),  providing  that  a  failure  on  the  part  of  a  rail- 
road company,  to  which  a  donation  has  been  voted,  to  complete  its  road 
within  three  years  from  the  levying  of  the  special  tax,  or  within  the  ad- 
ditional year  that  might  be  given  by  the  board  of  commissioners,  should 
forfeit  the  right  of  the  company  to  the  donation,  was  repealed  by  the 
act  of  January  30th,  1873  (Acts  1873,  p.  184).  Indianapolis  ete.,  R  W. 
Co,  V.  Boardf  etc.,  70  Ind.  385,  criticised. 

6ame. — Act  of  January  SOih^  187S, — Order  of  Forfeiiwe  by  County  Commimonart 
on  Petition  and  Notice. — Under  the  act  of  January  30th,  1873,  there  could 
only  be  a  forfeiture  when  the  county  board,  on  the  application  of  twen- 
ty-five freeholders  and  after  notice,  should  make  an  order  cancelling  the 
donation. 

Same. — Such  an  order  could  not  be  made  until  after  the  expiration  of 
three  years  from  the  placing  of  the  tax  upon  the  duplicate,  and,  if  be- 
fore that  time  the  railroad  company  should  expend  in  the  construction 
of  its  road  in  the  township  a  sum  equal  to  the  donation,  there  could  be 
no  forfeiture. 

Same. —  When  Act  of  187S  Applies  to  Proceedinffs  begun  under  Act  of  1869. — 
Where  a  railroad  company,  to  which  aid  was  voted  under  the  act  of 
1869,  had  until  June,  1874,  within  which  to  complete  its  road,  and  the 
special  tax  was  collected  during  the  years  1871, 1872  and  1873,  the  act 
of  January  30th,  1873,  relating  to  the  method  of  forfeiture,  would  apply. 

Same. —  Where  Forfeiture  not  Deelaredy  Railroad  Entitled  to  Donation  NotwUh- 
standing  Delay  in  Work, — Where  a  donation  was  voted  by  a  township 
under  the  act  of  1869,  to  aid  in  the  construction  of  a  railroad,  and  there 
was  no  forfeiture  under  section  18  of  that  act,  nor  under  the  act  of  1873, 
by  which  such  section  was  repealed,  nor  under  any  subsequent  act,  the 
railroad  company  is  entitled  to  the  money  donated,  although  its  road 
was  not  completed  until  1880.  Act  of  March  7th,  1877,  Acts  1877,  Reg. 
Sess.,  p.  111. 

Same.— ^(rf  March  llth,  1875,— Effect  of  Proviso,— The  act  of  March  11th, 
1875,  re-enacts  the  second  section  of  the  act  of  January  30th,  1873,  only 
changfing  the  time  from  three  to  five  years,  within  which  the  railroad 
company  shall  expend  in  the  township  a  sum  equal  to  the  donation,  and 
the  proviso  to  the  act  of  1875,  that  it  shall  not  apply  to  any  railroad 
where  three  years  have  elapsed  since  the  siMJcial  tax  shall  have  been 
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placed  on  the  duplicatei  merely  denies  to  such  company  the  benefit  of 

the  extension  of  time. 
8am£. — AlUraticna  in  Line. — Alterations  in  the  line  of  the  voad  which  do 

not  change  the  terminal  points,  nor  materially  affect  the  general  route, 

will  not  defeat  the  right  of  the  company  to  a  donation. 
Supreme  Court. — Rehearing, — Amendment  of  Beeord, — The  Supreme  Court 

will  not  grant  a  rehearing  in  order  that  the  record  may  be  amended. 

From  the  Marion  Superior  Court. 

S,  Claypool  and  W,  A.  Ketcham,  for  appellant. 
C  Byfield,  L.  Howland,  S.  M,  Shepard,  J.  B,  Elamy  C. 
Martindaley  H.  N,  Spaan,  J.  W.  Baird,  A,  C.  Harris  and 
W.  H.  Calkins,  for  appellees. 

ZoLLABSy  J. — This  case  was  disposed  of  below  upon  a  spe- 
cial findings  of  facts  and  conclusions  of  law  thereon.  Whether 
or  not  the  conclusions  of  law  are  correct^  is  the  only  question 
for  discussion  by  this  court. 

In  the  examination  of  that  question  we  shall  confine  our- 
selves to  the  points  made  by  counsel  in  support  of  and  against 
the  conclusions  of  the  trial  court. 

In  March,  1870,  the  voters  of  Center  township,  upon  a 
petition  and  order  of  the  county  board,  as  provided  by  the 
act  of  1869,  Acts  1869,  Spec.  Sess.,  p.  92,  voted  aid  to  the  In- 
diana and  Illinois  Central  Railway  Company,  in  the  way  of  a 
donation.  The  donation  was  voted  upon  a  condition,  as  ex- 
pressed in  the  petition,  that  no  part  of  the  money  should  be  paid 
to  the  railway  company  until  it  had  furnished  a  bond,  with  se- 
curity, to  the  approval  of  the  county  board,  that  it  would  locate 
and  build  its  principal  machine  shops  in  the  township.  At 
the  June  session,  1870,  the  county  board  granted  the  prayer 
of  the  petition,  and  made  an  appropriation  and  donation  of  the 
amount  voted  to  aid  in  the  construction  of  the  railroad^  made 
a  levy  to  raise  the  amount,  and  ordered  it  placed  upon  the 
tax  duplicate  for  collection.  The  appropriation  and  donation 
were  made  upon  the  condition  of  the  filing  of  the  bond  as 
provided  in  the  petition.  Whether  or  not  the  whole  amount 
was  ordered  to  be  collected  in  one  year,  is  not  shown  by  the 
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special  finding  of  facts,  but  it  is  shown  that  it  was  collected 
in  the  years  1871, 1872  and  1873,  and  passed  into  the  county 
treasury.  No  question  is  made  in  argument  as  to  the  regu- 
larity and  legality  of  the  proceedings  by  and  through  which 
the  money  reached  the  treasury  as  a  donation  to  the  railway 
company.  The  railway  company,  within  a  year  after  the  levy 
of  the  tax,  commenced  work  upon  its  line  of  road  in  Center 
township,  and  at  other  points  along  its  line,  but  did  not  com- 
plete its  road  ready  for  use  within  three  years  from  the  time 
the  tax  was  levied.  In  1873,  and  before  the  expiration  of 
the  three  years,  the  county  board  made  an  order  extending 
the  time  for  the  completion  of  the  railroad  until  the  4th  day 
of  June,  1874.  The  road  was  not  completed  within  the  time 
thus  extended. 

In  April,  1872,  the  Indiana  and  Illinois  Central  Railway 
Company  executed  and  delivered  to  the  Union  Trust  Com- 
pany, of  New  York,  for  the  benefit  of  the  holders  of  its 
l)onds,  a  trust  deed  to  all  of  its  property,  rights  of  way,  and 
rights  of  every  kind,  including  its  right  to  the  donation  voted 
by  the  township.  The  company  having  defaulted  in  the  pay- 
ment of  the  interest,  the  bondholders  appointed  a  committee 
to  have  the  trust  deed  foreclosed,  bid  in  the  effects  of  the  rail- 
road company,  covered  by  it,  for  them,  to  organize  a  new 
company  for  the  completion  of  the  railroad  on  the  line  as 
located,  in  which  new  company  the  bondholders  should  re- 
ceive and  hold  stock  in  proportion  to  the  amount  of  their 
bonds,  all  of  which  was  carried  out.  In  January,  1875,  the 
trust  deed  was  foreclosed,  and  all  of  the  property  and  rights 
covered  by  it  were  sold  and  purchased  by  the  committee  for 
the  bondholders.  In  September,  1875,  articles  were  filed 
with  the  secretary  of  stxite  incorporating  the  bondholders  un- 
der the  name  of  the  Indianapolis,  Decatur  and  Springfield 
Railway  Company,  for  the  purpose  of  completing  the  rail- 
road projected  by  the  old  Indiana  and  Illinois  Central  Rail- 
way Company.  On  the  4th  day  of  November,  1875,  this 
new  company  was  consolidated  with  the  Springfield,  Decatur 
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and  Indianapolis  Railway  Company,  under  the  name  of  the 
Indianapolis,  Decatur  and  Springfield  Railway  Company. 
This  company  at  once  proceeded  to  build  the  railroad,  and 
complete  it  from  Indianapolis  to  Springfield,  Illinois,  but  not 
ready  for  use  along  its  whole  line,  nor  in  Center  township, 
until  1880.  The  line  of  road,  as  projected  by  the  old  Indi- 
ana and  Illinois  Central  Railway  Company,  was  to  begin  at 
the  city  of  Indianapolis, "  and  extend  thence  as  nearly  west 
as  should  be  found  practicable  and  convenient,  by  way  of,  or 
within  half  a  mile  of  the  towns  of  Danville,  Rockville  and 
Montezuma,  in  the  State  of  Indiana,  and  Decatur,  in  the  State 
of  Illinois,  in  a  direction  leading  to  the  city  of  Springfield, 
Illinois,  and  passing  through  the  counties  of  Marion,  Hen- 
dricks, Putnam,  Parke  and  Vermillion,  in  the  State  of  In- 
diana.'^ 

The  road  as  built  by  the  Indianapolis,  Decatur  and  Spring* 
field  Railroad  Company  is  upon  the  same  general  line  pro- 
jected by  the  Indiana  and  Illinois  Central  Railway  Com- 
pany, but  the  towns  of  Danville  and  Rockville  are  left 
from  five  to  ten  miles  to  the  south.  The  bond  for  the  shoi)s 
was  not  and  has  not  been  given,  but  the  principal  ma- 
chine shops  of  the  Indianapolis,  Decatur  and  Springfield 
Railway  Company  were  erected  in  the  township  in  1880. 

In  1877,  after  the  foreclosure  of  the  trust  deed,  the  or- 
ganization of  the  new  company  and  the  consolidation,  the 
township,  on  the  theory  that  the  railroad  company  had  for- 
feited all  rights  to  the  money,  brought  an  action  against  the 
board  of  county  commissioners  to  have  the  amount  turned 
over  and  into  the  township  fund.  The  township  recovered  a 
judgment  for  the  full  amount,  with  interest — $71,102.48 — in 
December,  1880.  Neither  the  taxpayers  of  the  township  nor 
the  railroad  company  were  parties  to  that  suit.  In  1881,  by 
an  arrangement  between  the  township  trustee  and  the  county 
board,  $13,375.55  was  paid  to  the  township  trustee ;  the  judg- 
ment of  1880  was  set  aside,  and  a  judgment  was  entered  for 
158,202.93,  to  draw  five  per  cent,  interest,  and  to  be  paid  in 
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instalments.  Since  then,  and  on  the  28th  day  of  June^  1882, 
the  county  board  paid  to  the  township  trustee  $2,089.85  of 
the  principal  of  the  judgment,  and  f  5,820.30  interest  thereon, 
of  which  amount  $2,910.15  was  paid  on  the  28th  day  of 
June,  1882,  and  $2,910.15  on  the  7th  day  of  February,  1883. 
The  board  having  neglected  and  refused  to  make  further  pay- 
ments, without  a  bond  of  indemnity  against  the  claims  of 
the  taxpayers  and  the  railway  company,  the  township,  in  Jan- 
uary, 1884,  filed  what  is  termed  an  amended  complaint  in 
the  original  cause  between  the  township  and  the  county  board. 
In  the  complaint  the  judgment  of  1880  is  recited,  the  setting 
of  it  aside  in  1881,  the  arrangement  then  entered  into  between 
the  township  and  board,  and  the  failure  of  the  board  to  carry 
it  out.  It  is  sought  by  the  complaint  to  set  aside  that  arrange- 
ment and  judgment,  upon  the  ground  that  it  is  too  uncertain 
to  be  enforced,  that  the  trustee  could  not  thereby  bind  the 
township,  and  to  restore  the  original  judgment  of  1880,  and 
the  rights  of  the  township  thereunder.  The  Indianapolis, 
Decatur  and  Springfield  Railway  Company  w^as  made  a  party 
defendant,  upon  the  ground  that  it  was,  and  is,  asserting  some 
right  to  the  money. 

The  railway  company  filed  an  answer,  and  also  a  cross  com- 
plaint against  the  township,  the  board  of  commissioners  and 
certain  named  taxpayers  of  the  township.  These  taxpayers 
came  in  and  filed  a  cross  complaint  against  all  the  other  par- 
ties, and  asked  that  the  amount  of  tax  paid  by  them  severally 
should  be  refunded.  Prior  to  the  18th  day  of  March,  1881, 
at  which  time  the  county  board  paid  the  $13,375.55  to  the 
township  trustee  and  entered  into  the  arrangement  of  settle- 
ment with  him,  the  Indianapolis,  Decatur  and  Springfield 
Railway  Company  had  demanded  the  money  from  the  county 
board.  Prior  to  that  time,  also,  the  said  taxpayers  had  de- 
manded the  amounts  severally  paid  by  them,  but  they  did 
not  make  any  demand  within  two  years  after  the  ))a8sage  of 
the  act  of  December  24th,  1872,  Acts  1872,  p.  56,  nor 
within  two  years  after  June  4th,  1874.    With  the  exception 
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of  the  amounts  paid  the  township  trustee,  as  above  stated,  the 
money  is  in  the  county  treasury,  under  the  control  of  the 
county  board,  to  be  paid  to  the  party  rightfully  entitled 
thereto. 

We  have  thus  given  a  general  statement  of  the  claims  of 
the  several  parties  and  the  leading  facts  embodied  in  the  spe- 
cial finding  of  facts.  Upon  the  facts  so  found  the  court  be- 
low found  as  conclusions  of  law : 

First.  That  the  Indianapolis,  Decatur  and  Springfield  Rail- 
way Company  is  not  entitled  to  any  part  of  the  fund. 

Second.  That  the  taxpayers  are  not  entitled  to  any  part  of 
the  fund. 

Third,  That  the  township  is  entitled  to  receive  from  the 
board  of  commissioners  $64,202.07,  and  that  the  board  is  en- 
titled to  costs  from  the  taxpayers  and  railroad  company. 

Judgment  was  rendered  accordingly,  and  affirmed  at  gen- 
eral term  of  the  superior  court. 

If  the  Indianapolis,  Decatur  and  Springfield  Railway  Com- 
pany is  entitled  to  the  money,  we  shall  have  no  occasion, 
under  the  issues,  to  consider  the  rights  of  the  other  parties 
as  between  themselves.  Of  course,  no  former  arrangement 
or  adjudication  between  the  township  and  the  county  board 
can  affect  the  rights  of  the  railway  company  or  the  taxpayers, 
as  they  were  not  parties  thereto. 

The  donation  was  voted,  made  and  collected  under  the 
act  of  186&,  Acts  1869,  Spec.  Sess.,  p.  92.  There  was  no 
time  fixed  in  the  petition,  nor  in  the  order  by  the  board, 
within  which  the  shops  should  be  built.  And  they  having 
been  built  without  a  bond,  it  is  not  claimed  by  any  of  the 
parties  that  the  failure  to  give  a  bond  in  any  way  affected 
the  rights  of  the  railway  company  to  the  donation.  Nor  is 
it  claimed  that  the  railway  company  forfeited  its  rights  to 
the  donation  by  a  failure  to  commence  work  upon  its  road 
within  one  year  from  the  levying  of  the  special  tax.  The 
finding  is,  that  it  did  so  commence  work.  The  arguments  in 
behalf  of  the  township  and  taxpayers,  which  are  earnest  and 
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able;  are^  that  the  railway  company  forfeited  its  right  to  the 
donation  by  a  failure  to  complete  its  road  ready  for  use  within 
three  years  from  the  levying  of  the  special  tax,  and  within 
the  additional  year  given  by  the  county  board. 

These  arguments  are  based  upon  the  18th  section  of  the 
above  act  (R.  S.  1881,  section  4062),  which  provided,  that  a 
&ilure  on  the  part  of  the  railroad  company  to  complete  its 
road  ready  for  use  within  three  years  from  the  levying  of  the 
special  tax,  or  within  the  additional  year  that  might  be  given 
by  the  county  board,  should  forfeit"  the  rights  of  such  com- 
pany to  the  donation,  and  that  the  money  raised  by  such 
special  tax  should  go  into  the  general  fund  of  the  township. 
The  act  of  December  24th,  1872,  Acts  1872,  page  56^ 
further  provided  for  the  disposition  of  such  money,  for- 
feited by  the  railroad  company.  It  is  contended  that  so 
&r  as  concerns  the  railroad  company,  and  the  donation  in 
this  particular  case,  the  above  section  18,  and  the  above  act 
of  1872,  have  remained  in  full  force  and  effect.  It  is  con- 
tended, on  the  contrary,  by  counsel  for  the  railway  company, 
that  section  18,  as  to  this  feature  of  the  forfeiture,  and  as 
applicable  to  this  case,  has  been  repealed  by  subsequent  leg- 
islation. As  we  have  seen,  the  railway  company,  under  the 
extension  given  by  the  county  board,  had  until  the  4th  day 
of  June,  1874,  within  which  to  complete  its  road.  Before 
that  time  the  Legislature  passed  an  act,  which  was  in  force 
from  and  after  the  30th  day  of  January,  1873,  Acts  1873,  p. 
184.  The  first  section  of  that  act  (R.  S.  1881,  section  4068), 
provides  that  no  tax  shall  be  placed  upon  the  duplicate  for 
the  purpose  of  taking  stock  or  making  donations  to  railroad 
companies  under  the  act  of  1869,  until  such  railroad  shall 
have  been  permanently  located  in  the  township  making  the 
donation  or  taking  the  stock.  The  second  section  provided, 
that  "  in  all  cases  where  stock  has  been  taken  or  donations 
made"  by  any  township  for  the  purpose  of  aiding  in  the  con- 
struction of  any  railroad,  pursuant  to  the  act  of  1869,  and 
the  special  tax  "  has  been  placed  upon  the  duplicate  for  col- 
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lection,"  the  auditor  and  treasurer  should  suspend  the  collec- 
tion of  such  tax,  and  it  should  be  carried  forward  on  the 
duplicate  without  being  returned  delinquent  until  such  rail- 
road should  be  permanently  located  in  the  township,  and  an 
amount  of  money  equal  to  the  amount  donated  or  stock 
taken  should  be  expended  in  the  construction  of  the  railroad 
in  the  township.  It  was  further  provided  in  that  section, 
that  if  the  railroad  company  should  not,  within  three  years 
after  the  tax  was  placed  upon  the  duplicate,  expend  in  the 
actual  construction  of  its  road  in  the  township  an  amount  of 
money  equal  to  the  amount  to  be  donated  to,  or  stock  to  be 
taken  in  such  company  by  the  township,  the  board  of  com- 
missioners might  in  their  discretion  make  an  order  annulling 
and  cancelling  such  subscription  to  the  stock  or  donation  of 
money,  upon  application  of  twenty-five  freeholders,  they 
having  given  thirty  days'  public  notice  immediately  preced- 
ing the  term  of  the  commissioners'  court  at  which  such  ap- 
plication was  to  be  made.  There  was  a  proviso  to  the  section 
making  it  the  duty  of  the  county  board  to  order  the  tax  to 
be  at  once  collected,  as  though  never  suspended,  when  sat- 
isfied that  the  amount  of  the  work  done  equalled  the  dona- 
tion, etc. 

It  is  contended  by  counsel  for  the  township,  that  this  act 
did  not  repeal  or  affect  the  18th  section  of  the  act  of  1869,  and 
that  if  it  did,  it  was  only  as  to  cases  where  the  tax  had  not 
been  placed  upon  the  duplicate  for  collection,  as  mentioned 
in  the  first  section,  or  was  upon  the  duplicate  and  uncollected, 
as  mentioned  in  the  second  section.  This  contention  is  not 
without  force.  But  the  distinction  here  sought  to  be  made, 
seems  to  have  been  disregarded  in  the  former  adjudication 
by  this  court,  and  it  has  been  held,  without  any  kind  of 
reservation,  that  the  above  act  of  1873  repealed  the  18th 
section  of  the  act  of  1869,  so  far  as  that  section  worked  a 
forfeiture  of  the  donation  by  the  fi^iilure  of  the  railway  com- 
pany to  complete  its  road  within  three  years  after  the  levying 
of  the  special  tax.  In  the  case  of  Wilson  v.  Board,  etc,  68  Ind* 
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507,  it  was  claimed  that  the  railroad  company  had  forfeited 
its  right  to  the  donation  by  a  failure  to  complete  its  road 
within  three  years  after  the  levying  of  the  special  tax. 

After  stating  that  the  act  of  1873,  supra,  could  not  be  rec- 
onciled with  the  18th  section  of  the  act  of  1869,  it  was  said: 
"And  therefore  we  think  that  these  provisions  of  the  sup- 
plemental act  of  January  30th,  1873,  as  the  later  expression 
of  the  legislative  will,  virtually  repealed  so  much  of  said  sec- 
tion 18  as  provided  that  the  railroad  company,  by  its  failure 
to  complete  its  railroad  ready  for  use  within  the  time  limited 
in  said  18th  section,  would  thereby  forfeit  its  right  to  the  ap- 
propriation asked  for,  and  also  the  provision  in  said  section  S 
orsaid  act  of  December  24th,  1872,  that,  upon  the  failure  of 
the  railroad  company  to  so  complete  its  road  within  the  time 
limited,  the  taxpayers  and  parties  against  whom  said  levies 
stood  charged  should  be  released  and  discharged  from  the 
payment  thereof."  It  was  held  in  this  case,  that  until  a  for- 
feiture is  declared  by  the  county  board,  under  the  provisions 
of  the  act  of  1873,  there  is  no  forfeiture.  The  doctrine  of 
this  case,  in  its  full  scope,  is  rea.«serted  in  the  cases  of  Board, 
etc.,  V.  Indianapolis,  etc.,  R.  W.  Co.,  89  Ind.  101,  and  Qiffyn 
V.  Stale,  ex  rd.,  91  Ind.  324. 

In  the  case  oi  Sellers  v.  Beaver,  97  Ind.  Ill,  the  point  was 
again  made,  that  the  railroad  company  had  forfeited  its  right 
to  the  appropriation,  because  it  had  not  completed  its  road 
within  three  years  after  the  levying  of  the  special  tax.  It 
was  held  that  the  provisions  of  the  act  of  1873,  as  amended 
in  1875,  are  inconsistent  with  and  repealed  section  18  of  the 
act  of  1869,  whether  the  appropriation  be  by  way  of  dona- 
tion or  subscription  for  stock. 

In  the  case  of  State,  ex  rel.,  v.  Board,  etc.,  92  Ind.  499,  the 
aid  was  voted  in  1869,  and  the  tax  was  levied  and  collected 
in  1871  and  1872.  The  tax  was  not  on  the  duplicate  when 
the  act  of  1873  went  into  force,  and  the  railroad  was  not 
completed  until  June,  1876,  considerably  more  than  three 
years  after  the  levying  of  the  special  tax.     For  this  reason  it 
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was  claimed  that  the  railroad  company  had  forfeited  the  ap- 
propriation. In  answer  to  this  it  was  held  that  section  18  of 
the  act  of  1869,  so  far  as  it  provided  for  a  forfeiture  by  a 
failure  to  complete  the  road  within  three  years,  was  repealed 
by  the  act  of  1873. 

It  is  true  that  in  all  these  cases,  except  the  last  two,  the 
tax  was  either  not  upon  the  duplicate  or  was  upon  the  dupli- 
cate and  uncollected ;  but  that  fact  was  not  assigned  as  a  rea- 
son for  the  decisions.  They  seem  to  have  been  made  with- 
out reference  to  that  fact,  and  the  broad  and  general  doctrine 
was  stated  that  section  18  of  the  act  of  1869,  upon  the  sub- 
ject of  forfeiture  by  a  failure  to  complete  the  railroads  within 
three  years,  was  repealed  by  the  act  of  1873. 

If  these  cases  should  be  limited  in  their  scope,  as  con- 
tended by  counsel,  such  a  limitation  would  not  avail  the 
township  nor  the  taxpayers  in  this  case. 

In  their  contention  counsel  overlook  the  facts,  as  stated  in 
the  special  finding  of  facts,  that  the  tax  was  collected  during 
the  vears  1871,  1872  and  1873. 

This  finding  brings  the  case  within  the  act  of  1873,  upon 
the  rule  and  contention  insisted  upon  by  counsel.  It  is  true 
that  the  special  findings  do  not  show  how  much  of  the  tax 
was  collected  in  1873,  nor  at  what  time  in  the  year  it  was 
collected,  but  in  view  of  the  decisions  above  cited,  and  the 
rule  that  statutes  providing  for  forfeitures  will  not  be  ex- 
tended by  construction  so /as  to  work  a  forfeiture,  we  can  not 
assume  and  hold  that  the  tax  collected  in  1873  was  collected 
before  the  30th  day  of  January,  at  which  time  the  act  of 
1873  went  into  force.  Upon  an  examination  of  the  whole 
case,  the  statutes  and  decisions,  we  are  constrained  to  hold 
that  the  act  of  1873  covered  the  case,  and  prevented  a  for- 
feiture by  the  simple  failure  on  the  part  of  the  railroad  com- 
pany to  complete  its  road  within  three  years  after  the  tax 
was  placed  upon  the  duplicate.  The  act  of  1873  did  not  pro- 
vide for  a  forfeiture  by  the  lapse  of  time  alone.  It  provided 
that  if,  within  three  years  after  the  placing  of  the  tax  upon 
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the  duplicate,  the  railroad  company  should  not  have  ex- 
pended in  the  construction  of  the  road  in  the  township  an 
amount  of  money  equal  to  the  amount  donated,  the  county 
board  might,  in  their  discretion,  upon  the  application  of 
twenty-five  freeholders,  and  notice,  make  an  order  annulling 
and  cancelling  the  donation  or  subscription.  Until  such  an 
order  should  be  made,  there  could  be  no  forfeiture  under 
that  act.  Such  an  order  could  not  be  made  until  after  the 
expiration  of  three  years  from  the  placing  of  the  tax  upon 
the  duplicate,  and  if  before  that  time  the  railroad  company 
should  have  expended  in  the  construction  of  its  road  in  the 
township,  an  amount  of  money  equal  to  the  amount  donated, 
there  could  be  no  forfeiture,  and  it  became  the  duty  of  the 
county  board  to  cause  the  tax  to  be  collected.  It  is  not 
shown  that  the  county  board,  in  the  case  before  us,  ordered  a 
suspension  of  the  collection  of  the  tax,  nor  is  it  shown  that 
any  order  was  made  annulling  and  cancelling  the  donation. 
There  was,  therefore,  no  forfeiture  or  cancellation  of  the  do- 
nation, either  under  section  18  of  the  act  of  1869,  or  the  act 
of  1873,  none  under  the  act  of  1869,  because  section  18 
of  that  act  was  repealed  by  the  act  of  1873,  and  none  under 
the  act  of  1873,  because  the  county  board  never  ordered  or 
declared  any.  The  cases  above  cited  fully  support  this  con- 
clusion. If  then,  at  any  time  during  the  year  1873,  or  sub- 
sequent years,  the  railroad  company  had  expended  in  the 
construction  of  its  road  in  the  township,  an  amount  of  money 
equal  to  the  amount  donated,  it  would  have  been  entitled  to 
the  donation,  unless  defeated  in  that  right  by  subsequent  leg- 
islation. This  brings  us  to  the  act  of  March  11th,  1875, 
Acts  1875,  Reg.  Sess.,  p.  121.  That  was  an  act  amending 
section  2  of  the  act  of  1873.  It  is  an  exact  copy  of  that 
section,  except  that  the  time  within  which  the  donations  may 
be  annulled  and  cancelled  is  fixed  at  five  instead  of  three 
years,  as  in  the  section  amended,  and  except  the  following 
proviso  added :  ^^And  Provided,  further,  That  the  provision 
of  this  act  shall  not  apply  to  any  railroad,  in  any  case,  where 
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^hree  years  or  more  have  elapsed  since  the  tax^  in  aid  thereof, 
shall  have  been  placed  on  the  tax  duplicate  for  collection." 

It  is  contended  that  this  act  repealed  section  2  of  the  act 
of  1873,  amended  thereby,  and  did  not  save  this  case,  be- 
cause the  proviso  excluded  it,  the  tax  having  been  placed 
upon  the  duplicate  more  than  three  years  prior  to  the  passage 
of  the  act.  In  support  of  this  contention,  we  are  referred  to 
the  case  of  IndianapoliSy  etc.,  R.  W.  Co.  v.  Board,  do.,  70 
Ind.  385.  That  was  a  case  to  enjoin  the  collection  of  a  tax 
levied  in  June,  1870.  The  tax  was,  of  course,  upon  the  du- 
plicate, and  uncollected  in  October,  1875,  when  the  case  was 
commenced.  The  appropriation  was  made  for  the  purpose 
of  taking  the  amount  in  the  stock  of  the  railroad  company. 
The  contention  was,  that  the  appropriation  was  forfeited  un- 
der section  18  of  the  act  of  1869,  because  the  railroad  com- 
pany had  not  completed  its  road  within  three  years  after  the 
special  tax  was  levied.  In  the  principal  opinion,  citing  sec- 
tion 18  of  the  act  of  1869,  section  3  of  the  act  of  December 
24th,  1872,  and  the  case  of  State,  ex  reL,  v.  Wheadon,  39  Ind. 
520,  it  was  held  that  the  tax  was  forfeited.  No  notice  was 
taken  of  the  act  of  January  30th,  1873,  nor  was  notice  taken 
of  the  fact  that  the  case  cited  arose  and  was  disposed  of  by  the 
-court  before  the  passage  of  the  act  of  1873. 

In  disposing  of  the  petition  for  a  rehearing,  it  was  said, 
that  section  3  of  the  act  of  December  24th,  1872,  was  still 
in  force,  but  the  tax  having  been  levied  in  1871,  was  for- 
feited at  the  time  of  the  passage  of  the  act  of  March  11th, 
1875,  and  that  the  act  of  1873  having  been  repealed  by  said 
act  of  1875,  there  was  no  law  to  support  a  tax  which  had 
been  placed  on  the  duplicate  for  collection  more  than  three 
years  prior  to  the  said  act  of  1875.  This  case,  although  re- 
ported later,  was  decided  before  the  case  of  Wilson  v.  Board, 
etc,  supra.  It  is  in  conflict  with  the  Wilson  case  and  the 
other  cases  above  cited  in  several  particulars.  It  holds  that 
there  might  be  a  forfeiture  under  section  18  of  the  act  of 
Vol.  105.— 28 
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1869  of  an  appropriation  for  stock.  They  hold  that  that  sec- 
tion did  not  provide  for  such  a  forfeiture.  It  holds  that 
when  the  tax  was  upon  the  duplicate  uncollected^  and  three 
years  had  not  elapsed  from  the  levying  of  the  tax  until  the 
taking  effect  of  the  act  of  January  30th^  1873^  such  tax  was 
forfeited  under  section  18  of  the  act  of  1869.  They  hold  in 
such  a  case,  that  the  act  of  1873  repealed  section  18  of  the  act 
of  1869,  and  provided  a  new  mode  of  forfeiture.  Thus  far, 
at  least,  that  case  has  been  overthrown.  The  only  thing  said 
in  the  case,  as  to  the  force  and  effect  of  the  proviso  in  the  act 
of  1876,  was,  as  we  have  seen,  that  the  appropriation  had 
been  forfeited  by  the  railway  company  before  the  passage  of 
that  act,  and  that  as  the  act  of  1873  had  been  repealed  by  the 
act  of  1875,  there  was  no  law  left  to  support  the  tax  which 
had  been  placed  upon  the  duplicate  more  than  three  years 
prior  to  the  act  of  1875.  This  statement  is  based,  in  the 
main,  upon  the  assumption,  which  was  a  false  one,  that  the 
rights  of  the  railway  company  to  the  appropriation  had  been 
forfeited  under  section  18  of  the  act  of  1869,  before  the  pas- 
sage of  the  act  of  1875.  This  case  was  again  in  this  court, 
and  is  reported  in  89  Ind.  101. 

In  this  later  decision  nothing  is  said  as  to  the  effect  of  the 
proviso  in  the  act  of  1875  upon  the  case.  It  may  well  be 
conceded  that  if  the  rights  of  the  railroad  company  had  been 
so  previously  forfeited,  the  act  of  1875  would  not  have  the 
effect  of  restoring  them. 

But  that  is  not  the  case  before  us.  Here,  the  right  of  the 
railroad  company  to  the  donation  had  not  been  forfeited  be- 
fore the  passage  of  the  act  of  1875 ;  at  the  time  of  its  pas- 
sage more  than  three  years  had  elapsed  since  the  tax  had  been 
placed  upon  the  duplicate,  and  the  tax  had  been  collected 
and  was  in  the  county  treasury.  The  effect  of  the  proviso  in 
the  act  upon  such  a  case  is  a  question  not  yet  passed  upon  by 
this  court,  and  one  of  no  little  difficulty. 

If  it  be  said  that  the  act  of  1875  repealed  section  2  of  the 
act  of  1873,  which  it  amended,  it  does  not  follow  that  sec- 
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tion  18  of  the  act  of  1869  was  thereby  revived,  because  the 
act  of  1875  is  as  much  in  conflict  with  that  section  as  was 
the  section  of  the  act  of  1873  amended.  If,  then,  at  the  time 
the  act  of  1875  was  passed,  the  right  of  the  railway  company 
to  the  donation  had  not  been  forfeited,  did  that  act  cut  off 
that  right,  and  if  so,  in  what  manner?  The  right  of  the  rail- 
road company  to  the  donation  was  given  and  fixed  in  the  first 
instance  by  the  vote  of  the  taxpayers,  the  orders  of  the  county 
board,  the  placing  of  the  tax  upon  the  tax  duplicate,  and  its 
collection.  Section  15,  act  of  1869,  Acts  1869,  Spec.  Sess.,  p. 
95,  R.  8.  1881,  section  4059,  provides  that  if  afler  the  spe- 
cial tax  shall  have  been  levied,  and  before  it  has  been  col- 
lected, the  railway  company  shall  have  so  far  completed  the 
road  as  to  be  entitled  to  receive  the  money,  the  same  may  be 
paid  on  the  order  of  the  board  of  county  commissioners,  out 
of  any  money  in  the  county  treasury,  not  otherwise  appro- 
priated, to  be  refunded  to  the  county  when  such  special  tax 
shall  have  been  collected. 

The  16th  section  of  the  same  act,  R.  S.  1881,  section  4060, 
provides  that  no  donation  of  money  shall  be  made  to  any 
railroad  company  by  the  county  board,  until  the  railroad  to 
be  constructed  shall  have  been  permanently  located,  and  work 
done  and  paid  for  by  the  company  equal  to  the  amount  of 
the  donation  then  made,  and  that  not  to  exceed  fifty  per  cent, 
of  the  money  voted  shall  be  paid  to  the  railroad  company, 
until  the  iron  is  laid  upon  the  road  and  a  train  of  cars  shall 
have  passed  over  the  entire  length  thereof  in  the  township. 

The  17th  section  of  the  same  act,  R.  S.  1881,  section  4061^ 
provides  that  after  the  money  appropriated  shall  have  been 
collected,  the  railroad  company  having  fully  constructed  the 
railroad  as  contemplated  in  the  petition,  so  that  trains  of  cars 
shall  pass  over  the  same,  shall  have  the  right  to  demand  and 
have  said  money  paid  over  to  it. 

These  sections,  in  connection  with  the  other  sections  of  the 
act  authorizing  the  appropriation  and  collection  of  the  money, 
are  the  sections  which  affirmatively  fix  the  rights  of  the  rail- 
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road  company  to  the  money.  It  will  be  observed  that  they 
make  the  payment  of  the  money  conditional  upon  the  amount 
of  work  upon  the  railroad,  but  they  fix  no  limit  within  which 
the  railroad  shall  be  built,  to  entitle  the  company  to  the 
money  donated. 

Under  these  sections,  whenever  the  road  is  built,  the  com- 
pany is  entitled  to  the  money,  be  that  within  three,  ten  or 
any  other  number  of  years.  Section  18  of  that  act,  in  no 
way  bestowed  any  right,  but  provided  for  the  forfeiture  of 
the  rights  conferred  by  the  other  sections.  The  repeal  of 
that  section,  therefore,  could  not  and  did  not  deleteriously 
affect  the  rights  conferred  by  the  other  sections.  Neither 
did  the  act  of  January  30th,  1873,  confer  any  additional 
rights  upon  the  railroad  company.  It  abridged  those  rights 
by  postponing  the  collection  of  the  tax,  and  like  section  18 
of  the  act  of  1869,  provided  for  a  forfeiture.  To  repeal  that 
act,  therefore,  would  be  to  remove  an  obstacle  in  the  way  of 
a  speedy  collection  of  the  tax,  and  overthrow  a  provision 
authorizing  a  forfeiture  of  the  rights  of  the  railway  company 
to  the  donation.  If,  then,  the  second  section  of  the  act  of 
1873  was  repealed  by  the  amendment  of  1875,  in  what  po- 
sition did  it  leave  the  railway  company  in  respect  to  the  do- 
nation ?  Its  right  to  the  donation  was  given  by  the  sections 
of  the  act  of  1869,  other  than  the  18th  section.  This  right 
had  not  been  forfeited  under  that  section,  nor  under  the  act 
of  1873.  The  repeal  of  the  latter  act,  which  provided  for  a 
forfeiture,  clearly  did  not  work  a  forfeiture.  It  can  not  be 
said,  therefore,  that  the  repeal  of  that  act  left  no  law  to  sup- 
port the  tax,  or  the  right  of  the  railroad  company  to  the  do- 
nation, because  its  right  to  the  donation  did  not  rest  upon  that 
act,  but  upon  the  sections  of  the  act  of  1869,  which  confer- 
red it.  If  the  second  section  of  the  act  of  1873  was  repealed 
by  the  amendment  of  1875,  simultaneously  with  the  repeal, 
the  act  of  1875  went  into  force;  and  if  that  act,  by  reason 
of  the  proviso  therein,  did  not  cover  the  case  before  us,  then 
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it  would  seem  that  the  rights  of  the  railroad  company  were 
left  unaffected,  with  no  means  of  forfeiture. 

The  leading  provisions  of  the  act  of  1875  are,  that  if  the 
special  tax  is  upon  the  duplicate,  its  collection  shall  be  sus- 
pended until  the  railway  company  shall  have  expended  in 
the  construction  of  its  road,  in  the  township,  an  amount  of 
money  equal  to  the  donation,  and  that  if  such  an  amount 
shall  not  be  so  expended  within  five  years,  the  county  board, 
on  the  application  of  twenty-five  freeholders,  may,  in  their 
discretion,  annul  and  cancel  the  donation. 

The  proviso  is  that  the  provision  of  the  act  shall  not  ap- 
ply to  any  railroad  company  in  any  case  where  three  yeiars 
have  elapsed  since  the  tax  in  aid  thereof  shall  have  been 
placed  upon  the  duplicate. 

If  this  act  and  the  proviso  be  given  an  absolutely  literal  in* 
terpretation,  it  must  mean,  and  can  only  mean,  that  if  in  any 
case  three  years  shall  have  elapsed  since  the  tax  was  placed 
upon  the  duplicate,  such  tax  shall  not  be  suspended,  and  the 
county  board  shall  not  annul  and  cancel  the  donation,  even 
though  the  requisite  amount  of  work  may  not  be  done  upon 
the  railroad  within  the  five  years.  Such  an  interpretation 
would  not  destroy  or  overthrow  the  donation  in  controversy, 
nor  the  right  of  the  railroad  company  thereto ;  but,  on  the 
other  hand,  would  continue  them  as  they  were  before  the  act, 
with  no  means  provided  for  their  forfeiture.  Such  an  abso- 
lutely literal  interpretation  evidently  does  not  express  the 
true  intent  of  the  Legislature  in  the  enactment  of  the  statute. 

The  true  intention,  doubtless,  was  not  to  exempt  such  rail- 
way companies  from  every  provision  of  the  act,  but  from  the 
provision  extending  the  time  within  which  the  company 
might  do  the  work,  and  within  which  the  county  board  might 
not  declare  a  forfeiture  of  the  donation. 

It  will  not  be  necessary  for  us  here  to  enter  upon  a  discus- 
sion*of  the  rules  of  construction  that  would  justify  such  an 
interpretation  of  the  act  and  the  proviso  thereto ;  nor  shall 
we  enter  the  debatable  ground  as  to  whether  or  not  the  act. 
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by  re-enacting  the  2d  section  of  the  act  of  1873,  with  the 
simple  change  of  three  to  five  years,  and  the  addition  of  the 
proviso,  repealed  or  continued  that  section  in  force. 

First.  Because  if  that  section  was  thus  continued  in  force, 
the  right  of  the  railway  company  to  the  donation  not  having 
been  forfeited  thereunder,  so  &r  as  that  act  is  concerned,  is 
still  intact. 

Second.  Because,  if  that  section  was  repealed  by  the  amend- 
ment of  1875,  and  that  amendment  did  not  embrace  and 
cover  the  case  before  us,  the  right  of  the  railway  company  to 
the  donation,  so  &r  as  that  act  is  concerned,  is  still  intact ; 
And, 

Third.  Because,  if  the  amendment  of  1876  did  embrace 
and  cover  the  case  before  us,  so  as  to  extend  the  time  within 
which  the  railway  company  might  do  the  work,  and  within 
which  the  county  board  might  not  declare  a  forfeiture,  the 
right  of  the  railway  company  to  the  donation,  so  far  as  that 
act  is  concerned,  is  still  intact,  there  having  been  no  forfeiture 
declared  under  its  provisions. 

It  may  not  be  amiss  to  observe  in  passing  that  an  abso- 
lutely literal  interpretation  of  the  act  of  1875,  as  contended 
for,  would  lead  to  unreasonable  results,  by  putting  a  limit 
upon  railroad  companies  where  three  years  had  not  elapsed 
since  the  placing  of  the  tax  in  aid  thereof  upon  the  duplicate, 
while  it  imposed  no  limit  at  all  upon  companies  where  three 
years  or  more  had  elapsed  since  the  tax  in  aid  thereof  had 
been  placed  upon  the  duplicate. 

It  may  be  observed,  too,  as  tending  in  a  very  slight  degree 
to  show  the  purpose  of  the  Legislature  to  exempt  the  cases 
named  from  the  single  provision  extending  the  time,  that  in 
the  proviso  the  word  provision,  and  not  provisions,  is  used. 

And  still  further,  it  may  be  observed,  that  the  evident 
purpose  of  the  acts  of  1873  and  1875  was  not  to  hasten  for- 
feitures of  the  rights  of  railroad  companies  to  donations 
voted  to  them,  but  to  liberalize  and  to  extend  the  time  to  the 
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companies  within  which  to  complete  the  roads  and  save  the 
•donations. 

Section  18  of  the  act  of  1869  provided  for  an  absolute 
foi*feiturey  if  the  railroad  should  not  be  completed  within  the 
three  years  from  the  levying  of  the  tax  in  aid  thereof.  The 
act  of  1873  softened  that  rigid  rule  by  providing  that  there 
should  be  no  forfeiture  until  after  three  years,  and  not  then, 
unless  the  board  of  commissioners,  upon  the  petition  of 
twenty-five  freeholders  and  proper  notice,  should,  in  their 
discretion,  annul  and  cancel  the  donation. 

The  act  of  1875  provided  for  a  like  forfeiture,  but  ex- 
tended the  limit  from  three  to  five  years  within  which  the 
railroad  company  might  do  the  required  work,  and  within 
which  the  board  of  commissioners  could  not  declare  a  for- 
feiture. If  then,  as  we  have  concluded,  the  right  of  the 
railway  company  to  the  donation  was  not  forfeited  under  the 
acts  of  1869,  1873  or  1875,  that  right  is  still  intact,  unless 
<lefeated  by  subsequent  legislation. 

There  has  been  no  legislation  since  the  act  of  1875,  pro- 
viding for  the  forfeiture  of  the  rights  of  railroad  companies 
to  donations  voted  to  them. 

In  the  spirit  of  liberality  apparent  in  the  acts  of  1873  and 
1875,  the  Legislature  passed  an  act  in  1877,  which  was  ap- 
proved on  the  7th  day  of  March,  and  went  into  force  on  the 
2d  day  of  July  of  that  year.  Acts  1877,  Reg.  Sess.,  p.  111. 
That  act  provides,  that  any  railroad  company  then  organized 
under  the  laws  of  the  State,  to  which  any  township  had  made 
an  appropriation  of  money  to  aid  such  company  in  construct- 
ing a  railroad  in  or  through  such  township,  by  taking  stock 
in,  or  donating  money  to  such  company,  shall  have  five  years 
from  the  passage  of  the  act  in  which  to  complete  such  rail- 
road for  use,  and  that,  when  so  completed,  the  company  shall 
be  entitled  to  such  appropriations.  There  is  a  proviso  that 
the  act  shall  not  be  so  construed  as  to  entitle  any  company 
to  such  appropriation  that  has  failed  to  commence  work  upon 
its  road  within  two  years  from  the  levying  of  the  special  tax 
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for  such  purpose.  The  provision  is  of  no  importance  in  the 
case  in  hearing,  because  work  had  been  so  commenced. 

This  is  a  sweeping  statute,  and  broad  enough  to  cover  all 
cases  where  donations  had  been  made  by  townships  to  rail- 
road companies.  Whether  or  not  it  would  cover  and  save  a 
donation  that  had  been  forfeited  under  other  statutes,  we  need 
not  now  decide.  It  very  clearly  covers  cases  like  this,  where 
such  donations  had  not  been  forfeited.  This  act,  perhaps,  did 
not  displace  the  act  of  1875,  so  far  as  that  act  provided  a  means 
of  declaring  a  forfeiture.  But,  however  that  may  be,  the  act  is 
not  material  in  the  case  in  hearing,  because  as  we  have  before 
observed,  no  forfeiture  of  the  donation,  or  the  right  of  the 
railway  company  thereto,  has  been  declared  or  taken  place* 

We  have  thus  far  treated  the  case  as  though  there  had 
been  no  foreclosure  of  the  trust  deed,  and  no  sale  of  the 
rights,  property  and  effects  of  the  old  Indiana  and  Illinois 
Central  Railway  Company,  and  as  though  the  contest  was 
between  that  company  and  the  county  board,  township  and 
taxpayers.  As  we  have  seen,  however,  the  trust  deed  which 
covered  the  right  of  the  old  company  to  the  donation  was 
foreclosed  in  January,  1875,  and  all  the  rights  and  property 
of  the  old  company  of  every  kind  were  sold  and  purchased 
by  the  bondholders. 

Holding  this  property  and  these  rights,  the  bondholders 
were  incorporated  as  a  railway  company,  and  that  company 
consolidated  with  another,  under  the  name  of  the  Indiana- 
polis, Decatur  and  Springfield  Railway  Company,  which  is 
the  company  engaged  as  a  party  litigant  in  this  case.  That 
this  company  succeeded  to  all  of  the  rights  of  the  old  com- 
pany in  and  to  the  donation,  is  not  questioned  in  argument. 
It  seems  to  be  conceded  that  this  question  is  settled  in  favor 
of  the  Indianapolis,  Decatur  and  Springfield  Railway  Com- 
pany, by  the  case  of  Scott  v.  Hansheery  94  Ind.  1.  We  do  not, 
therefore,  go  into  an  examination  of  that  question. 

At  the  time  of  the  foreclosure,  sale,  incorporation  and  con- 
solidation, in  1875,  the  money  was  in  the  county  treasury. 
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Whether  or  not  a  sufficient  amount  of  work  had  been  done 
at  that  time  upon  the  line  of  the  railroad  in  the  township,  to 
entitle  the  company  to  have  the  money  paid  over,  is  not  de- 
veloped by  the  special  findings.  But  by  1880,  and  before  any 
forfeiture  had  taken  place  or  been  declared  under  the  laws, 
the  Indianapolis,  Decatur  and  Springfield  Railway  Company, 
successor  to  the  old  company,  had  constructed  and  completed 
the  entire  line  of  road,  and  thus  became  entitled  to  demand 
and  receive  the  money  so  donated  and  paid  into  the  county 
treasury. 

Another  question  is  made  by  the  taxpayers,  and  that  is,  that 
the  railroad  was  not  constructed  upon  the  line  as  projected 
by  the  Indiana  and  Illinois  Central  Railway  Company,  and 
as  that  line  was  described  in  its  charter. 

Aj8  we  have  seen,  the  railroad  was  constructed  through  the 
same  counties  in  the  State,  between  the  same  terminal  points, 
and  upon  the  same  general  line  projected  by  the  old  company, 
unless  the  leaving  of  the  towns  of  Danville  and  Rockville 
from  five  to  twelve  miles  to  the  south  was  a  material  de- 
parture from  that  line.  We  do  not  think  that  this  was  such 
a  material  departure,  if  a  departure  at  all,  as  will  affect  or 
defeat  the  right  of  the  company  to  the  donation. 

All  that  is  required  in  the  way  of  a  description  of  the  line, 
in  the  articles  of  incorporation,  is  to  give  the  names  of  the 
places  from  which  and  to  which  the  proposed  road  is  to  be 
constructed,  and  each  county  into  or  through  which  it  is  in- 
tended to  pass,  and  its  length,  as  near  as  may  be.  R.  S. 
1881,  section  3885. 

The  board  of  directors,  may  make  any  changes  of  the  line 
which  do  not  change  the  general  route  of  the  road.  R.  S. 
1881,  sections  3903,  3913,  3914.  It  would  seem  from  a  read- 
ing of  the  statute,  that  it  was  not  necessary  to  name  the  towns 
as  in  the  old  company's  articles  of  incorporation.  But,  as 
there  named,  they  were  only  fixed  as  points  through  or  near 
which  the  road  should  pass  if  that  was  found  to  be  con- 
venient and  practicable. 
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It  has  been  held  that  a  subscription  to  stock  will  not  be 
defeated  by  a  change  in  the  route  of  the  railroad^  although 
the  change  may  be  authorized  by  a  subsequent  alteration  in 
the  charter  of  the  company^  provided  such  a  change  does  not 
make  an  improvement  of  a  different  character,  and  the  in- 
terest of  the  subscriber  is  not  materially  affected  thereby. 
Band  v.  Alton,  etc.,  R.  R.  Co.,  13  111.  604. 

It  has  been  held,  too,  that  when  the  charter  of  the  com- 
pany authorizes  changes  to  be  made  in  the  line  of  the  road, 
the  subscriber  will  be  held  to  have  contracted  with  reference 
to  such  possible  changes,  and  will  not  be  released  thereby  if 
they  are  within  the  limit  fixed  by  the  charter.  Colvin  v. 
Liberty,  etc,  T.  P.  Co.,  2  Ind.  511 ;  Railsback  v.  LibeHy, 
etc.,  T,  P.  Co.y  2  Ind.  656  ;  Sparrow  v.  EvansviUe,  etc.,  R.  R. 
Co.,  7  Ind.  369 ;  Bish  v.  Johnson,  21  Ind.  299. 

It  is  apparent  here,  that  the  one  condition  upon  which  the 
donation  was  voted  was,  that  the  principal  shops  of  the  com- 
pany should  be  erected  in  the  township.  It  is  not  apparent 
or  inferable,  that  the  probable  location  of  the  line  of  road 
near  to  the  towns  named  in  any  way  influenced  the  vote. 
Nor  is  it  shown  that  the  leaving  of  those  towns  to  the  south 
of  the  road  materially  affected  the  interest  of  the  voters  or 
the  township.  So  far  as  shown,  the  road  was  constructed 
through  the  township  upon  the  exact  line  projected  by  the 
old  company. 

Prior  to  the  payment  of  the  )^1 3,375.55  to  the  township 
trustee,  on  the  18th  day  of  March,  1881,  and  the  subsequent 
payments  made  under  the  arrangement  then  entered  into  be- 
tween the  county  board  and  the  township  trustee,  the  In- 
dianapolis, Decatur  and  Springfield  Railway  Company  de- 
manded of  the  county  board  the  money  donated,  and  then  in 
the  county  treasury.  The  exact  date  of  the  demand  is  not 
shown  but  for  the  purposes  of  this  case  it  may  be  taken  as 
having  been  made  on  the  18th  day  of  March,  1881,  and  jM^ior 
to  the  payments  by  the  board  to  the  township  trustee.  The 
railway  company  is,  therefore,  entitled  to  the  4^65,000  and 
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interest  thereon  at  six  per  cent,  per  annum  from  the  18th 
day  of  March,  1881. 

The  judgment  is  reversed  at  the  costs  of  Center  township, 
and  the  cause  remanded  with  instructions  to  the  <3ourt  below 
to  make  its  conclusions  of  law  in  accordance  with  this  opin- 
ion, and  to  render  judgment  in  favor  of  the  Indianapolis, 
Decatur  and  Springfield  Railway  Company,  against  the  board 
of  commissioners  of  Marion  county,  for  $65,000  and  interest 
thereon  at  six  per  cent,  per  annum  from  the  18th  day  of 
March,  1881. 

Elliott,  J.,  did  not  take  any  part  in  the  decision  of 
this  case. 
FUed  Oct  6, 1886. 

On  Petition  for  a  Rehearing. 

HowK,  C.  J. — Center  township,  of  Marion  county,  has  pre- 
sented in  this  cause  a  very  earnest  and  elaborate  petition  for 
a  rehearing,  fortified  as  to  matters  of  fact  by  numerous  cer- 
tificates and  affidavits,  and  strongly  supported  by  the  able 
and  exhaustive  briefs  of  its  counsel.  On  the  other  hand,  a 
number  of  counter  affidavits  have  been  filed  on  behalf  of  the 
Indianapolis,  Decatur  and  Springfield  Railway  Company,  in 
whose  favor  the  judgment  below  is  reversed  and  the  cause  is 
decided  by  this  court,  in  the  principal  opinion,  and  also  a 
learned  and  carefully  prepared  argument  by  its  counsel,  in 
opposition  to  the  petition  for  a  rehearing. 

The  principal  ground  upon  which  the  rehearing  is  prayed 
for  is,  that  the  record  of  the  cause  does  not  speak  the  truth 
as  to  one  matter  of  fact,  upon  which  our  opinion  is  largely 
rested  in  deciding  the  case  in  favor  of  such  railway  company. 
The  fact  referred  to,  as  specially  found  by  the  trial  court,  was 
substantially  that  such  railway  company,  as  the  successor  of 
the  Indiana  and  Illinois  Central  Railway  Company,  some 
time  prior  to  the  trial  of  the  cause,  had  located  and  built  its 
principal  machine  shops  within  the  limits  of  Center  town- 
ship.    It  is  claimed  in  the  petition  for  a  rehearing,  and  cor- 
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rectly  so  it  appears,  that  the  fact  thus  found  by  the  court  at 
special  term  is  not  true,  but,  on  the  contrary,  the  fact  is,  that 
the  principal  machine  shops  of  such  railway  company  are 
located  and  built  beyond  the  line  dividing  Center  and  Wayne 
townships,  in  Marion  county,  and  within  the  limits  of  Wayne 
township.  It  is  further  claimed,  that  this  mistake  of  fact,  as 
it  is  called,  in  the  special  finding  of  facts,  had  its  origin  in 
the  mutual  mistake  of  the  counsel  engaged  in  the  cause,  as 
to  the  actual  and  true  location  of  the  principal  machine  shops 
of  the  railway  company.  However  this  may  have  been, 
during  the  pendency  of  the  cause  in  the  court  below,  it  is 
shown  with  reasonable  certainty,  as  it  seems  to  us,  that  the 
able  attorney  of  Center  township  was  fully  informed  of  such 
mistake  of  fact  in  the  special  finding  of  facts,  and  that  such 
railway  company  had,  in  fact,  located  and  built  its  principal 
machine  shops  within  the  limits  of  Wayne  township,  and  not, 
as  specially  found  by  the  trial  court,  in  Center  township,  be- 
fore the  oral  argument  of  the  case  in  this  court  was  fully 
heard,  or  the  cause  was  finally  submitted  for  our  decision. 
We  were  not  informed  of  any  mistake  of  fact  in  the  record, 
but  we  heard  and  decided  the  cause,  with  the  belief  and  upon 
the  supposition  that  the  record  before  us,  as  it  ought  to  have 
done,  imported  "absolute  verity.^' 

Our  decision  of  the  cause,  as  presented  by  all  the  parties 
to  the  record,  is  adverse,  and  therefore  is  not  satisfactory,  to 
Center  township.  We  are  now  asked,  on  behalf  of  such  town- 
ship, to  grant  a  rehearing  and  a  stay  of  proceedings  in  the 
pending  appeal,  until  such  time  as  the  record  below  can  be 
so  corrected  that  it  will  "  speak  the  truth." 

This  court  has  always  refused,  and  in  cases  of  as  much  mag- 
nitude and  importance  as  the  case  in  hand  or  more,  to  grant 
a  rehearing  in  order  that  the  record  may  be  amended.  War- 
ner  v.  Cavipbelly  39  Ind.  409 ;  Pittsburgh^  etc,,  R.  R.  Co.  v. 
Van  Houteriy  48  Ind.  90;  Cole  v.  Allen,  51  Ind.  122;  State, 
ex  veL,  v.  Tei*re  Haute,  etc.,  R.  R.  Co.,  64  Ind.  297 ;  Mefiri- 
field  v.  Weston,  68  Ind.  70 ;  Board,  etc.,  v.  Hall,  70  Ind.  469  ; 
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Mamur  v.  Churchman,  84  Ind.  573;  Robbina  v.  Magee^  96 
Ind.  174;  StoUte  v.  Dwjon,  97  Ind.  125. 

There  is  nothing  exceptional  in  the  case  under  considera- 
tion, so  far  as  we  are  advised,  which  can  or  ought  to  induce 
us  to  depart  from  this  long-established  and  reasonable  rule 
of  practice.  On  the  contrary,  we  are  of  opinion  that  the 
case  before  us  is  one  where  this  rule  of  practice  ought  to  be 
closely  adhered  to  and  strictly  enforced. 

Ui)on  the  case  as  it  was  submitted  to  us  by  all  the  parties 
to  the  record,  Center  township  included,  and  considering,  as 
we  must,  in  the  absence  of  any  sufficient  showing  to  the  con- 
trary, that  the  record  spoke  the  exact  truth  in  regard  to  every 
fact  therein  found  by  the  trial  court,  we  are  content  with  our 
original  opinion  herein,  and  adhere  to  the  law  of  the  case,  as 
therein  declared,  on  every  material  point.  We  have  nothing 
to  add  thereto  nor  take  therefrom.  We  need  not,  therefore, 
extend  this  opinion  in  the  re-examination  or  further  discus- 
sion of  any  of  the  questions  involved  in  the  cause. 

The  petition  for  a  rehearing  is  overruled,  at  the  costs  of 
Center  township. 

Elliott,  J.,  was  absent  when  the  petition  was  considered 
and  the  rehearing  denied. 

Filed  Maj  24, 1886. 


No.  12,880. 

Wartena  t;.  The  State. 

CaiiaNAL  Law. — Mere  Weakn/e»  ot  Mind  no  Ereuse  for  CHme.— ImmuDitj 
from  crime  can  not  be  predicated  upon  a  merely  weak  or  low  order  of 
intellect,  coupled  with  a  sound  mind. 

Sake. — Bower  <^  Triai  Oourt  to  Regulaie  Business  and  SUtings, — It  is  the  prov- 
ince of  the  ntn  prius  court  to  regulate  the  course  of  business  during  the 
progress  of  trials,  and,  during  the  term,  to  control  its  own  sittings. 

Same. — Requiring  Night  Argument — Prtxetioe, — Requiring  counsel  for  the 
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defendant  in  a  criminal  case  to  make  a  night  argument,  over  a  request 
for  a  postponement  until  morning,  unless  it  be  shown  that  rights  of  the 
accused  were  thereby  affected,  is  not  an  available  question  on  appeaL 
Same. — Queatwru  of  Ooitrtesy. — SuptrefM  Cowrl. — The  Supreme  Court  will  not 
undertake  to  regulate  mere  questions  of  courtesy  between  counsel,  or 
between  nm  prws  courts  and  counsel. 

From  the  Jasper  Circuit  Court. 

F.  W,  Baboocky  for  appellant. 

M.  H,  Walker,  Prosecuting  Attorney,  and  /.  JJ.  Phares, 
for  the  State. 

Mitchell,  J. — The  grand  jury  of  Jasper  county,  on  the 
8th  day  of  January,  1885,  presented  to  the  circuit  court,  by 
indictment  in  due  form,  that  one  Weibern  Wartena,  on  the 
8th  day  of  October,  1884,  did  unlawfully,  feloniously,  puiv 
posely  and  with  premeditated  malice,  kill  and  murder  one 
John  Dreger.  Upon  being  arraigned  the  accused  pleaded 
''  not  guilty ,''  with  a  special  plea  in  which  his  insanity  was 
alleged. 

The  issue  thus  made  having  been  submitted  to  a  jury,  a 
verdict  finding  the  defendant  guilty  as  charged,  and  assessing 
against  him  the  death  penalty,was  returned. 

Overruling  a  motion  for  a  new  trial,  judgment  was  pro- 
nounced on  the  verdict  by  the  court. 

The  causes  assigned  in  the  motion  for  a  new  trial  were : 

1.  Irregularity  in  the  proceedings  of  the  court,  and  abuse 
of  discretion  by  which  the  defendant  was  prevented  from  hav- 
ing a  fair  trial,  the  particular  grounds  of  irregularity  being 
specified. 

2.  Error  of  law  occurring  at  the  trial,  in  that  the  court 
erred  in  giving  certain  instructions  to  the  jury. 

3.  That  the  verdict  of  the  jury  was  contrary  to  the  evi- 
dence and  the  law. 

4.  Irregularity  in  the  proceedings  of  the  court,  and  in  the 
conduct  of  the  prosecuting  attorney,  specifying  the  particu- 
lars in  which  it  was  claimed  the  proceedings  of  the  court  and 
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th^  conduct  of  the  prosecutor  were  irregular  and  prejudicial 
to  the  defendant. 

The  only  error  assigned  and  relied  on  for  a  reversal  is  the 
overruling  of  appellant's  motion  for  a  new  trial. 

As  respects  the  irregularity  and  abuse  of  discretion  at* 
tributed  to  the  courts  and  the  alleged  misconduct  of  the  pros- 
ecuting attorney^  it  may  be  said^  without  reciting  the  facts  set 
out  in  the  bill  of  exceptions  in  detail,  the  error  complained 
of  in  that  regard  is  predicated  on  substantially  the  following : 

It  appears  that  after  the  evidence  was  closed  one  of  the 
counsel  for  the  accused  concluded  the  opening  argument  for 
the  defence  at  6  o'clock  on  Friday  evening  of  the  last  week 
of  the  term.  The  court  announced  that  a  recess  would  then 
be  taken  for  one  hour,  until  7  o'clock,  at  which  time  the  ar- 
gument on  behalf  of  the  accused  would  be  proceeded  with. 
The  principal  counsel  for  the  accused  thereupon  informed  the 
court  that  the  closing  argument  for  the  defendant  devolved 
upon  him ;  that  he  was  not  able  to  attend  a  night- session,  be- 
cause of  fatigue  induced  by  constant  and  arduous  labor  in 
court  in  the  daytime,  and  from  loss  of  sleep  consequent  upon  at- 
tendance upon  members  of  his  family  who  were  sick  at  night; 
that  from  excessive  exertion  in  court,  and  with  attendance 
upon  his  family,  he  was  worn  out,  and  unfit  to  make  an  ar- 
gument that  night.  Upon  these  considerations,  urged  by 
counsel,  a  postponement  of  the  argument  until  morning  was 
requested.  The  court,  recognizing  the  hardship,  nevertheless 
reminded  counsel  that  it  was  near  the  close  of  the  term,  and 
that  a  large  amount  of  record  was  to  be  read  and  signed.  The 
prosecuting  attorney  thereupon  urged  the  holding  of  a  night 
session,  so  that  he  might  make  the  closing  argument  and  the 
case  might  be  given  to  the  jury  the  next  morning  in  time  to 
enable  him  to  take  the  11  o'clock  train  for  his  home.  The 
request  for  a  postponement  was  overruled,  and  it  was  ordered, 
over  the  defendant's  objection  and  exception,  that  the  trial  be 
proceeded  with  at  7  o'clock,  at  which  time  the  court  required 
defendant's  counsel  to  proceed  with  the  argument.     It  is  re- 
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cited  in  the  bill  of  exceptions,  that  the  court  did  not  require 
counsel  ^'  to  conclude  his  argument,  but  only  to  begin  the  same 
and  proceed  as  far  as  was  convenient  for  him  to  do  at  said 
night  session.  The  urgent  business  of  the  court  pending  and 
unfinished  absolutely  required  the  holding  of  a  night  session, 
and  that  this  trial  be  proceeded  with."  During  the  course 
of  the  argument,  which  was  proceeded  with  according  to  the 
order  of  the  court,  counsel  for  accused  desired  to  make  refer- 
ence to  a  paper  which  had  been  read  in  evidence.  Not  being 
able  to  find  the  paper,  he  was  informed  that  it  was  in  the  pos- 
session of  the  prosecutor,  who,  with  the  leave  of  court  and 
without  the  consent  of  defendant  or  his  counsel,  had  absented 
himself  from  the  court-room  and  gone  to  his  hotel,  leaving 
his  deputy,  who  had  assisted  him,  in  charge  of  the  cause. 
When  informed  that  the  prosecutor  had  the  paper  for  which 
inquiry  was  made,  the  court  proposed  to  send  a  bailiff  for  it, 
but  counsel  said  it  was  not  necessary,  as  it  had  been  com- 
mented upon  by  his  associate  in  the  opening  argument. 

During  the  closing  argument  on  behalf  of  the  State,  the 
prosecutor  stated  to  the  jury  that  he  did  not  hear  all  of  the 
argument  on  behalf  of  the  accused,  for  the  reason  that,  being 
tired,  he  had  gone  to  bed  at  his  hotel,  and  was  not  present 
during  all  of  the  night  session. 

Upon  the  facts  thus  presented,  it  is  elaborately  argued  that 
the  constitutional  privilege  guaranteed  in  all  criminal  prose- 
cutions, that  the  accused  shall  have  the  right  '^  to  be  heard 
by  himself  and  counsel,"  was  invaded. 

With  respect  to  the  question  presented,  while  admitting  to 
the  fullest  extent  the  sacredness  of  the  right  thus  guaranteed, 
it  is  nevertheless  the  undoubted  province  of  the  ni9i  prius 
courts,  in  the  exercise  of  a  sound  discretion,  to  regulate  the 
course  of  business  during  the  progress  of  trials.  Included 
in  this  is  the  right,  during  the  term,  in  a  proper  way,  to  con- 
trol its  own  sittings. 

The  request  of  counsel  for  a  postponement,  based  upon  the 
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reasons  assigned,  must  have  appealed  at  once  to  the  clemency 
and  consideration  of  the  court,  and  we  must  suppose  that 
under  any  other  than  extraordinary  circumstances  a  postpone- 
ment as  requested  would  have  been  conceded. 

Some  considerations  looking  to  the  necessity  of  reaching  a 
determination  of  the  case  are  disclosed  by  the  record,  and 
others  not  disclosed,  but  known  to  the  court,  may  have  ren- 
dered an  evening  session  desirable  and  necessary  if  it  could 
be  held  without  detriment  to  the  rights  of  the  accused.  Not- 
withstanding the  unfavorable  situation  of  counsel,  the  record 
discloses  that  he  addressed  the  jury  without  limitation  as  to 
time,  and,  for  all  that  appears,  said  all  that  could  be  in  exten- 
uation of  the  crime  with  which  the  accused  was  charged. 

The  question,  therefore,  at  most,  relates  to  the  personal  dis- 
comfort of,  and  exactions  upon,  counsel ;  the  im})osition  of 
labor  when  rest  was  needed.  It  does  not  rise  to  the  degree 
of  aflfecting  any  right  of  the  accused,  and  until  it  rises  to  that 
level  it  can  not  become  a  subject  for  our  consideration.  Any 
attempt  on  the  part  of  this  court  to  regulate  mere  questions 
of  courtesy  between  counsel,  or  between  the  nisi  prius  courts 
and  counsel,  could  result  in  nothing  more  than  to  introduce 
confusion  and  embarrassment  into  the  administration  of  pub- 
lic justice.  We  can  not  be  made  the  arbiter  in  such  disputes. 
So  far  as  the  record  informs  us,  no  legal  right  of  the  appel- 
lant was  invaded. 

The  order  directing  a  night  session,  and  the  continuance  of 
the  argument  then  in  progre&s,  since  it  does  not  appear  that 
the  accused  was  thereby  deprived  of  the  fullest  presentation 
of  his  defence  by  counsel,  can  not  be  deemed  an  abuse  of  dis- 
cretion on  the  part  of  the  court. 

The  absence  of  the  prosecutor  during  the  argument  of 
counsel  after  urging  a  night  session  is  complained  of.  This, 
as  also  his  reference  to  it  in  his  closing  argument  to  the  jury, 
is  a  question  of  courtesy  and  propriety.  These  subjects  must 
be  left  where  they  properly  belong,  to  that  sense  of  propriety 
Vol.  105.— 29 
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which  every  gentleman  at  the  bar  is  supposed  to  cultivate  and 
manifest  under  all  circumstances.  We  must  presume^  there- 
fore,  that  the  temporary  absence  of  the  prosecutor  was  upon 
sufficient  grounds,  and  whether  it  was  or  not  is  a  question 
which  can  not  be  determined  on  this  appeal. 

The  only  other  ground  upon  which  error  is  predicated  in- 
volves the  eleventh  instruction,  given  upon  the  request  of 
the  State.     It  is  as  follows : 

'^  Mere  weakness  of  mind  does  not  excuse  the  commission 
of  crime.  If  one  is  of  sound  mind,  he  is  responsible  for  his 
criminal  act,  even  though  his  mental  capacity  be  weak  or  his 
intellect  of  an  inferior  order." 

The  instructions,  taken  together,  presented  the  law  of  the 
case  to  the  jury  with  accuracy  and  precision.  Besides,  the 
one  complained  of  is  correct  in  the  abstract,  and  was  appli- 
cable to  evidence  in  the  case. 

The  law  does  not  undertake  to  measure  the  intellectual 
capacities  of  men.  Imbecility  of  mind  may  be  of  such  a 
degree  as  to  constitute  insanity  in  the  eye  of  the  law,  (but 
mere  mental  weakness,  the  subject  being  of  sound  mine),  is 
not  insanity,  and  does  not  constitute  a  defence  to  crime.^  The 
law  recognizes  no  standard  of  exemption  from  crime  less  than 
some  degree  of  insanity  or  mental  unsoundness.  Immunity 
from  crime  can  not  be  predicated  upon  a  merely  weak  or  low 
order  of  intellect,  coupled  with  a  sound  mind.  Somera  v. 
Fumphrey,  24  Ind.  231 ;  Patterson  v.  PeopU,  46  Barb.  625  ; 
Buswell  Insanity,  section  8. 

No  question  is  made  upon  the  sufficiency  of  the  evidence 
to  sustain  the  finding  of  the  jury. 

We  find  no  error  in  the  record.  The  judgment  is  accord- 
ingly  aflSrmed. 

FUed  Feb.  19, 1886. 
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Review  op  Jthx^ment. —  When  WW.  noi  Lie, — Where  the  facts  entitle  a 
party  to  the  relief  awarded,  a  bill  to  review  will  not  lie,  even  though 
the  prayer  in  the  complaint  filed  in  the  original  action  is  not  broad 
enough  to  cover  the  relief  granted. 

Appearance. — Duty  of  Party, — Recital  in  Summovu  as  to  Beli^  Sought. — 
I^wUiee. — Where  a  defendant  is  served  with  summons,  it  is  his  duty  to 
appear  and  ascertain  the  nature  of  the  cause  of  action  alleged  against 
him,  and  the  fact  that  the  recital  in  the  summons  does  not  fully  inform 
him  as  to  the  relief  sought,  will  not  relieve  him  of  the  consequences  of 
his  failure  to  appear. 

From  the  Vigo  Circuit  Court. 

W,  W.  Itumsey,  for  appellant. 

W.  Eggleston  and  E.  Beed,  for  appellee. 

Elliott,  J. — The  material  facts  contained  in  the  com- 
plaint of  the  appellant  are  these:  In  1878,  the  appellee  ob- 
tained judgment  against  the  appellant  for  $268  on  promissory 
notes,  and  also  obtained  a  decree  foreclosing  a  mortgage  by 
which  the  notes  were  secured.  In  August,  1879,  the  judg- 
ment was  paid  by  the  execution  of  new  notes  for  part  of  the 
amount  due,  and  by  payment  in  money  of  the  residue  of  the 
judgment.  Suit  was  brought  on  these  notes  in  June,  1881, 
and  a  judgment  and  decree  of  foreclosure  obtained  by  the  ap- 
pellee. After  partial  payments  had  been  made  on  the  judg- 
ment and  decree,  a  certified  copy  was  issued  to  the  sheriff,  a 
levy  was  made  and  the  mortgaged  premises  sold.  Two  years 
after  the  sale,  the  appellee  commenced  a  suit  to  set  aside  the 
judgment  and  decree,  and  obtained  the  relief  sought.  The 
relief  prayed  by  the  appellant  is,  that  the  decree  and  judg- 
ment obtained  in  the  suit  last  brought  by  the  appellee  be  re- 
viewed and  set  aside.  The  complaint  in  the  action  in  which 
the  judgment  sought  to  be  reviewed  was  rendered,  alleges 
that  the  judgment  and  decree  rendered  in  June,  1878,  was 
entered  satisfied  by  the  appellee's  attorney,  that  he  acted 
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without  her  knowledge  or  authority^  and  that  there  was  in 
fact  no  satis&ction  of  that  decree  and  judgment.  The  prayer 
for  relief  is  this:  "She  therefore  asks  the  court  to  set  the 
aforesaid  satisfaction  of  said  judgment  aside^  to  cancel  the 
last  judgment  aforesaid^  and  to  permit  her  to  have  an  order 
of  sale  issued  on  said  first  judgment,  and  for  all  other  proper 
relief/'  The  summons  issued  in  the  suit  brought  to  set  aside 
the  entry  of  satisfaction,  states  that  the  defendant  is  required 
to  "  answer  the  complaint  of  Sarah  J.  Paul  to  set  aside  satis- 
faction of  judgment." 

The  trial  court  did  not  err  in  sustaining  the  appellee's  de- 
murrer to  the  appellant's  complaint.  The  fiicts  stated  in  the 
complaint  filed  in  the  suit  brought  to  cancel  the  entry  of  sat- 
isfaction, entitled  the  appellee  to  a  decree  of  cancellation  and 
to  an  order  directing  process  to  issue  on  the  judgment.  Where 
the  facts  entitle  a  party  to  the  relief  awarded,  a  bill  to  review 
will  not  lie,  even  though  the  prayer  for  relief  in  the  com- 
plaint filed  in  the  original  action  is  not  broad  enough  to 
cover  the  relief  granted,  but  here  the  prayer  is  broad  enough 
to  warrant  the  relief  decreed,  so  that  the  question  is  entirely 
free  from  doubt. 

Where  a  defendant  is  served  with  summons,  it  is  his  duty 
to  appear  and  ascertain  the  nature  of  the  cause  of  action  al- 
leged against  him,  and  he  can  not  escape  the  consequences  of 
his  neglect  to  do  this,  upon  the  ground  that  the  recital  in  the 
summons  did  not  fully  inform  him  of  the  nature  of  the  cause 
of  action,  or  correctly  describe  the  relief  sought. 

Judgment  affirmed. 

Filed  March  26, 1886 ;  petition  for  a  rehearing  overruled  May  14, 1886. 
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No.  10,828. 

WiLLEY  V.  The  State,  ex  rel.  Brown,  Auditor.        '^o  wo 

Statute  of  Limitations. — fVomisaory  Note. — PaymenL — Heading.— To  an 
answer  to  a  complaint  declaring  on  a  promissory  note,  alleging  that  the 
cause  of  action  did  not  accrue  within  twenty  years,  a  reply  that  the  de- 
fendant had  made  payments  on  the  note  within  twenty  years,  which 
were  endorsed  thereon,  and  that  the  defendant  ''then  and  there  and 
thereby  acknowledged  the  validity  of  such  note  and  promised  to  pay 
the  same,"  is  good. 

Same.— PaymerU  only  iViwia  FaeU  Evidence  of  New  Ooniraet.— Rebutting  Evi- 
denee^—Praetice.— Under  sections  301  and  303,  R.  8.  1881,  payment  on 
the  cause  of  action  is  only  prima  facie  evidence  of  a  new  or  continuing 
contract  and  may  be  rebutted  by  other  evidence,  but  the  question  as  to 
whether  the  rebutting  evidence  is  sufficient  is  for  the  trial  court.  The 
Supreme  Ck)urt  will  not  weigh  the  evidence. 

From  the  Lake  Circuit  Court. 

if.  Wood  and  T.  J.  Wood,  for  appellant. 

HowK,  J. — In  this  ease  appellant,  Willey,  the  defendant 
below,  has  here  assigned  as  errors  the  following  decisions  of 
the  circuit  court : 

1.  In  overruling  his  motion  for  a  new  trial ;  and, 

2.  In  overruling  his  demurrer  to  the  second  paragraph  of 
the  relator's  reply  to  the  second  paragraph  of  appellant's  an- 
swer. 

Before  considering  any  question  presented  by  either  of  these 
alleged  errors,  it  may  be  premised  that  the  suit  was  brought 
by  appellee's  relator.  Brown,  auditor  of  Lake  county,  on  the 
13th  day  of  April,  1881.  The  relator's  complaint  counted 
upon  a  joint  and  several  promissory  note,  whereby  the  ap- 
pellant and  two  other  persons  promised  to  pay  to  the  State 
of  Indiana,  on  or  before  the  19th  day  of  March,  1854,  the 
sum  of  fifty  dollars,  with  interest  thereon  at  the  rate  of  seven 
per  cent,  per  annum  in  advance,  commencing  on  the  19th  day 
of  March,  1853,  and  agreed  that,  in  case  of  failure  to  pay 
any  instalment  of  interest,  the  principal  sum  should  become 
due  and  collectible,  together  with  all  interest,  and  on  any  such 
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failure  to  pay  principal  or  interest  when  due,  five  per  cent, 
damages  on  the  whole  sum  due  should  be  collected,  with 
costs.  In  his  complaint  the  relator  alleged  that  the  money 
evidenced  by  such  note  was  borrowed  by  appellant  from  the 
then  auditor  of  Lake  county,  out  of  the  common  school  fund 
of  such  county;  that  the  note  and  its  endorsements  were  filed 
with  such  complaint;  and  that  the  note  and  the  interest 
thereon  were  due  and  wholly  unpaid. 

The  first  paragraph  of  answer  was  a  general  denial  of  the 
complaint.  In  the  second  paragraph  of  his  answer  appellant 
said  that  appellee's  cause  of  action  did  not  accrue  within 
twenty  years. 

Appellee  replied,  first,  by  a  general  denial.  In  the  second 
reply  to' the  second  paragraph  of  appellant's  answer,  appellee 
said  that  the  note  in  suit  was  partly  paid  by  appellant  within 
the  past  twenty  years,  to  wit,  appellant  paid  on  such  note,  on 
the  19th  day  of  March,  1873,  the  sum  of  ten  dollars,  and 
on  the  12th  day  of  April,  1872,  the  sum  of  thirty-five  dol- 
lars, which  payments  were,  at  the  times  thereof,  duly  en- 
dorsed on  such  note  and  yet  appeared  thereon;  and  that  such 
payments  were  made  to  the  then  auditor  of  such  county,  and 
appellant  then  and  there,  and  thereby,  acknowledged  the  va- 
lidity of  such  note  and  promised  to  pay  the  same. 

The  court  overruled  appellant's  demurrer  to  this  second 
reply.  This  ruling  is  the  second  error  assigned ;  but,  in  the 
natural  order  of  things,  it  is  the  first  error  which  should  be 
considered  and  decided.  We  are  of  opinion  that  the  second 
reply  is  clearly  good,  and  that  the  court  did  not  err  in  over- 
ruling the  demurrer  thereto.  McCallam  v.  PleaaantSf  67Ind. 
542,  on  p.  546,  and  cases  there  cited. 

The  cause  was  tried  by  the  court,  and  a  finding  was  made 
for  the  appellee  in  the  sum  of  $86.02,  and  over  appellant's 
motion  for  a  new  trial,  judgment  was  rendered  against  him 
in  favor  of  the  State  for  the  amount  found  due  on  his  note. 
The  overruling  of  his  motion  for  a  new  trial,  as  we  have  seen, 
is  the  first  error  assigned  by  the  appellant.     In  such  motion 
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the  only  causes  assigned  for  such  new  trial  were,  (1)  that  the 
Ending  of  the  court  was  contrary  to  the  evidence,  and  (2) 
that  such  finding  was  contrary  to  law.  These  causes  for  a 
new  trial  present  for  our  decision  the  single  question.  Is  there 
legal  evidence  in  the  record  of  this  cause  which  tends  to  sus- 
tain the  finding  of  the  circuit  court  on  every  material  point  ? 
If  this  question  must  be  answered  in  the  affirmative,  and  we 
think  it  must,  it  is  very  clear  that  the  judgment  below  must 
be  affirmed ;  for  it  may  be  regarded  a8  settled  by  our  deci- 
sions, that  this  court  will  not  weigh  the  evidence  nor  disturb 
the  finding  of  the  court  or  verdict  of  the  jury,  nor  reverse 
the  judgment  below  upon  what  might  seem  to  us  to  be  the 
weight  of  the  evidence.  Swales  v.  Southard,  64  Ind.  557  ; 
Hayden  y.  Oretcher,  75  Ind.  108;  CorneliuB  v.  Coughlin,  86 
Ind.  461 ;   Western  Union  Tel.  Co.  v.  Huff,  102  Ind.  535. 

The  evidence  clearly  and  conclusively  shows  that  appellant 
made  the  payment  of  $35  on  the  note  in  suit,  which  is  cred- 
ited thereon,  at  or  near  the  time  the  credit  is  dated,  to  wit, 
April  12th,  1872,  to  the  then  auditor  of  Lake  county.  Of 
this  payment  appellant's  counsel  say :  "  It  is  only  prima  facie 
evidence  of  a  new  or  continuing  contract,  and  may  be  re- 
butted by  other  evidence."  Doubtless  this  is  a  correct  state- 
ment of  the  law  of  this  State,  applicable  to  the  question  un-  * 
der  consideration,  under  the  provisions  of  sections  301  and- 
303,  R.  S.  1881,  which  are  re-enactments  of  sections  220  and 
223  of  the  civil  code  of  1852.  But  the  difficulty  with  ap- 
pellant's defence,  in  the  case  in  hand,  is,  that  in  the  absence 
of  rebutting  evidence,  appellee's  prima  facie  evidence  was 
amply  sufficient  to  sustain  the  finding  of  the  court  in  favor 
of  the  State ;  and  the  questions  whether  or  not  appellant's 
rebutting  evidence  was  sufficient  to  rebut,  overcome  or  out- 
weigh such  prima  fade  evidence,  and  also  in  relation  to  the 
credibility  of  appellant's  rebutting  witness  and  of  his  evi- 
dence, were  questions  for  the  circuit  court,  as  the  trier  of  the 
facts.  In  other  words,  we  are  met  here  with  the  question  of 
the  weight  and  credibility  of  evidence,  with  the  advantage^ 
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as  it  always  is  in  such  cases,  decidedly  in  favor  of  the  deci- 
sion of  the  trial  court.  Of  course,  that  court  has  opportuni- 
ties and  facilities  for  the  proper  and  correct  determination  of 
such  questions,  which  we,  as  an  appellate  court,  can  riot  pos- 
sibly have.  Accordingly,  in  such  cases,  this  court  long  since 
adopted  the  rule,  and  has  since  strictly  adhered  to  it,  to  abide 
by  the  finding  and  decision  of  the  trial  court,  and  neither  to 
disturb  the  finding  nor  reverse  the  judgment  upon  the  weight 
of  the  evidence.  In  the  case  under  consideration,  we  can  not 
say  from  the  record  before  us  that  the  trial  court  erred  in 
overruling  appellant's  motion  for  a  new  trial,  and,  therefore, 
we  must  presume  in  favor  of  the  decision,  that  the  court  com- 
mitted no  error  in  refusing  him  a  new  trial.  Myers  v.  Murphy ^ 
60  Ind.  282;  Bowen  v.  Pollard,  71  Ind.  177;  Louisville,  etc., 
E.  W.  Oo.  V.  Harrigan,  94  Ind.  245. 

We  find  no  error  in  the  record  of  this  cause. 

The  judgment  is  affirmed,  with  costs. 

'  Note. — The  death  of  the  appellant,  since  the  submission 
of  this  cause,  having  been  suggested,  it  is  ordered  that  the 
judgment  of  this  court  be  rendered  as  of  its  May  term,  1883, 
at  which  term  the  cause  was  submitted. 

Filed  March  26, 1886 ;  petition  for  a  rehearing  overruled  Maj  19, 1886. 


No.  12,142. 

Lamb  et  al.  v.  Lamb  et  al. 

Will.— Qmtes^  of,— Triad  by  Jury.— The  provisions  of  section  409,  R.  S. 
1881,  providing  for  trial  by  the  court  of  causes  which  were  of  exclusive 
equitable  jurisdiction  prior  to  June  18th,  1852,  do  not  apply  to  a  pro- 
ceeding to  contest  a  will,  which  is  of  statutory  creation,  and  in  such  pro- 
ceeding there  is  a  right  to  a  trial  by  jury. 

Same. — Mental  Oapaciiy  of  Testatoi'. —  Wilnejoes. — Sections  498  and  499,  R.  S. 
1881,  do  not  prohibit  the  parties,  in  a  proceeding  by  heirs  to  set  aside  a 
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will,  from  testifying  as  to  facts  relating  to  the  mental  capacity  of  the 
testator,  although  his  executor  be  a  party  to  the  action. 

Same. — Erroneous  Staiement  in  Will  as  to  Advancements^ — Evidence, — For  the 
purpose  of  showing  the  -mental  condition  of  the  testator,  evidence  that 
the  statements  in  the  will  that  he  had  advanced  the  sums  designated  to 
the  parties  named  are  erroneous,  is  admissible. 

Same. — Rational  Disposition  of  Property, — Presumption, — If  a  testator  has 
made  a  rational  disposition  of  his  property,  no  presumption  of  un- 
soundness of  mind  can  be  drawn  from  the  fact  that  the  distribution  is 
unequal. 

Same. —  Unequal  or  Unnatural  Dijsposition  of  Property, — Inequality  or  injus* 
ticc  in  the  disposition  of  his  estate,  is  a  circumstance  which  may  be 
considered,  with  other  circumstances,  on  the  subject  of  the  testator's 
mental  capacity. 

Same. — Prior  Deelaralion  of  Intention, — Where,  prior  to  making  his  will  and 
while  in  good  health,  the  testator  declared  his  intention  to  dispose  of 
his  property  substantially  as  disposed  of  in  the  will,  such  fact  tends  to 
support  the  will. 

Same. — Loss  of  Memory. — Testamentary  Capacity, — The  loss  of  memory  de- 
stroys testamentary  capacity. 

Same. — Qeneral  Verdict. — Sufficient  when  Covers  Issues.—Where  a  general  ver- 
dict coTers  all  the  issues  and  supplies  a  foundation  for  such  a  judgment 
as  the  law  prescribes,  nothing  more  than  a  general  verdict  is  required. 

From  the  Pike  Circuit  Court. 

E.  A,  Ely  and  W.  F.  Townsend,  for  appellants. 
J.  W.  Wilson,  F.  B.  Posey,  E.  P.  Richardson,  J.  E.  Mc- 
Cidlough  and  /.  H.  Miller ,  for  appellees. 

Elliott,  J. — The  appellees  instituted  this  action  to  set 
aside  the  will  of  Stanton  Lamb,  deceased. 

The  appellants  asked  the  court  to  try  the  case  and  deny 
the  appellees  a  right  to  a  trial  by  jury,  and  this  request  was 
refused.  In  this  there  was  no  error.  The  issue  in  such  an 
action  as  this  was  not  one  of  exclusively  equitable  jurisdic- 
tion prior  to  June  18th,  1852,  and,  therefore,  it  is  not  within 
the  provisions  of  section  409,  R.  S.  1881.  The  proceedinij: 
to  contest  a  will  in  a  court  of  law  under  our  system  is  purely 
one  of  statutory  creation,  and  the  provisions  of  section  409, 
of  the  code  of  1881,  do  not  apply  to  such  proceedings.  Trittipo 
V.  Morgan,  99  Ind.  269.     In  order  to  bring  a  case  within  the 
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provisions  of  that  section  of  the  code,  it  must  appear  that 
the  proceeding  was  such  as  was  exclusively  one  of  chancery 
jurisdiction,  and  a  proceeding  can  not  be  of  chancery  juris- 
diction which  is  the  creature  of  a  positive  statute  and  was 
unknown  to  the  old  courts  of  chancery.  The  statute  of 
1843  gave  a  right  to  a  jury  trial  in  express  terms,  and  this 
repels  the  implication  that  an  action  to  contest  a  will  was  of 
exclusive  equitable  jurisdiction.  The  right  to  a  trial  by  jury 
is  treated  as  not  open  to  question  by  the  authors  who  have 
written  upon  the  question.  1  Redfield  Wills,  49,  50;  Sackett 
Instructions  to  Juries,  432. 

Several  of  the  appellees  were  permitted  to  testify  as  wit- 
nesses upon  the  question  of  the  mental  soundness  of  the  tes- 
tator, and  in  the  course  of  their  examination  gave  testimony 
— as,  of  course,  they  could  not  avoid  doing  if  they  testified 
upon  that  subject  at  all — ^as  to  matters  that  occurred  prior  to 
the  death  of  the  testator.  It  is  argued  with  much  force  and 
no  little  plausibility,  that  the  appellees  were  not  comi)etent 
witnesses  under  section  499,  R.  S.  1881.  We  have  given  the 
question  much  consideration  and  our  conclusion  is,  that  the 
statute  referred  to  does  not  prohibit  parties  from  testifying 
in  such  a  case  as  this  and  upon  such  a  subject  as  the  mental 
capacity  of  the  testator.  The  question  of  the  soundness  or 
unsoundness  of  mind  is  fully  open  to  investigation  by  both 
parties,  and  it  is  not  a  question  upon  which  one  party  can 
speak  of  matters  of  which  only  he  and  the  dead  had  knowl- 
edge. The  question  in  such  a  case  is  essentially  unlike  a 
question  that  arises  in  cases  where  the  issue  is  as  to  the  exe- 
cution of  a  contract,  a  deed,  or  the  like,  for,  in  such  eases, 
the  matter  can  not  be  generally  known,  and  if  the  party 
should  say  what  was  not  true,  it  would  be  impossible  to  con- 
tradict him ;  while,  in  such  a  case  as  this,  the  mental  capacity 
of  the  testator  may  be  proved  or  disproved  by  witnesses  who 
knew  him,  whether  parties  or  not,  so  that  the  subject 's  fully 
open  to  investigation.  The  purpose  of  the  statute  was  to 
prevent  undue  advantage  as  against  those  whose .  interests 
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would  be  unjustly  prejudiced  by  permitting  parties  to  testify 
as  to  matters  which  they  assume  were  known  only  to  them 
and  the  deceased,  or  as  to  matters  which,  from  their  nature, 
could  only  have  been  known  to  them  and  the  dead.  It  was 
not  intended  to  exclude  parties  from  testifying  in  cases  where 
the  subject  is  one  of  which  the  knowledge  that  the  parties 
profess  to  have  is  not  hidden  from  all  other  living  persons. 
There  is  nothing  in  the  spirit  of  the  statute,  and  certainly 
nothing  in  the  letter,  which  excludes  parties  from  testifying 
respecting  matters  open  to  the  observation  of  all  the  friends 
and  acquaintances  of  the  deceased.  Such  a  matter  is  the  men- 
tal capacity  of  the  testator,  whose  will  is  contested. 

While  we  agree  with  appellees'  counsel  in  the  view  that 
parties  are  competent  witnesses  upon  the  subject  of  the  men- 
tal capacity  of  a  testator,  we  do  not  concur  in  the  narrow 
construction  which  they  give  the  statute,  for  we  think  there 
are  cases  where  the  question  turns  upon  matters  connected 
with  the  execution  of  a  will,  in  which  parties  would  be  in- 
competent witnesses.  Wiseman  v.  Wiseman,  73  Ind.  112  (38 
Am.  R.  115),  and  cases  cited;  Oupp  v.  Ayers,  89  Ind.  60; 
Cottrell  V.  Cottrelly  81  Ind.  87. 

It  is  argued  that  as  the  executor  was  a  party  to  the  action, 
the  parties  were  incompetent  witnesses  under  section  498,  R. 
S.  1881.  We  think  that  statute  does  not  apply  to  such  a 
case  as  this,  but  that  it  applies  to  cases  where  a  claim  is  as- 
serted against  a  decedent's  estate,  or  where  a  claim  asserted 
by  the  representative  of  the  decedent  is  resisted.  We  do  not 
regard  that  statute  as  prohibiting  heirs  from  testifying  in  a 
suit  to  set  aside  a  will,  as  to  the  mental  capacity  of  the  tes- 
tator, although  his  executor  is  a  party  to  the  action. 

There  was  no  error  in  permitting  the  appellees  to  prove 
that  the  statements  in  the  will,  that  the  testator  had  advanced 
the  sums  designated  to  the  parties  named,  were  erroneous. 
This  evidence  was  competent  for  the  purpose  of  showing  the 
mental  condition  of  the  testator,  and  not  for  the  purpose  of 
contradicting  the  will.     We  agree  with  appellants'  counsel 
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that  parol  evidence  can  not  be  given  to  contradict  or  vary  the 
statements  of  a  will,  and  fully  approve  the  rule  declared  in 
the  cases  of  Judy  v.  Gilberty  77  Ind.  96  (40  Am.  R.  289), 
Bunnell  v.  Bunnell,  73  Ind.  163,  and  Grimes  v.  Harmon^  35 
Ind.  198  (9  Am.  R.  690). 

In  declaring  the  evidence  offered  in  this  case  competent,  we 
do  not  trench  upon  that  rule,  for  we  simply  decide  that  the 
evidence  is  competent  for  the  purpose  of  showing  the  mental 
condition  of  the  testator.  If  a  testator  should  declare  in  his 
will  that  he  had  given  certain  of  his  children  or  kinsmen 
large  sums  of  money,  and  it  should  turn  out  that  he  had  given 
them  'nothing,  it  would  be  some  evidence  that  he  was  labor- 
ing under  a  delusion,  or  that  his  mind  was  shattered.  If  a 
man  should  state  in  his  will  that  a  child  born  to  him  in  law- 
ful wedlock  was  not  his  child,  we  suppose  no  one  would  doubt 
that  it  would  be  competent  to  show  that  he  was  laboring  nnder 
a  delusion.  Or,  to  take  as  another  illustration,  the  recital  that 
is  found  in  almost  nine  wills  out  of  ten,  that  the  testator  '^  is 
of  sound  mind  and  disposing  memory,"  certainly  no  one  will 
contend  that  such  a  recital  may  not  be  contradicted.  If  such 
recitals  may  not  be  disproved,  then  all  that  need  be  done  in 
any  case  is  to  embody  them  in  a  will  and  thus  shut  out  all 
inquiry.  Evidence  that  the  testator  did  not  correctly  com- 
prehend the  true  condition  of  his  afiairs  and  rightly  appre- 
ciate the  situation  of  those  who  were  the  objects  of  his 
bounty,  is  always  com|>etent,  but  its  weight  is,  of  course,  for 
the  jury.  If  a  father,  because  of  mental  incapacity,  should 
be  deluded  into  the  belief  that  he  had  given  his  son  $10,- 
000,  when  in  truth  he  had  not  given  him  a  farthing,  that  fact 
would  be  some  evidence,  at  least,  of  a  lack  of  testamentary 
capacity. 

The  court  gave  the  jury  the  following  instruction: 

"A  person  competent  to  make  a  will  may  disinherit  all  of 

his  children,  and  bestow  all  of  his  property  upon  strangers, 

or  he  may  give  his  property  to  one  or  more  of  his  children 

and  disinherit  the  others,  or  he  may  bequeath  more  of  his 
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property  to  some  than  to  others  of  his  children^  and  the  mo- 
tive for  so  doing  can  not  be  questioned^  and  the  hardship 
of  the  case  can  have  no  other  weight  further  than  a  circum- 
stance^ tending  with  other  testimony  to  show  the  insanity  of 
the  testator. 

"  It  is  a  question  of  feet  for  the  jury,  from  the  evidence  in 
this  case,  whether  Stanton  Lamb  made  an  unequal  or  un- 
natural disposition  of  his  estate ;  if  he  did  so,  the  weight  to 
be  given  to  that  fact  must  be  determined  from  a  consideration 
of  the  circumstances  in  the  case. 

*^  In  determining  the  true  character  of  the  will  in  ques- 
tion, in  reference  to  the  parties  to  this  suit,  it  will  be  proper 
for  you  to  consider  the  pecuniary  circumstances  of  the  re- 
spective parties  at  the  time  the  will  was  made. 

"  If,  upon  full  consideration  of  all  the  circumstances  con- 
nected with  the  making  of  this  will,  you  find  that  the  tes- 
tator has  made  a  rational  and  reasonable  disposition  of  his 
property,  no  presumption  of  unsoundness  of  mind  can  be 
drawn  from  the  fact  that  he  bestowed  a  larger  share  of  his 
property  upon  the  defendants  than  upon  the  plaintiffs. 

"  It  is  proper  for  the  jury  to  consider,  with  this  part  of  the 
case,  any  declaration  which  may  have  been  made  by  the  tes- 
tator prior  to  the  making  of  the  will,  in  regard  to  the  dispo- 
sition he  intended  to  make  of  his  property. 

"And  if  it  should  be  found  that  when  he  was  in  good 
health,  in  writing  or  othei*wise,  he  declared  his  intention  to 
dispose  of  his  property  substantially  in  the  same  manner  it 
is  disposed  of  in  the  will  in  suit,  it  is  an  important  fact  to  be 
considered  in  determining  the  validity  of  this  will  and  as 
tending  to  its  support/' 

This  instruction  asserts  the  law  correctly,  and  is  in  strict 
conformity  to  the  rule  declared  in  Bundy  v.  MeKnight,  48 
Ind.  502,  see  p.  509.  There  is  no  justice  in  counsePs  criti- 
cism, that  the  instruction  told  the  jury  that  "it  is  a  hardship 
for  the  testator  to  give  all  his  property  to  part  of  his  children 
and  disinherit  the  others.^'     The  plain  reason  for  this  con- 
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elusion  is  that  the  criticism  rests  upon  a  mistake.  The  in- 
struction did  not,  as  counsel  erroneously  assume,  tell  the  jury 
that  it  was  a  hardship  for  the  testator  to  give  all  of  his  prop- 
erty to  a  part  of  his  children  and  disinherit  the  others,  but, 
on  the  contrary,  properly  submitted  the  whole  matter  to 
the  jury. 

It  is  the  law  that  an  unnatural,  or,  as  the  old  books  put  it, 
an  undutiful  disposition  of  property,  is  a  circumstance  tend- 
ing to  prove  a  lack  of  testamentary  capacity.  Such  a  dispo- 
sition of  property  does  constitute  a  circumstance,  to  be  con- 
sidered with  other  circumstances,  upon  the  subject  of  the  tes- 
tator's mental  capacity.  It  is  possible  that  if  the  parts  of  the 
instruction  referred  to  by  counsel  were  detached  from  the 
words  with  which  they  are  associated,  they  might  be  deemed 
to  have  worked  the  appellants  harm,  but  they  can  not  be  de- 
tached, since  it  is  the  rule  of  reason,  as  well  as  of  law,  that 
instructions  must  be  taken  as  an  entirety. 

The  fourth  instruction  asked  by  the  appellants  was  em- 
braced within  that  given  by  the  court,  and  there  was,  there- 
fore, no  available  error  in  refusing  it. 

The  second  instruction  asked  by  appellant  reads  thus: 
"  Failure  of  memory  is  to  be  considered  in  connection  with 
other  circumstances  tending  to  show  mental  derangement, 
but  failure  of  memory  is  not  sufficient  incapacity,  unless  it 
goes  to  the  extent  of  such  a  loss  of  memory  as  to  deprive  the 
testator  of  the  ability  to  call  up  to  the  mind  the  immediate 
members  of  his  family  and  property.  Memory  is  generally 
impaired  by  age  and  also  by  disease,  while  the  mind  may  re- 
main entirely  rational;  and  if  Stanton  Lamb's  mind  was 
rational  at  the  time  of  making  the  will,  the  mere  loss  of 
memory  will  not  be  sufficient  to  set  it  aside.*'  There  are,  at 
least,  two  faults  in  this  instruction :  First  It  assumes  facts 
which  ought  to  be  left  to  the  jury.  Second.  It  affirms  that 
loss  of  memory  does  not  destroy  testamentary  capacity.  The 
latter  fault  is  a  very  grave  one,  and  of  itself  condemns  the 
instruction.     A  man  without  a  memory  can  not  make  a  will. 
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A  general  verdict  is  sufficient  where  the  issue  submitted 
to  the  jury  is,  whether  a  testator,  whose  will  is  assailed,  was 
or  was  not  of  unsound  mind,  and  this  was  the  issue  submit- 
ted to  the  jury  in  this  instance,  for  the  court  instructed  the 
jury  that  there  was  no  evidence  upon  the  question  of  undue 
influence.  We  regard  it  as  quite  clear  that  a  general  verdict 
is  sufficient  on  a  single  issue,  such  as  the  one  here  submitted 
to  the  jury  for  decision.  It  would,  indeed,  have  made  no 
difference  if  both  questions,  that  of  testamentary  capacity  and 
of  undue  influence,  had  gone  to  the  jury,  as  a  general  verdict 
would  have  covered  both,  and  furnished  ample  foundation 
for  a  judgment.  Where  a  general  verdict  covers  all  the  is- 
sues and  supplies  a  foundation  for  such  a  judgment  as  the  law 
prescribes,  nothing  more  than  a  general  verdict  is  required. 

The  evidence  yields  the  verdict  satisfactory  support. 

Judgment  affirmed. 

Filed  Feb.  19, 1886. 


No.  12,848. 

The  State,  ex  rel.  French,  v.  Johnson,  Auditor. 

Drainage. — Bepairs. — Duty  of  County  Surveyor, — Payment  from  County  Treas- 
ury.— ConatUutumal  2>wf>.— Section  10  of  the  drainage  act  of  April  6th, 
1885  (Acts  1885,  p.  129),  making  it  the  dutj  of  the  county  surveyor  to 
keep  the  ditches,  constructed  under  the  drainage  laws  of  the  State,  in 
repair,  and  to  certify  the  cost  thereof,  including  his  own  per  diem,  to 
the  county  auditor,  who  shall  draw  his  warrant  in  favor  of  the  certifi- 
cate-holder upon  the  county  treasury,  the  latter  to  be  subsequently  re- 
imbursed by  assessments  against  the  benefited  land-owners,  is  constitu- 
tional. 

Same. — Mandate  to  Compel  Auditor  to  Draw  Wan'anL — Mandate  will  lie  to 
compel  the  county  auditor  to  draw  such  warrant. 

Same. — Powers  (^Surveyor  Discretionary  and  not  Judieial. — The  power  de- 
volved upon  the  county  surveyor  by  said  section  10  of  the  drainage  act 
of  April  6th,  1885,  is  not  a  judicial,  but  merely  a  discretionary  one,  and 
such  as  the  Legislature  has  power  to  confer  upon  administrative  and 
uinisterial  officers. 
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Same. — A^ppropriaiion. — The  setting  apart  by  section  10  of  such  act  of  so 
much  of  the  county  revenue  as  is  necessary  to  pay  the  cost  of  the  re- 
pairs provided  for  therein  is  a  sufficient  appropriation  made  by  law 
within  section  3,  article  10,  of  the  Constitution. 

^hMR.— Appecd, — Day  in  GourL—The  appeal  to  the  circuit  court  authorized 
by  such  section  from  assessments  made  by  the  county  surveyor  is  suffi- 
cient  to  afford  any  aggrieved  party  a  day  in  court. 

From  the  Gibson  Circuit  Court. 

T.  R.  Pdxton,  for  appellant. 
L.  C.  EmAree,  for  appellee. 

NiBLACK,  C.  J. — This  was  a  proceeding  by  the  State,  on 
the  relation  of  George  W.  French,  against  John  W.  Johnson, 
auditor  of  Gibson  county,  for  a  writ  of  mandate  to  compel 
the  latter  to  draw  a  warrant  on  the  county  treasurer  to  pay 
for  the  repair  of  a  ditch  under  the  provisions  of  section  10 
of  the  drainage  act  of  April  6th,  1885,  Acts  1885,  p.  129. 

The  complaint  charged  that  under  the  "  act  to  enable  the 
owners  of  wet  lands  to  drain  and  reclaim"  the  same,  ap- 
proved March  9th,  1875,  a  petition  was  presented  to  the 
board  of  commissioners  of  Gibson  county,  at  its  June  term, 
1880,  by  resident  freeholders,  praying  for  the  drainage  of 
certain  lands  in  that  county  by  the  construction  of  a  ditch 
therein  particularly  described ;  that  the  board  considered  the 
matters  presented  by  such  petition  and  appointed  viewers  to 
examine  the  premises  described ;  that  said  viewers  reported 
in  favor  of  the  proposed  drainage,  and  that  it  would  be  a 
work  of  public  utility  and  beneficial  to  the  public  health ; 
that  such  other  and  further  proceedings  were  had  in  the 
premises  as  resulted  in  the  construction  and  completion  of  the 
proposed  work,  which  became  known  as  the  "  Richland  Creek 
Ditch ;"  that  in  August,  1885,  Alexander  H.  Polk,  then  and 
still  the  surveyor  of  the  said  county  of  Gibson,  acting  un- 
der and  pursuant  to  the  provisions  of  the  drainage  act  ap- 
proved April  6th,  1885,  contracted  with  George  W.  French, 
the  relator,  to  clean  out  and  repair  the  said  Richland  creek 
ditch,  the  same  being  then  out  of  repair  and  in  places  partly 
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filled  up ;  that  the  said  French  had  fully  performed  his  con- 
tract by  cleaning  out  said  ditch^  under  the  supervision  of  the 
said  Polk^  as  such  surveyor^  and  restoring  the  same  to  its  full 
dimensions,  both  as  to  width  and  depth,  as  required  by  the 
original  specifications  when  it  was  constructed ;  that  after  in- 
specting and  measuring  the  work  so  done  by  the  said  French, 
the  said  Polk,  as  such  surveyor,  on  the  28th  day  of  Novem- 
ber, 1885,  executed  his  certificate  in  writing,  in  which  and 
whereby  he  certified  to  the  saiil  Johnson,  as  auditor  of  said 
county  of  Gibson,  the  cost  of  such  work,  and  that  there  was 
due  and  owing  to  the  said  French  the  sum  of  $607.37  for  the 
cleaning  out  and  repairing  of  said  ditch  as  stated ;  that  said 
French  presented  said  certificate  to  the  said  Johnson,  au- 
ditor as  aforesaid,  and  demanded  of  him  a  warrant  upon  the 
county  treasurer  for  said  sum  of  money  so  certified  to  be  due 
him,  the  said  French ;  that  said  Johnson  refused,  and  still 
refuses,  to  draw  a  warrant  as  he  was  requested  to  do,  and  said 
sum  of  money  still  remains  due  and  unpaid ;  that  there  was 
at  the  time  of  the  presentation  of  said  certificate,  and  still  is, 
ample  funds  in  the  county  treasury,  belonging  to  the  county 
revenue,  for  the  payment  of  the  sum  so  certified  to  be  due 
by  the  county  surveyor. 

Johnson  entered  an  appearance  to  the  action,  and  waiving 
the  issuing  and  service  of  an  alternative  writ  of  mandate, 
demurred  to  the  complaint.  His  demurrer  was  sustained,  and 
final  judgment  was  rendered  in  liis  favor  upon  demurrer. 

Section  10  of  the  act  of  April  6th,  1885,  makes  it  the  duty 
of  the  county  surveyor  to  keep  the  ditches  in  his  county, 
constructed  under  any  of  the  drainage  laws  of  the  State,  now 
or  heretofore  in  force,  in  repair  to  their  full  dimensions  as  to 
width  and  depth  required  by  the  original  specifications  pre- 
scribing their  dimensions,  and  to  certify  the  cost  of  keeping 
the  same  in  repair,  including  his  own  per  diem,  to  the  county 
auditor  of  his  county,  who  shall  draw  his  warrant  upon  the 
oounty  treasurer  in  favor  of  the  persons  to  whom  the  money 
Vol.  105.— 30 


466  SUPREME  COURT  OF  INDIANA, 

The  State,  ex  rel,  French,  v.  Johnson,  Anditor. 

shall  be  owing  for  making  the  repairs,  which  warrant  shall, 
for  the  time  being,  be  paid  out  of  the  county  revenue,  the 
county  treasury  to  be  reimbursed  by  the  assessment  of  the  cost 
of  such  repairs  upon  the  lands  adjudged  to  have  been  benefited 
by  the  construction  of  the  proper  ditch,  in  like  proportion  as 
benefits  were  assessed  against  such  lands  in  the  first  instance 
for  the  construction  of  such  work.  The  section  also  requires 
the  county  surveyor  to  make  a  record  of  such  assessments,  to 
be  kept  in  his  office,  open  to  public  inspection,  and  to  post  up 
written  or  printed  notices  of  such  assessment  in  three  public 
places  in  each  township  in  which  the  assessed  lands  are  situ- 
ate, and  near  to  the  work  done  in  making  the  repairs,  and  to 
note  on  the  record,  so  to  be  kept  in  his  office,  the  times  and 
places  of  posting  up  such  notices. 

An  appeal  to  the  circuit  court  from  the  proceedings  of  the 
county  surveyor  by  any  person  feeling  himself  aggrieved  is 
then  authorized,  such  appeal  to  be  tried  by  the  court  without 
a  jury,  and  the  only  question,  to  be  tried  being  to  determine 
the  cost  of  the  repairs  in  question,  and  what  amount  of  such 
cost  should  be  assessed  against  the  appellant's  lands. 

The  objection  made  to  the  sufficiency  of  the  complaint  i» 
that  the  foregoing  section  of  the  statute  is  unconstitutional^ 
and  hence  inefiectual  to  support  the  proceedings  to  which 
effect  is  sought  to  be  given : 

First.  Because  the  power  therein  attempted  to  be  conferred 
upon  the  county  surveyor  to  certify  the  cost  of  repairs  caused 
to  be  made  by  him,  as  well  as  to  the  amount  of  his  own  per 
diem,  is  a  judicial  power  which  the  Legislature  can  not  con- 
fer Upon  any  but  a  judicial  officer. 

Secondly.  Because  the  section  requires  money  to  be  paid 
out  of  the  county  treasury  in  a  method  other  than  in  pursu- 
ance of  an  appropriation  made  by  law,  within  the  meaning  of 
section  3  of  article  10  of  the  Constitution. 

Thirdly.  Because  the  mode  prescribed  by  the  section  of 
charging  the  cost  of  repairs  upon  adjacent  lands,  without  af- 
fording the  owners  the  opportunity  of  an  appeal  upon  all 
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questions  affecting  their  interests  in  the  premises,  is  in  dero- 
gation of  the  constitutional  rights  of  such  owners. 
•  The  duties  imposed  upon  administrative,  as  well  as  minis- 
terial officers,  pertain  to,  and  are  but  subordinate  parts  of, 
the  executive  authority  of  the  State.  A  county  surveyor  is 
recognized  by  section  2  of  article  6  of  the  Constitution  as  an 
administrative  officer,  but  his  duties  are  ministerial,  as  well 
as  administrative. 

It  is  well  settled  that  the  Legislature  can  not  confer  ju- 
dicial power  upon  other  than  judicial  officers.  That  ques- 
tion was  reviewed  and  carefully  considered  in  the  recent  case 
of  Elmore  v.  Overton,  104  Ind.  548.  But  the  constitutional 
restraint  thus  resting  upon  the  Legislature,  as  to  conferring 
judicial  powers  upon  other  than  judicial  officers,  does  not  pro- 
hibit that  body  from  entrusting  large  discretionary  powers, 
in  certain  cases,  to  executive,  administrative  and  ministerial 
officers  in  matters  pertaining  to  the  duties  of  their  respective 
offices.  The  cases  in  which  officers  of  this  class  must  seek 
information  as  to  the  existence,  or  non-existence,  of  certain 
facts,  and  must  then  form  a  judgment,  and  act  accordingly, 
upon  whatever  information  they  may  be  able  to  obtain,  are 
too  numerous  to  be  specifically  referred  to  or  enumerated.  A 
county  superintendent  of  common  schools  examines  appli- 
cants for  a  license  to  teach  in  such  schools,  and  grants  or  re- 
fuses a  license  in  particular  cases  in  the  exercise  of  an  official 
discretion.     Elmore  v.  Overton,  supra. 

A  sheriff  exercises  his  judgment  and  a  discretion  in  accept- 
ing sureties  when  taking  bail  for  the  appearance  of  a  prisoner 
in  his  custody.  The  county  auditor  is  required  to  examine 
and  settle  certain  accounts  chargeable  against  his  county,  and 
to  draw  his  warrant  for  such  spms  of  money  as  may  be  found 
to  be  due  from  the  county  upon  such  examination  and  settle- 
ment. R.  S.  1881,  section  5896.  Township  trustees  exer- 
cise a  discretion  in  granting  or  refusing  relief  to  poor  per- 
sons, or  persons  claiming  to  be  poor.  The  discretionary 
power  devolved  upon  the  county  surveyor  by  the  section  of 
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the  statute  under  consideration  is  not  greater  than,  or  different 
in  kind  from,  that  exercised  in  the  instances  above  given.  On 
this  subject  reference  is  made  to  other  illustrations  contained 
in  the  case  of  Floumoy  v.  (My  of  JefferBonville,  17  Ind.  169. 
The  power  so  devolved  upon  the  county  surveyor  is,  conse- 
quently, not  a  judicial  power. 

The  section  in  question  sets  apart  so  much  of  the  county 
revenue  of  each  county,  as  is  necessary  for  that  purpose,  to 
the  payment  of  the  cost  of  keeping  the  ditches  within  its 
limits  in  repair.  That  is,  in  legal  effect,  an  appropriation  by 
law  of  so  much  of  the  county  revenues  of  the  several  counties 
as  is  necessary  to  keep  the  ditches  of  the  State  in  repair. 

The  appeal  authorized  from  the  assessments  made  by  county 
surveyors  for  the  repair  of  ditches  is  as  full  and  complete  as 
is  the  appeal  allowed  from  the  award  of  appraisers  for  assess- 
ment of  damages  to  lands  appropriated  for  railroad  purposes. 
Fittsburghy  etc,  R.  W,  Co.  v.  Sioinney,  97  Ind.  586.  It  is, 
also,  as  full  and  complete  as  the  appeal  authorized  from  as- 
sessments made  by  cities  for  benefits  resulting  from  the  im- 
provement of  streets.  R.  S.  1881,  section  3165;  Martindale 
v.  Palmer,  52  Ind.  411.  Other  similar  illustrations  might  be 
drawn  from  appeals  permitted  in  other  purely  statutory  pro- 
ceedings.    See  R.  S.  1881,  section  4301. 

The  sufficiency  of  the  appeals  in  these  last  named  cases,  to 
afford  an  aggrieved  party  a  day  in  court,  has  been,  at  least  im- 
pliedly, recognized  in  numerous  cases,  and  is  no  longer,  if  it 
ever  was,  seriously  questioned. 

The  section  of  the  statute  attacked  in  this  case  is  not, 
therefore,  obnoxious  to  any  of  the  constitutional  infirmities 
held  to  exist  in  the  sections  of  the  statute  referred  to,  and 
ruled  upon,  in  the  cases  of  Campbell  v.  Dmiggins,  83  Ind.  473, 
and  Tyler  v.  State,  ex  rel,  83  Ind.  563. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings  not  inconsistent  with  this 
opinion. 
Filed  March  5, 1886. 
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CitlMlSAL  Law. — EwUnee. — Dying  Deeiaraiiont. — A  d^iag  8tBl«meDt  made 
by  the  rictim  of  a  homicide,  that  the  defendant  had  qo  reason  that  he 
knew  of  for  the  perpetration  of  the  crime,  is  the  statement  of  a  fact 
which  the  declarant  would  have  been  allowed  to  make  had  he  been  a 
witueeson  the  stand,  and  is  admissible  in  eridence.  Zollars,  J.,disBentB. 

Sahc — Omtral  (^raeleri^  BuU. — The  rnle  goTeming  the  admission  of 
dying  declarations  is  the  same  in  all  cases,  whether  the  defence  is  in- 
sanitj,  self-defence  or  an  alibi. 

Same. — The  name  of  the  person  who  committed  the  homicide,  as  well  as 
the  name  of  his  victim,  mny  t>e  proved  by  the  dying  declarations  of  the 
latter. 

Same. —  (h)»»-Eixaaiitatiott  of  De/endanl. — A  defendant  in  a  criminal  case 
who  elects  to  testify  as  a  witness  is  to  be  treated,  so  far  as  the  ctom-ex- 
amination  is  concerned,  as  any  other  witness. 

Same. — Emdena. — Oaw-^^raminaf  ion. —While  the  cros£.ez  ami  nation  of  a 
witness  must  be  conGnpd  to  (he  subject  opened  by  direct  examination, 
this  rule  does  not  restrict  such  cross-eianiination  to  the  specific  facts 
developed  by  the  direct  examination;  and  when  a  subject  is  once  entered 
on  in  the  examination  in  chief,  il  is  0[>ened  to  a  full  and  detailed  in- 
vestigation on  cross-ex  ami  nation  ■ 

Same. — Imlrmlioru  to  Jui-y.— Where  an  instruction  stands  alone  upon  one 
material  point,  neither  explained  nor  qualified  bj  any  others,  and  er- 
roneously expresses  the  law,  there  should  be  a  reversal ;  but  where  it 
forms  one  of  a  series  liearing  upon  s  given  question,  and  Inking  the  en- 
tire series  together  tlie  law  is  correctly  stated,  the  rule  is  otherwise. 

Same. — Talimony  of  Defendant. — An  instruction  lo  the  jury  in  a  criminal 
case,  where  the  defendant  has  testified,  to  the  effect,  "that  such  testimony 
is  to  be  received  and  weighed  as  in  the  case  of  the  testimony  of  any 
other  witness,  and  if  In  sucli  case  tlie  defendant  has  testified  to  thecom- 
mission  of  any  other  or  difierent  crime  from  the  one  for  wiiich  he  Is 
Ijeing  tried,  you  will  not,  nor  have  you  the  right  to,  consider  such  testi- 
mony fur  the  purpose  of  punishing-  him  for  the  crime  here  charged,  nor 
must  you  talk  about  it  in  your  jury  room  for  that  purpose,  nor  permit  it 
to  prejudiceyou,  or  bias  your  judgment  against  the  cause  of  the  defend- 
ant. But  you  may  consider  such  evidence,  if  any  lliere  be  in  this  case, 
in  determining  what  credibility  should  be  given  lo  the  defendant's  tes- 

Same. — Murder, — Manelaughia: — Prmoration. — An  instruction  which  directs 
the  jury  that  mere  words  do  not  constitute  such  a  provocation  as  will 
reduce  an  unlawful  killing  from  murder  to  'mauslanghter,  is  Dot  erro- 
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Same. — Murder  in  Second  Decree. — Se^f-Defenoe, — ^For  instmctions  on  these 

-    subjects  see  opinion. 

Same. — Praelice. — Argument  <^  OounseL — In  the  course  of  his  argument  in 
a  homicide  case,  the  prosecuting  attorney,  referring  to  the  defendant, 
said :  *^  Will  you  believe  this  man,  this  person  who  has  told  so  many  lies, 
and  who  has  just  seen  the  shadow  of  the  gallows  I " 

Held,' not  sufiScient  cause  for  reyersal. 

From  the  Allen  Circuit  Court. 

H,  Colerick  and  W.  8,  Oppenheim,  for  appellant. 
C  M.  Dawaony  Prosecuting  Attorney,  for  the  State. 

Elliott,  J. — This  case  is  here  for  the  second  time,  Boyle 
V.  State^  97  Ind.  322.  One  of  the  questions  now  argued  by 
appellant's  counsel  was  decided  adversely  to  the  appellant  on 
the  former  appeal,  and  to  that  decision  we  adhere,  not  sim- 
ply on  the  ground  that  it  is  the  law  of  the  case,  but  for  the 
further  reason  that  we  believe  the  point  was  well  decided. 
The  question  of  which  we  are  speaking,  and  of  which  we  say 
that  it  was  well  decided  on  the  former  appeal,  arises  upon 
that  part  of  the  dying  declarations  of  the  deceased,  wherein, 
in  replying  to  the  question :  "  What  reason,  if  any,  had  the 
man  for  shooting  you  ?"  he  said :  "  Not  any  that  I  know  of, 
he  said  he  would  shoot  my  damned  heart  out."  It  was  held 
that  this  was  not  the  expression  of  an  incompetent  opinion, 
but  was  the  statement  of  a  fact,  and  we  will  not  depart  from 
that  ruling.  In  the  opinion  given  upon  the  former  appeal, 
the  following  authorities  were  cited :  Wroe  v.  ^aJUy  20  Ohio 
St.  460 ;  Rex  v.  Scaife,  1  M.  &  R.  551 ;  Roberts  v.  ^£Lte,  5 
Texas  Ap.  141 ;  Wharton  Crim  Ev.,  section  4. 

The  gravity  and  importance  of  the  case,  it  is  thought,  jus- 
tify us  in  referring  to  authorities  that  have  come  to  our  no- 
tice since  the  delivery  of  our  former  opinion,  and  in  briefly 
discussing  the  question,  although  we  do  not  deem  it  neces- 
sary to  enter  upon  a  very  full  discussion  of  the  subject. 

In  Payne  v.  State,  61  Miss.  161,  it  was  held  that  the  state- 
ment of  the  deceased  that  the  defendant  shot  him  "  without 
cause,"  was  not  the  expression  of  an  opinion. 
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The  statemeDt  of  the  deceased  in  People  v.  Abbott,  4  W. 
C  Rep.  132,  was,  that  ^'  the  man  cut  him  with  a  knife,  and 
that  he  had  no  cause  for  it  whatever,'^  and  it  was  held  to  be 
the  statement  of  a  fact. 

The  statement  of  the  dying  person  in  State  y.  NdUebysh, 
20  Iowa,  257,  was  in  answer  to  a  question  whether  the  shot 
was  accidental  or  intentional,  and  the  answer  was  that  '^  it 
was  intentional.^'  The  evidence  was  held  competent,  but 
without  any  discussion. 

In  Brotherton  v.  People,  75  N.  Y.  159,  it  was  held  that  the 
statement,  that  "  he,  the  deceased,  did  not  at  first  recognize 
the  defendant,  but  when  the  latter  drew  his  pistol  and  com- 
menced his  pranks,  he  knew  that  it  was  the  prisoner." 

These  authorities  fully  sustain  our  former  ruling,  and 
neither  our  own  search  nor  that  of  counsel  has  resulted  in 
finding  any  opposing  decisions,  except  that  of  Collins  v.  Com- 
monwealih,  12  Bush  (Ky.),  271.  That  case  disposes  of  the 
whole  question  in  a  single  sentence,  refers  to  one  authority — 
1  Taylor  Ev.  644 — and  that  authority  goes  no  further  than 
to  declare  what  is  undoubtedly  the  general  rule,  that  an 
opinion  expressed  in  a  dying  declaration  is  not  competent. 

The  decision  in  People  v.  Fong  Ah  Sing,  5  Crim.  Law  Mag. 
64,  IS  that  it  is  improper  to  permit  narratives  of  previous  oc- 
currences to  be  given  in  a  dying  declaration.  What  was 
there  said  by  the  court,  and  all  that  was  said  upon  the  sub- 
ject, was:  "Dying  declarations  are  restricted  to  the  act  of 
killing  and  to  the  circumstances  immediately  attending  it, 
and  forming  a  part  of  the  res  gestce.  When  they  relate  to 
former  and  distinct  transactions,  they  do  not  come  within  the 
principle  of  necessity  on  which  such  declarations  are  re- 
ceived.'*  It  is  evident,  therefore,  that  the  case  cited  is  not 
in  point,  and  this  is  true  of  the  other  cases  declaring  a  simi- 
lar doctrine,  that  are  cited  by  counsel. 

There  is  no  substantial  difference  in  the  meaning  of  the 
word  "cause*'  and  the  word  "reason,"  as  used  in  this  in- 
stance in  the  dying  declarations  of  the  deceased.     The  jury 
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could  not  have  misunderstood  the  import  of  the  word  as  ased 
in  the  question  addressed  to  the  deceased,  nor  could  he,  for  it 
is  quite  clear  that  it  asked  and  required  him  t6  state  what 
cause  there  was  for  the  killing.  If  it  be  held  that  a  dying 
man  may  not  declare  in  general  terms  that  there  was  no  rea- 
son or  no  cause  for  the  act  of  his  slayer,  then  it  will  be  prac- 
tically impossible  to  ever  get  before  the  jury  a  statement  on 
that  point,  for  it  is  not  possible  for  any  one,  much  less  a 
dying  man,  to  state  all  the  circumstances  and  facts  upon 
which  the  conclusion  that  there  was  no  cause  or  reason  for 
the  killing  is  based.  The  truth  is,  that  such  a  conclusion  is 
not  the  expression  of  an  opinion,  but  it  is  the  statement  of  a 
conclusion  of  fact  from  observed  facts,  which,  under  all  au- 
thorities, is  competent  in  such  a  case  as  this.  Bennett  \\ 
Meehauy  83  Ind.  566  (43  Am.  R.  78) ;  Yost  v.  Qmroy,  92  Ind. 
464,  see  p.  471  (47  Am.  R.  156).  The  cases  all  agree  that 
dying  declarations  are  admissible  in  a  case  where  the  evi- 
dence would  be  competent  if  the  declarant  were  on  the  wit- 
ness stand,  and  if  the  statements  of  the  deceased  can,  in  any 
sense,  be  deemed  the  expression  of  an  opinion,  the  opinion 
belongs  to  that  class  which  the  authorities  agree  a  non-expert 
witness  may  express  without  stating  the  facts  on  which  it  is 
based.  Bennett  v.  Meehan,  supra,  and  authorities  cited,  p.  569 ; 
People  V.  Hopt,  9  Pacific  Rep.  407.  The  cases  upon  this  sub- 
ject are  very  numerous,  but  most  of  them  will  be  found  in 
Lawson  Expert  and  Opin.  Ev.  468-534;  Rogers  Expert 
Test.,  pp.  6,  7, 8 ;  Best  Ev.,  section  505 ;  Wharton  Ev.,  section 
512;  and  Stephens  Ev.,  art.  26. 

It  was  not  asserted  in  our  former  decision  that  an  opinion 
found  in  a  dying  declaration  is  competent  in  a  case  where  it 
would  not  be  so  if  expressed  by  a  witness  on  the  stand.  On 
the  contrary,  the  general  rule  that  matters  contained  in  a 
dying  declaration  are  not  competent  unless  they  would  be  ad- 
missible if  they  came  from  the  lips  of  a  living  witness,  was 
declared  and  approved.  Montgomery  v.  State,  80  Ind.  338 
(41  Am.  R.  815);  Binns  v.  State,  46  Ind.  311. 
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What  we  decided  in  the  former  appeal  and  now  reiterate 
is,  that  the  evidence  here  objected  to  was  competent  because 
it  would  have  been  competent  if  it  had  come  from  a  witness 
present  in  court.  We  need  not  discuss  the  general  rules  gov- 
erning the  admission  of  dying  declarations — they  are  rudi- 
mentary— for  the  question  here  is,  not  what  the  general  rules 
are,  but  whether  the  declarant's  statement  was  one  that  a 
witness  on  the  stand  would  have  been  allowed  to  make.  The 
declarations  of  Casey  do  not  refer,  as  did  the  statement  in 
Jfonigomery  v.  State,  supra,  to  the  purpose  with  which  an  act 
was  done  by  another,  but  they  simply  declare  that  there  was 
no  cause  for  that  act.  A  cause  is  often  a  fact,  not  merely  an 
opinion,  and  it  is  here  a  fact. 

The  statement  of  the  dying  man  was  not  an  expression  of 
an  opinion  as  to  the  sufficiency  of  the  cause  or  reason  that 
the  accused  had  for  shooting,  nor  was  it  the  expression  of  an 
opinion  upon  any  subject,  nor  was  it  a  narrative  of  a  past  oc- 
currence, but  it  was  the  statement  of  a  negative  fact,  namely, 
that  there  was  no  reason  or  cause  whatever  for  the  shooting. 
The  declaration,  does  not  assume  to  be  the  expression  of  an 
opinion,  but  it  professes  to  be,  and  in  truth  is,  the  statement 
of  a  fact,  for,  if  there  was  no  reason  or  cause  whatever,  no 
opinion  could  be  given  as  to  its  sufficiency  or  insufficiency. 
Whether  there  is  any  cause  for  an  act  must  be  a  fact,  but  if 
it  be  conceded  that  there  is  a  cause,  then,  whether  it  was  or 
was  not  adequate  might  well  be  deemed  matter  of  opinion. 

As  we  have  suggested,  negative  facts  can  only  be  proved 
by  a  denial,  since  to  enter  upon  a  process  of  elimination  and 
exclusion  would  lead  to  an  almost  endless  examination.  If 
a  negative  fact  like  that  here  under  discussion  can  not  be 
proved  by  a  general  statement,  then  it  would  be  necessary  to 
enumerate  every  conceivable  things  and  deny  in  detail  that  it 
existed;  A  practical  science,  such  as  the  law  is,  requires  no 
such  procedure  as  that;  if  it  did,  it  would  be  practically  im- 
possible to  establish  a  negative  fact.  There  are  many  instances 
in  which   what  is  in  appearance  a  conclusion,  but  in  reality  a 
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fact,  may  be  stated  in  evidence.  We  sappose  that  it  can  not 
be  doubted  that  where  the  issue  is  whether  a  verbal  agree- 
ment was  entered  into,  it  is  competent  to  state  in  general 
terms  that  there  was  no  agreement.  So,  in  a  case  where  the 
question  is  whether  liquor  was  or  was  not  sold,  it  is  proper 
for  the  defendant  to  deny  the  sale.  So,  too,  it  is  perfectly 
competent  for  a  party  to  state  that  he  relied  upon  the  rep- 
resentations of  another.  There  are  many  cases,  far  too  nu- 
merous to  justify  mention,  in  which  it  is  proper  to  make  a 
general  statement  in  denial. 

There  is  an  essential  difference  between  a  statement  deny- 
ing a  thing  and  one  admitting  the  existence  of  a  thing  and 
qualiiying  its  character.  Thus,  to  declare  that  liquor  was  sold, 
but  not  illegally,  or  that  a  man  was  struck,  but  not  unlaw- 
fully, would,  so  far  as  the  qualifying  words  are  concerned,  be  a 
conclusion  ;  if,  however,  those  words  should  be  struck  out  facts 
only  would  remain. 

Whether  the  defence  in  a  case  of  homicide  is  insanity,  self- 
defence,  or  an  alibi,  can  not  change  the  rule  governing  the 
admission  of  dying  declarations.  There  is  not  one  rule  for 
defences  of  insanity,  another  for  self-defence,and  still  another 
for  the  defence  of  an  alibi,  but  there  is  one  rule  for  all  eases. 
The  question  in  all  cases  is  to  be  determined  irrespective  of 
the  nature  of  the  defence.  It  can  not  affect  the  question  in 
this  instance,  that  the  defence  was  that  of  self-defence.  It 
would  violate  settled  principles  of  logic  and  of  law  to  hold 
that  the  accused  might  by  the  character  of  his  defence  change 
the  rule  as  to  the  admissibility  of  dying  declarations. 

The  name  of  the  i)erson  who  committed  the  homicide,  as 
well  as  the  name  of  his  victim,  may  be  proved  by  the  dyinir 
declarations  of  the  latter.  Sylvester  v.  State,*!!  Ala.  17 ;  State 
V.  Johnson,  76  Mo.  121 ;  Lister  v.  State,  1  Texas  App.  739. 

A  defendant  in  a  criminal  case,  who  elects  to  testify  as  a 
witness,  is  to  be  treated,  so  far  as  the  cross-examination  is  con- 
cerned, as  any  other  witness ;  this  defendant  did  elect  to  tes- 
tify as  a  witness,  and  hence  is  to  be  treated  as  any  other 
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witness  upon  cross-examination.  He  put  himself  in  the  po- 
sition of  a  witness,  and  as  a  witness  he  must  be  regarded. 
Thomas  v.  State,  103  Ind.  419;  Commonwealth  v.  Nichols, 
114  Mass.  285  (19  Am.  R.  346) ;  l^ate  v.  Ober,  52  N.  H.  459 
(13  Am.  R.  88) ;  Connors  v.  People,  50  N.  Y.  240. 

The  cross-examination  of  a  witness  must  be  confined  to  the 
subject  opened  by  direct  examination.  This  settled  rule  does 
not,  however,  restrict  the  cross-examination  to  the  specific 
facts  developed  by  the  direct  examination,  but  does  confine  it 
to  the  subject  of  that  examination.  Where  a  subject  is  opened 
by  the  direct  examination,  the  cross-examining  counsel  may 
go  fully  into  the  details  of  the  subject^  and  is  not  confined 
to  the  particular  part  of  it  embraced  within  the  questions 
flsked  upon  the  direct  examination.  A  subject  can  not  be  so 
partitioned  by  a  direct  examination  as  to  cut  down  the  cross- 
examination  to  the  specific  matters  developed  by  the  ques- 
tions of  the  counsel  who  conducts  the  examination  in  chief, 
for,  once  a  subject  is  entered  upon,  it  is  opened  to  a  full  and 
detailed  investigation  on  cross-examination.  Bessette  v.  State, 
101  Ind.  85;  Wachstetter  v.  State,  99  Ind.  290  (50  Am.  R. 
94) ;  Hyland  v.  Milner,  99  Ind.  308 ;  DeHaven  v.  DeHaven, 
77  Ind.  236,  see  p.  239. 

In  this  instance,  the  accused,  when  on  the  witness  stand, 
had  given  an  account  of  his  movements  upon  a  day  named, 
and  it  was  proper  to  go  fully  into  the  subject  upon  cross-ex- 
amination, and  the  State  was  not  confined  to  the  particular 
period  of  time  designated  in  the  questions  asked  on  direct 
examination. 

We  agree  with  the  counsel  for  the  appellant,  that  where  the 
accused  goes  to  the  jury  upon  the  theory  that  he  acted  in  self- 
defence,  it  is  error  to  set  up  as  the  standard  by  which  to 
determine  whether  he,  in  good  faith,  believed  himself  to  be 
in  danger,  an  ideal  or  imaginary  man.  Batten  v.  State,  80  Ind. 
394.  While  we  agree  with  counsel  in  their  view  of  the  legal 
proposition,  we  can  not  adopt  the  construction  which  they 
place  upon  the  instruction,  for,  in  our  judgment,  it  will  not 
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bear  that  construction.  The  instruction  does  not,  as  counsel 
assume,  set  up  an  ideal  man  as  the  standard  by  which  the 
jury  must  measure  the  conduct  of  the  accused,  for  it  directs 
their  attention  to  real  men  and  things. 

The  twentieth  instruction  given  by  the  court  reads  thus : 
"  Malice  may  be  proved  by  direct  evidence,  such  as  prior 
threats,  or  seeking  an  opportunity  to  perpetrate  the  act.  This 
is  called  express  malice,  and  proof  of  such  malice  in  this  case 
would  be  evidence  of  premeditation,  and  would  make  the  case 
murder  in  the  first  degree,  if  otherwise  made  out  beyond  a 
reasonable  doubt.  Malice  may  also  be  implied  from  the  act 
of  killing;  as  if  the  killing  is  done  purposely  and  without 
justification,  legal  excuse  or  reasonable  provocation.  And 
if  the  act  is  perpetrated  with  a  deadly  weapon  so  used  as  to 
be  likely  to  produce  death,  the  purpose  to  kill  may  be  in- 
ferred from  the  act." 

The  counsel  for  appellant  treat  this  instruction  as  if  it  stood 
alone,  and  in  doing  so  violate  the  elementary  principles  of 
logic  as  well  as  the  settled  principles  of  law.  We  have  again 
and  again  decided  that  instructions  are  not  to  be  disposed  of 
by  a  process  of  dissection,  but  are  to  be  taken  as  a  whole.  It 
would  be  unreasonable  to  expect  that  one  instruction  should 
cover  an  entire  case,  or  that  the  jury  should  take  the  law  from 
one  of  a  series  of  instructions.  Where  an  instruction  stands 
alone  upon  one  material  point,  neither  explained  nor  quali- 
fied by  any  others,  then  it  might  with  reason  be  affirmed  that 
if  it  erroneously  expressed  the  law  there  should  be  a  reversal^ 
but  where  it  forms  one  of  a  series  bearing  upon  a  given  ques- 
tion, and,  taking  the  entire  series  together,  the  law  is  correctly 
stated  to  the  jury,  it  is  otherwise.  Indiana,  etc.,  R.  W.  Co.  v. 
Cook,  102  Ind.  133 ;  Hodges  v.  Bales,  102  Ind.  494  ;  Walker 
V.  State,  102  Ind.  502 ;  Story  v.  State,  99  Ind.  41 3 ;  Koemer  v. 
State,  98  Ind.  7  ;  Goodicin  v.  State,  96  Ind.  550 ;  McDa-moU 
v.  State,  89  Ind.  187;  Achey  v.  State,  64  Ind.  56;  Binns  v. 
State,  66  Ind.  428. 

Taking  the  instructions  together,  as  we  must  do,  they  so 
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fairly  gave  the  law  to  the  jury  that  the  appellant  has  no  just 
reason  to  complain.  But,  if  the  instruction  stood  alone^  we 
do  not  believe  that  there  is  any  error  in  it  that  would  war- 
rant a  reversal,  although  it  may,  perhaps,  be  subject  to  verbal 
oriticism.  The  express  malice  of  which  the  instruction  speaks 
is  that  evidenced  by  threats  and  the  efforts  to  secure  oppor- 
tunities to  slay  the  deceased,  and  it  is  certainly  not  error  to 
charge  the  jury  that  the  uttering  of  threats  and  the  effort  to 
secure  an  opportunity  to  kill  the  deceased  may  be  regarded 
as  evidence  of  premeditation.  The  only  point  wherein  the 
instruction  is  justly  subject  to  criticism  is  in  that  it  tells  the 
jury  that  such  express  malice  "  would  make  the  case  murder 
in  the  first  degree,  if  otherwise  made  out,  beyond  a  reasonable 
doubt;"  but,  considered  in  connection  with  the  other  parts 
of  the  instruction,  it  is  clear  that  the  statement  quoted  could 
not  have  misled  the  jury.  The  meaning  conveyed  is,  that,  if 
all  the  other  elements  of  murder  in  the  first  degree  were 
proved  beyond  a  reasonable  doubt,  then  proof  of  previous 
threats  and  efforts  to  kill  would  make  out  a  case  of  murder 
in  the  first  degree.  This  is  correct  as  an  abstract  proposition 
of  law,  for  if  all  the  other  ingredients  of  the  crime  were 
proved,  as  purpose,  malice,  and  the  like,  then  premeditation 
.^vould  be  established  by  such  express  malice  as  the  court  re- 
ferred to,  namely,  previous  threats  and  efforts  to  secure  an 
opportunity  to  kill.  As  the  court  had  told  the  jury  what  were 
the  essential  ingredients  in  the  crime  of  murder  in  the  first 
degree,  and  had  defined  premeditation,  the  jury  must  have 
understood  that  the  case  was  not  "  otherwise  made  out,"  un- 
less premeditation,  as  defined  by  the  court,  was  proved  be- 
yond a  reasonable  doubt,  since  premeditation,  as  they  were 
expressly  charged,  was  essential  to  the  existence  of  the  crime 
of  murder  in  the  first  degree. 

The  twenty-seventh  instruction  is  as  follows:  "In  this 
case  as  in  all  other  criminal  cases,  the  law  provides  that  the  de- 
fendant is  a  competent  witness  in  his  own  behalf,  and  that  his 
testimony  is  to  be  received  and  weighed  by  the  jury  as  in  the 
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case  of  the  testimony  of  any  other  witness,  and  if  in  this 
case  the  defendant  has  elected  to  testify  in  his  own  behalf^ 
and^  in  so  doing,  he  has  testified  to  the  commission  of  any 
other  or  different  crime  from  the  one  here  charged  in  the  in- 
dictment, you  will  not,  nor  have  you  the  right  to,  consider 
such  testimony  for  the  purpose  of  punishing  him  for  the 
crime  here  charged,  nor  must  you  talk  about  it  in  your  jury 
room  for  Uiat  purpose,  but  must  wholly  free  your  minds  from 
any  such  thing,  and  not  permit  it  to  prejudice  you,  or  bias 
your  judgment  against  the  cause  of  the  defendant.  But  you 
may  consider  such  evidence,  if  any  there  be  in  this  case,  in 
determining  what  credibility  should  be  given  to  the  defend- 
ant's testimony  in  this  case."  The  defendant,  at  all  events, 
has  no  just  cause  to  complain  of  this  instruction.  In  his  tes- 
timony he  confessed  that  he  had  committed  the  crime  of 
burglary,  and  that  was  a  circumstance  affecting  his  credi- 
bility. The  testimony  of  a  confessed  burglar  is  not  so  free 
from  suspicion  as  that  of  men  guiltless  of  crime.  It  has 
been  the  law  in  this  State  since  1852,  that  the  conviction  of 
an  infamous  crime  may  be  proved  against  the  credibility  of  a 
witness,  and  for  hundreds  of  years  it  was  the  rule  of  the 
common  law  that  the  conviction  of  an  infamous  crime  ren- 
dered a  person  incompetent  to  testify.  The  question  is  not, 
as  it  was  in  Farley  v.  State,  57  Ind.  331,  what  method  of 
proving  a  conviction  may  be  adopted,  but  the  question  is, 
what  is  the  effect  of  the  defendant's  voluntary  admission 
that  he  had  committed  a  crime?  The  question  in  Fletcher  v. 
State,  49  Ind.  124  (19  Am.  R.  673),  was  not  as  to  the  effect 
of  the  admissions  of  a  defendant  that  he  had  committed  an 
infamous  crime  upon  his  credibility  as  a  witness,  but  the  ques- 
tion there  wjis  as  to  how  far  those  admissions  could  be  con- 
sidered as  tending  to  prove  the  crime  for  which  he  was  on 
trial.  It  is  evident,  therefore,  that  neither  of  those  cases  is 
in  point  here. 

We  do  not  think  that  the  thirty-first  instruction  given  by 
the  court  is  subject  to  the  objections  urged  against  it.     If  a 
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man  without  provocation  shoots  another,  and  the  shooting  is 
not  done  in  self-defence^  and  is  accompanied  by  threats^  it 
majy  at  least,  be  deemed  murder  in  the  second  degree,  and  it 
is  of  such  a  killing  that  the  instruction  speaks.  At  all  events 
the  defendant  has  no  just  reason  to  complain  of  the  instruc- 
tion, for,  if  there  is  error  in  it,  the  error  is  to  the  prejudice 
of  the  State,  and  not  of  the  defendant.  Murphy  v.  Statey  31 
Ind.  511;  State  v.  Johnson^  102  Ind.  247;  2  Bishop  Crim. 
Law,  section  680. 

The  language  used  in  the  instruction  implies  that  the  kill- 
ing must  have  been  purposely  done,  for  it  can  not  be  reason- 
ably supposed  that  a  killing,  "  accompanied  by  threats,"  was 
accidentally  done,  and  it  was  to  such  a  killing  that  the  minds 
of  the  jury  were  directed  by  the  court.  But,  if  this  were  not 
so,  still,  the  instruction  as-  applied  to  the  evidence  was  cor- 
rect, as  there  was  no  pretence  that  the  shooting  was  acci- 
dental. The  testimony  of  the  defendant  was  that  it  was  pur- 
posely done,  but  done  in  self-defence,  so  that  there  was  no 
reason  for  the  court  to  speak  of  an  accidental  shooting. 
Again,  the  instruction  is  to  be  considered  in  connection  with 
those  previously  given,  and  they  very  clearly  informed  the 
jury  that  to  constitute  murder  in  the  second  degree  the  shoot- 
ing must  have  been  purposely  and  maliciously  done.  It  \s 
impossible,  therefore,  that  the  jury  could  have  been  misled, 
and  unless  it  appears  that  they  might  have  been  misled  to  the 
prejudice  of  the  accused,  there  can  be  no  reversal.  Eppa  v. 
^atCy  102  Ind.  539.  The  instruction  does  not,  as  did  the  in- 
structions in  Brooks  v.  State,  90  Ind.  428,  and  Norton  v.  Statey 
98  Ind.  347,  attempt  to  state  all  the  facts  hypothetical ly,  but 
states  the  general  rule  upon  the  subject  of  self-defence  and 
adds,  that,  "  If  the  defendant  was  in  no  danger  of  his  life  or 
of  great  bodily  harm  from  the  deceased  at  the  time  of  the 
alleged  killing,  named  in  the  indictment,  and  if  from  the  sit- 
uation, position  and  condition  of  the  deceased,  at  that  time, 
defendant  had  no  reasonable  grounds  to  believe  and  did  not 
believe  that  he  was  in  urgent  and  imminent  danger  of  losing 
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his  life  or  suffering  some  great  bodily  barm  at  tbe  bands  of 
tbe  deceased;  and  under  the  circumstances  he  shot  and  killed 
tbe  deceased  with  a  deadly  weapon,  at  the  time  and  place 
laid  in  the  indictment  (if  you  find  these  things  hereinbefore  set 
forth  beyond  a  reasonable  doubt),  then  and  in  that  case  the 
law  will  imply  that  such  killing  sprung  rather  from  a  bad 
and  malignant  heart,  and  if  done  without  provocation^  ac- 
companied by  threats,  the  law  will  imply  that  it  was  pur- 
posely and  maliciously  done." 

The  whole  instruction  proceeds  upon  the  theory  that  the 
killing  must  have  been  done  purposely,  and  the  jury  could 
not  have  understood  it  differently.  This  we  say,  because  it 
lays  down  the  law  of  self-defence,  and  this,  of  course,  implies 
that  the  killing  was  not  accidental,  but  was  intentional. 
Taken  as  a  whole,  the  instruction,  although  somewhat  con- 
fused and  obscure,  can  not  be  understood  as  speaking  of  any- 
thing else  than  an  intentional  shooting. 

If  there  was  no  provocation  for  the  shooting,  and  if  it  was, 
as  the  instruction  hypothetically  assumes,  accompanied  by 
threats,  then  the  law  will  infer  the  existence  of  malice.  In 
State  V.  Johnson,  supra,  it  was  said :  "  If  an  act  is  unlawful, 
and  is  of  such  a  character  as  that  the  know^n  or  probable  con- 
sequences of  it  would  naturally  be  to  produce  serious  bodily 
harm  or  endanger  the  life  of  the  person  against  whom  it  was 
directed,  the  law  would  infer  malice,  and  the  crime  would  or 
might  be  murder." 

The  court  did  not  err  in  directing  the  jury  that  mere  words 
do  not  constitute  such  a  provocation  as  will  reduce  an  unlaw- 
ful killing  from  murder  to  manslaughter.  Murphy  v.  State, 
supra;  2  Bishop  Crim.  L.,  sections  700,  704. 

The  prosecuting  attorney,  in  the  course  of  his  argument, 
said :  "  Will  you  believe  this  man,  this  person,  who  has  told 
so  many  lies,  and  who  has  just  seen  the  shadow  of  the  gal- 
lows ! "  In  so  far  as  the  statement  of  the  prosecuting  attorney 
criticises  the  testimony  of  the  accused,  it  w^as  proper,  for  he  had 
testified  as  a  witness,  and  had  been  contradicted  upon  many 
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material  points.  An  accused  who  voluntarily  goes  upon  the 
witness  stand  is  subject  to  the  same  criticism  as  any  other 
witness,  and  it  is  not  improper  to  assail  in  argument  his  cred- 
ibility when  he  has  been  contradicted.  Thomas  v.  State,  103 
Ind.  419.  All  that  can  be  said  to  be  improper  in  the  state- 
ment of  the  prosecuting  attorney  is  the  words  "  who  has  just 
seen  the  shadow  of  the  gallows,"  and  this  we  can  not  regard 
as  a  sufficient  cause  for  reversal.  It  is  a  general,  indefinite 
statement,  and  is  not  a  comment  upon  a  former  verdict,  for 
it  does  not  in  terms  refer  to  any  verdict,  and  it  is,  therefore, 
essentially  different  from  a  deliberate  and  direct  comment 
upon  a  verdict  rendered  on  a  former  trial.  It  is  only  where 
the  misconduct  in  argument  is  of  such  a  material  character 
as  makes  it  probable  that  it  misled  the  jury,  to  the  prejudice 
of  the  accused,  that  we  can  reverse.  Epps  v.  State,  supra; 
Anderson  v.  State,  104  Ind.  467 ;  Shular  v.  Staie,  ante,  p. 
289,  and  authorities  cited  ;  People  v.  Hopt,  9  Pacific  Rep.  407. 

It  would  be  doing  great  injustice  to  the  fairness  and  intel- 
ligence of  the  jury  to  assume  that  they  were  misled  by  such 
a  general  and  fugitive  remark  as  that  of  the  prosecuting  at- 
torney in  this  instance. 

We  have  given  the  evidence  a  careful  examination,  and 
iind  that  it  sustains  the  verdict  upon  every  material  point. 

Judgment  affirmed. 

Piled  March  4, 1886. 

Dissenting  Opinion. 

ZoLLABS,  J. — The  principal  opinion  holds  that  the  dying 
<Ieckiration  of  Casey,  that  appellant  had  "  no  reason  for  the 
shooting,"  is  competent  evidence  to  go  to  the  jury.  To  this 
holding  I  can  not  yield  my  assent. 

I  stated  the  grounds  of  my  dissent  at  some  length  upon  the 
former  .appeal.  Boyle  v.  State,  97  Ind.  329.  The  gravity  of 
the  question,  and  the  fact  that  it  has  been  re-argued  in  the 
principal  opinion,  seem  to  render  it  proper  that  I  should  here 
state  the  grounds  of  my  non-concurrence. 
Vol.  105.— 31 


482  SUPREME  COURT  OF  INDIANA, 

Boyle  V.  The  State. 

On  the  16th  day  of  March,  Casey  identified  appellant  as  the 
person  who  shot  him.  On  the  next  day,  in  the  absence  of 
appellant,  his  dying  declarations  were  taken.  A  part  of  those 
declarations,  which  was  allowed  to  go  to  the  jury  over  appel- 
lant's objection  and  exception,  and  which  the  principal  opinion 
holds  competent,  is  as  follows : 

^^  Question.  What  reason,  if  any,  had  the  man  you  have 
so  identified,  for  shooting  you  ?  Ans.  Not  any  that  I  know 
of;  he  said  he  would  shoot  my  damned  heart  out.'' 

There  are  certain  admitted  facts  in  this  case,  and  certain 
cardinal  principles  of  the  law,  that  should  be  kept  steadily  in 
view  in  this  discussion. 

The  declarations  in  this  case  were  taken  in  the  absence  of 
appellant,  and  hence  he  had  no  opportunity  for  a  cross-ex- 
amination. The  most  important  agency  in  the  elicitation  of 
the  truth  in  the  trial  of  an  issue  is  the  cross-examination.  A 
cross-examination  may  develop  the  truth,  by  refreshing  the 
memory  of  an  honest  witness.  It  may  show  that  the  witness 
has  used  the  wrong  word  to  convey  his  meaning.  It  may 
show  that  what  the  witness  states  as  a  fact  is  but  the  expres- 
sion of  an  inference  or  an  opinion.  It  may  show  that  the 
witness  has  suppressed  facts,  and  told  but  a  part  of  the  truth. 
It  niay  show  that  the  witness  is  interested,  prejudiced,  biased 
and  vindictive.  The  expectation  of  a  cross-examination, 
doubtless,  deters  many  dishonest  witnesses,  and  keeps  them 
nearer  the  truth.  So  important  is  the  right  to  cross-examine 
adverse  witnesses,  that  if  the  trial  court  should  refuse  it  di- 
rectly, or  indirectly,  by  proceeding  in  the  trial  of  a  criminal 
charge  in  the  absence  of  the  accused,  this  court  would  un- 
hesitatingly reverse  a  judgment  of  conviction. 

That  the  accused  shall  have  the  opportunity  to  be  con- 
fronted with  his  accusers,  and  cross-examine  the  "witnesses 
against  him,  was  thought  to  be  of  so  much  importance  that 
the  Fathers  incorporated  into  the  Constitution  of  the  United 
States  the  provision  that  in  all  criminal  prosecutions  the  ac- 
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cused  shall  enjoy  the  right  to  be  oonfrontedwith  the  witnesses 
against  him. 

It  is  also  provided  in  the  Constitution  of  this  State,  that 
in  all  criminal  prosecutions  the  accused  shall  have  the  right 
to  meet  the  witnesses  face  to  face.     R.  S.  1881,  sections  30, 58. 

Nearly  all,  if  not  all,  the  State  constitutions  contain  a  like 
provision.  And  although  we  are  far  removed  from  the  pe- 
riod when,  in  England,  persons  were  falsely  accused,  tried 
without  a  jury,  and  without  an  opportunity  to  meet  their  ac- 
ousel's  and  the  witnesses  against  them,  yet,  so  jealous  of  the 
rights  and  liberties  of  the  citizen  have  the  people  remained, 
that  when  the  territories  come,  seeking  admission  into  the 
Union  as  States,  they  come  with  constitutions  declaring  that 
the  accused,  in  criminal  prosecutions,  shall  have  the  oppor- 
tunity to  meet  face  to  face  the  witnesses  against  them.  Dy- 
ing declarations  constitute  the  only  exception  to  the  rule,  that 
in  all  cases  the  accused  shall  have  the  opportunity  to  meet 
fiice  to  face,  and  to  cross-examine  adverse  witnesses.  Such 
declarations  are  admitted  upon  the  single  ground  of  neces- 
sity. The  necessity  rests  primarily  and  principally  upon  the 
presumption,  that  in  a  majority  of  cases,  there  will  be  no 
equally  satisfactory  proof  of  the  same  fact.  This  presump- 
tion, and  the  probability  of  the  crime  going  unpunished,  are 
the  chief  grounds  of  this  exception  in  the  law  of  evidence. 
And  although  it  is  not  now  essential  to  the  admissibility  of 
such  evidence  that  there  should  be  no  other  proof  of  the 
same  fact,  yet,  that  there  is  such  proof,  as  in  this  case,  where 
there  was  an  eye  witness  of  the  shooting,  is  a  fact  that  should 
not  be  lost  sight  of,  and  surely  should  be  a  reason  for  keep- 
ing within  proper  limits  the  rule  which  admits  dying  decla- 
rations. It  has  been  well  said  by  a  learned  judge,  that  the 
great  reason  why  dying  declarations  should  not  be  received 
generally,  as  evidence,  in  all  cases  where  the  facts  involved 
may  thereafter  come  in  question,  seems  to  be,  that  it  wants 
one  of  the  most  important  and  indispensable  elements  of  tes- 
timony, that  of  an  opportunity  for  cross-examination  by  the 
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party  against  whom  it  is  offered.  1  Greenl.  Ev.,  section  156, 
note  a;  see,  also,  Ndms  v.  StaJley  13  Sm.  &  M.  (Miss.)  500. 

In  the  ease  of  Leiber  v.  Commonweatth^  9  Bush  (Ky.),  11, 
it  was  said :  "  The  admission  of  dying  declarations  as  evi- 
dence being  in  derogation  of  the  general  rule  which  subjects 
the  testimony  of  witnesses  as  ordinarily  received  to  the  two 
important  ^  tests  of  truth/  an  oath  and  a  cross-examination, 
it  is  obvious  that  such  evidence  should  be  admitted  only 
upon  the  grounds  of  necessity  and  public  policy,  and  should 
be  restricted  to  the  act  of  killing,  and  the  circumstances  im- 
mediately attending  it  and  forming  a  part  of  the  res  gestce.^^ 

In  the  case  of  Montgomery  v.  StatCy  80  Ind.  338,  this  court 
quoted  with  approval  the  following  from  Mr.  Starkey :  "  But 
so  jealous  is  the  law  of  any  deviation  from  the  general  rule, 
that  it  confines  the  exception  to  the  necessity  of  the  case,  and 
only  renders  such  declarations  admissible  when  they  re- 
late to  the  cause  of  death,  and  are  tendered  on  a  criminal 
charge  respecting  it.''  Because  such  evidence  is  an  anomaly 
in  the  law,  comes  without  the  sifting  of  a  cross-examination, 
and  is  liable  to  work  injustice  and  injury  to  the  accused,  it 
has  always  been  held  that  it  must  be  zealously  guarded  and 
cautiously  received.  It  is  not  under  oath,  but  has  been  ad- 
mitted upon  the  theory  that  the  declarant  making  the  state- 
ments, in  the  expectation  of  death,  will  be  likely  to  tell  the 
truth.  Such  evidence,  doubtless,  has  a  most  potent  influence 
with  juries,  because  of  the  solemnity  of  the  occasion  under 
which  it  is  rendered,  and  yet  the  truth  is,  that  in  many,  if 
not  in  most  cases,  it  is  the  weakest  kind  of  evidence  when 
looked  at  aside  from  mere  sentiment. 

The  dying  man  is  not  allowed  to  make  his  statements  un- 
til those  about  him  think  that  he  is  near  the  end,  and  he  sees, 
or  thinks  he  sees,  the  shadows  of  death  settling  about  him.  Un- 
der such  circumstances,  and  at  such  a  moment,  if  he  is  a  be- 
liever in  personal  responsibility  and  a  future  state,  the  mind 
will  be  centered  upon  and  more  concerned  about  that  near 
future  than  about  the  things  that  are  receding  from  view. 
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And  hence  statements  made  under  such  circumstances^  as  to 
how  the  injury  was  received,  etc.,  come  with  that  infirmity 
that  always  attends  inattention.  Especially  will  this  be  so 
if  those  statements  embody  what  must  have  been  the  result 
of  a  process  of  reasoning,  as  an  inference,  conclusion  or  opin- 
ion. It  often  happens,  too,  that  in  such  an  extremity  the 
mind  is  not  in  its  full  vigor.  The  memory  may  have  been 
confused  and  the  reason  blunted  from  physical  suflfering  or 
mental  anxiety.  In  such  a  condition  the  mind  yields  ready 
assent  to  what  may  be  suggested,  and  the  person  states  as  a 
fact  what  is  in  truth  a  conclusion  or  an  opinion,  which  would 
clearly  appear  to  be  erroneous,  were  the  facts  stated  upon 
which  they  are  based.  And  if  facts  are  stated,  it  may  be  that 
but  a  part  are  stated,  the  most  important  being  omitted.  It 
has  happened  that  a  dying  declaration  made  one  day  is  con- 
tradicted by  a  different  statement  upon  a  subsequent  day. 
Moore  v.  State,  12  Ala.  764. 

Persons  fatally  wounded  in  a  personal  collision  rarely  ever 
think  that  they  were  in  the  wrong,  although  in  fact  they  may 
have  been,  and  hence  they  go  to  their  death  believing  and  de- 
claring that  they  were  assaulted  and  injured  without  any  rea- 
son. However  depraved  a  person  may  be,  there  is  yet  an 
unwillingness  to  be  thought  to  have  been  in  the  wrong,  and 
hence  there  is  an  inclination  to  so  warp  and  color  statements 
that  surviving  friends,  at  least,  shall  believe  in  the  innocence 
of  the  dead. 

It  is  a  fact,  too,  that  the  expectation  of  death  does  not  al- 
ways make  a  good  man  of  a  bad  one,  nor  a  truthful  man  of 
a  reckless  one.  Many  have  gone  to  their  death  with  ven- 
geance in  their  hearts  and  curses  upon  their  lips. 

The  cases  are  many,  where  guilty  murderers  have  stood 
upon  the  gallows,  and  with  their  dying  breath  asseverated 
their  innocence.  Generally,  persons  injured  in  personal  col- 
lisions are  not  of  the  most  blameless  character.  As  a  rule^ 
doubtless  they  are  the  reverse.  Not  unfrequently  they  are  per- 
sons who  have  no  regard  for  others'  rights,  and  regard  not  the 
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law,  except  as  they  fear  it  When  the  fear  of  prosecution  for 
))erjui7  is  removed,  they  have  no  incentive  for  truth,  even  in 
the  face  of  death. 

Mr.  Roscoe  says :  "  Such  considerations  show  the  necessity 
of  caution  in  receiving  impressions  from  accounts  given  by 
persons  in  a  dying  state ;  especially  when  it  is  considered,  that 
they  can  not  be  subjected  to  the  power  of  cross-examina- 
tion ;  a  power  quite  as  necessary  for  securing  the  truth  as  the 
religious  obligation  of  an  oath  can  be.  The  security,  also, 
which  courts  of  justice  have  in  ordinary  cases  for  enforcing 
truth,  by  the  terror  of  punishment  and  the  penalties  of  per- 
jury, can  not  exist  in  this  case.^'     Roscoe  Grim.  Ev.,  p.  35. 

Mr.  Greenleaf  says:  "Yet  it  is  always  to  be  recollected 
that  the  accused  has  not  the  power  of  cross-examination, — a 
power  quite  as  essential  to  the  eliciting  of  all  the  truth,  as  the 
obligation  of  an  oath  can  be ;  and  that  where  the  witness  has 
not  a  deep  and  strong  sense  of  accountability  to  his  maker, 
and  an  enlightened  conscience,  the  passion  of  anger  and  feel- 
ings of  revenge  may,  as  they  have  not  unfrequently  been  found 
to  do,  affect  the  truth  and  accuracy  of  his  statements,  espe- 
cially as  the  salutary  and  restraining  fear  of  punishment  for 
perjury  is  in  such  cases  withdrawn."  1  Greenl.  Ev.,  section 
162.  See,  also,  1  Phillipps  Ev.,  annotated  by  Cowen  & 
Hill,  300;  People  v.  Sanchez,  24  Cal.  17. 

Indeed,  law-writers  and  judges  universally  place  the  ad- 
mission of  dying  declarations  upon  the  ground  of  necessity, 
and  strongly  enjoin  the  duty  of  carefully  limiting  and  cau- 
tiously receiving  such  evidence.  Such  has  been  the  settled 
rule  and  practice  of  this  court.  Morgan  v.  State,  31  Ind.  193; 
Binns  V.  State,  46  Ind.  311 ;  Montgomery  v.  State,  supra. 

Another  rule  of  the  law  is,  that  no  question  to  or  answer 
by  the  dying  man  is  competent,  unless  such  question  might 
be  propounded  to,  and  such  answer  might  be  made  by,  a  wit- 
ness upon  the  stand. 

Another  rule  of  law  closely  related  to  the  above  is,  that 
such  declarations  must  be  of  facts,  and  not  of  opinions,  be- 
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lief,  conclusions,  or  inferences  from  &ct8.  Binna  v.  Staie, 
^upra;  Montgomery  v.  State y  supra;  1  Greenl.  Ev.,  section 
159;  Roscoe  Crim.  Ev.  32;  Wharton  Horn.,  section  765,  and 
oases  there  cited ;  Wharton  Grim.  Ev.,  sec.  294,  and  cases 
there  cited ;  Warren  v.  State^  35  Am.  R.  745 ;  1  Taylor  Law 
of  Ev.,  p.  644. 

These  rules  too  should  be  strictly  guarded  and  enforced. 
If  there  is  to  be  any  laxity  either  way,  it  would  seem  that 
more  latitude  should  be  allowed  in  the  examination  of  the 
witness  upon  the  stand,  because,  there,  the  accused  has  an  oj)- 
portunity  by  cross-examination  to  sift  and  separate  the  facts 
from  conclusions,  and  to  thus  show  that  what  is  stated  as  a 
fact  is  but  a  conclusion,  inference  or  opinion,  without  suffi- 
cient facts  upon  which  to  rest. 

In  the  case  of  Shaw  v.  People^  3  Hun  (N.  Y.)  272,  it  was 
said:  "  It  is  even  more  important  to  exclude  an  opinion,  de- 
clared in  articulo  mortis,  than  in  an  ordinary  case,  where  the 
witness  may  be  subjected  to  a  cross-examination,'^  etc. 

I  have  said  this  much  in  order  to  show  how  important  and 
necessary  it  is  to  exercise  great  caution  in  the  admission  of 
dying  declarations  in  evidence  against  the  accused,  who  has 
no  opportunity  for  a  cross-examination. 

In  the  case  before  us,  it  appears  from  the  evidence  that  ap- 
pellant and  Casey,  a  short  time  before  the  shooting,  had  been 
engaged  in  a  robbery  in  Ohio.  This  is  the  only  information 
we  have  as  to  their  character,  except  that  appellant  testified 
that  Casey  told  him  of  his  reckless,  desperate  and  wicked 
life.  Certain  it  is,  that  there  is  nothing  in  the  evidence  to 
inspire  much  confidence  in  the  honesty  and  truthfulness  of 
Casey,  even  though  he  spoke  with  the  expectation  of  death. 
I  submit,  therefore,  that  this  calls  for  additional  caution  in 
receiving  his  statements  in  evidence. 

It  may  be  too,  that  appellant  is  just  where  he  ought  to  be, 
but  that  is  not  all  there  is  of  the  question  before  us.  The 
rule  that  we  here  establish  is  to  be  the  rule  that  shall  apply 
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in  all  cases,  do  matter  how  wicked  and  depraved  the  slain, 
nor  how  upright  may  be  the  accused. 

It  must  be  kept  steadily  and  prominently  in  view  that  ap- 
pellant admits  the  shooting,  and  defends  upon  the  sole  ground 
that  he  had  a  "  reason  "  or  "  cause  "  for  so  doing.  In  other 
words,  his  defence  is  that  the  shooting  was  justifiable  because 
done  in  self-defence.  If  he  had  a  reason  or  cause  that  would 
render  the  shooting  justifiable,  he  is  not  guilty  of  murder.  If 
he  had  no  real  reason  or  cause,  and  had  not  reasonable  ground 
to  apprehend  death  or  great  bodily  harm  at  the  hands  of 
Casey,  he  is  guilty  of  murder.  Whether  or  not  appellant  had 
such  "  reason  "  or  "  cause  "  as  would  render  the  shooting  jus- 
tifiable, was  the  one  important  and  only  question  to  be  set- 
tled by  the  trial.  That  was  the  issue.  There  was  none  other. 
Upon  that  issue,  and  in  negation,  the  dying  declaration  of 
Casey  was  admitted  in  evidence.  That  declaration  was  that 
appellant  had  no  "  reason  ''  for  the  shooting  that  he,  Casey, 
knew  of.  It  is  held  in  the  principal  opinion  that  this,  decla- 
ration is  not  the  statement  of  a  conclusion,  nor  of  an  opinion, 
but  of  a  fact  such  as  any  witness  may  state  from  the  witness 
stand  over  the  objection  of  the  accused.  In  support  of  this 
holding  the  following  authorities  are  cited :  Wroe  v.  *SV«f^,  20 
Ohio  St.  460;  Roberts  v.  State,  5  Texas  App.  141 ;  Payne  v. 
State,  61  Miss.  161 ;  Hex  v.  Scaife,  1  Moody  &  Rob.  561 ; 
People  V.  Abbott,  4  West  Coast  Rep.  132 ;  State  v.  Nettlebush, 
20  Iowa,  257 ;  Brotherton  v.  People,  75  N.  Y.  159;  Whart. 
Crim.  Ev.,  section  294. 

The  Ohio  case,  supra,  upon  which  rest  the  Texas  and  Mis- 
sissippi cases,  is  radically  different  from  the  case  before  us. 
Here,  as  I  have  said,  the  defence  is  self-defence,  and  hence 
the  vital  question,  and  the  only  question  for  trial,  was,  had 
appellant  a  ^' cause"  or  "  reason  "  for  the  shooting?  No  such 
question  was  involved  in  the  Ohio  case.  There  the  accnsid 
did  not  admit  the  shooting,  and  claim  that  he  had  a  reason  or 
cause  for  so  doing.  He  denied  the  shooting.  No  one  saw 
him  do  the  shooting.  Thus  denying  the  shooting,  he  was  not 
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in  a  favorable  position  to  complain  of  the  dying  declarations 
that  in  no  way  connected  him  with  the  crime.  If,  as  lie 
claimed,  he  did  not  do  the  shooting,  of  course  there  could 
be  no  question  of  self-defence,  and  no  question,  so  far  as  he 
was  concerned,  as  to  whether  or  not  there  was  a  reason  or 
cause  for  the  shooting.  The  dying  declarations  admitted  in 
evidence  were,  that  he,  the  dying  man,  did  not  know  who  did 
the  shooting;  that  "it  was  done  without  provocation  on  his 
part  *  *  *  ;  that  he  had  done  nothing  to  provoke  it.''  The 
accused  was  claiming  nothing  to  the  contrary,  and  hence  the 
evidence  was  harmless  as  to  him,  and  of  no  practical  impor- 
tance in  the  case.  The  summary  way  in  which  the  question 
was  disposed  of  by  the  court  indicates  that  the  evidence  was 
not  regarded  as  being  of  much  importance  in  the  case.  The 
following  is  the  whole  of  the  discussion  by  the  court :  "  The 
declaration  of  the  deceased,  in  speaking  of  the  fatal  wound, 
that  ^  it  was  done  without  any  provocation  on  his  part,'  is  ob- 
jected to  as  being  mere  matter  of  opinion.  Whether  there 
was  provocation  or  not,  is  a  fact  not  stated,  it  is  true,  in  the 
most  elementary  form  of  which  it  is  susceptible,  but  suffi- 
ciently so  to  be  admissible  as  evidence.  In  Rex  v.  Scaife,  the 
declaration  of  the  deceased  was:  '  I  don't  think  he  would 
have  struck  me  if  I  had  not  provoked  him.'  This  was  re- 
ceived to  prove  the  fiwt  of  provocation  on  the  part  of  the  de- 
ceased.    1  Moody  &  Rob.  551." 

It  should  be  observed,  too,  that  the  declaration  in  the  Ohio 
case,  that  the  shooting  was  done  without  provocation  on  the 
part  of  the  deceased,  was  accompanied  with  the  statement 
that  he  had  done  nothing ;  so  that,  taking  the  statements  to- 
gether, they  are  somewhat  in  the  nature  of  a  conclusion,  ac- 
companied with  the  facts  upon  which  the  conclusion  is  based. 
If  the  question  of  "  provocation "  had  been  the  one  vital 
question  in  the  case,  then  I  say,  without  hesitation,  that  it 
would  not  have  been  competent  for  the  dying  man  to  dispose 
of  the  whole  case  by  stating  that  there  was  no  provocation. 
I  shall  endeavor  hereafter  to  state  my  reasons  for  so  saying. 
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In  the  case  of  Rex  v.  Scaife,  1  M.  &  R.  551,  relied  upon 
by  the  Ohio  court,  the  declaration  was :  "  I  don't  think  he 
would  have  struck  me  if  I  had  not  provoked  him."  Cole- 
ridge, J.,  hesitated,  but  finally  admitted  the  declaration 
upon  the  ground  that  it  might  have  an  influence  on  the 
amount  of  punishment.  There  was  no  discussion  at  all  as 
to  whether  or  not  the  declaration  involved  a  conclusion.  It 
wnll  be  observed  that  the  declaration  did  not  involve  the  one 
and  vital  question  in  the  case,  and  that  it  was  in  favor  of, 
and  not  against,  the  prisoner.  The  prisoner  was  not  endan- 
gered by  the  want  of  an  opportunity  to  cross-examine  the 
dying  witness,  because  the  declaration  was  in  his  favor.  In 
S2)eaking  of  this  declaration,  the  Kentucky  Court  of  Appeals, 
in  the  case  of  Haney  v.  Commonwealthy  5  Crim.  L.  Mag.  47,  said, 
that  it  was  the  expression  of  an  opinion,  but  was  admissible 
because  in  fevor  of  the  accused.  The  Ohio  court  cites  it  as 
being  the  statement  of  a  fact.  It  was  held  in  the  Kentucky 
case  above,  as  stated  in  the  syllabus,  that  "The  general  rule 
that  declarations  of  the  deceased  are  admissible  onlv  when 
they  relate  to  facts  and  not  to  mere  matters  of  opinion,  is 
subject  to  the  exception  that  declarations  of  the  mere  opinion 
of  deceased  are  admissible  where  they  are  favorable  to  the 
accused,  and  explain  the  conduct  or  motives  of  deceased." 
In  speaking  of  such  declarations  in  favor  of  the  accused,  the 
court  said,  amongst  other  things,  "The  admission  of  such 
declarations  can  do  no  harm.  Frauds  can  not  be  practiced 
under  cover  of  the  rule.  And  there  is  not  so  much  danger 
of  misconception  or  perjury  as  where  the  declarant  speaks 
from  hostile  feelings,  surrounded  by  sympathizing  friends, 
ready  to  construe  his  words  as  favorable  to  their  own  views, 
as  may  reasonably  be  done." 

In  the  Texas  case,  there  was  no  question  before  the  court, 
because  the  declarations  were  admitted  without  any  objec- 
tion. It  was  so  stated  by  the  court,  and  it  was  held  that,  for 
that  reason,  the  judgment  could  not  be  reversed  because  of 
their  admission  in  evidence.     It  should  be  observed  too,  that 
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Avhile  the  declarations  by  the  dying  man  contained  a  state- 
ment that  the  accused  killed  him  for  nothing,  he  also  stated, 
apparently,  all  of  the  facts  upon  which  the  general  statement 
-was  based.  It  will  appear  hereafter,  that  this  makes  a  very 
material  difference  between  that  case  and  this^  and  a  yer}- 
material  difference  in  the  application  of  the  role  admitting 
dying  declarations.  After  stating  the  rule  that  declarations 
in  artieulo  mortis  must  be  of  facts,  and  not  matter  of  opinion, 
the  court  cited  the  Ohio  case  as  having  held  that  the  state- 
ment that  the  wound  was  inflicted  without  provocation,  was 
<;ompetent.  This  is  the  extent  of  the  indorsement  of  the 
Ohio  case. 

In  the  Mississippi  case  the  declaration  was  that  the  accused 
<lid  the  shooting  without  cause.  The  following  is  the  whole 
of  the  discussion  by  the  court :  "  Such  declarations  are  ad- 
missible only  as  to  the  circumstances  of  the  killing  and  are  re- 
stricted to  a  statement  of  facts,  and  opinions  and  inferences 
are  to  be  excluded,  but  the  dying  declaration  admitted  in  this 
case  was  of  a  fact  and  not  an  opinion  or  inference  of  the  de- 
clarant. It  was  that  the  defendant  shot  him  without  cause. 
It  was  not  error  to  admit  this  declaration.  Wroe  v.  State,  20 
Ohio  St.  460.^* 

This  case  rests  wholly  upon  the  Ohio  case,  and  without  any 
discussion  whatever  really  goes  beyond  that  case.  I  shall 
speak  of  this  case  hereafter. 

In  the  case  of  People  v.  Abbott,  supra,  the  dying  man  recog- 
nized the  accused  as  the  man  who  cut  him  with  a  knife,  and 
stated  that  "  he  had  no  cause  for  it  whatever."  The  court 
considered  the  question  as  to  whether  or  not  the  declaration 
^as  made  in  articulo  mortis,  but  there  was  no  decision,  nor 
was  there  any  discussion  by  court  or  counsel  as  to  whether  or 
not  the  declaration  was  a  statement  of  a  fact,  or  a  conclusion 
or  opinion.  Indeed,  there  was  no  occasion  for  discussion  or 
decision  upon  that  question,  because  the  declarations  were 
made  in  the  presence  of  the  accused,  who  neither  denied  them 
nor  propounded  a  question.    The  declarations  thus  became 
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competent  evidence  against  the  accused  as  qtjuisi  admissions 
upon  his  part. 

In  the  Iowa  case,  the  declaration  was  that  the  shooting  by 
the  accused  was  intentional.  It  is  not  made  certain,  but  there 
is  room  for  a  strong  inference  that  the  declaration  was  made 
in  the  presence  of  the  accused.  However  that  may  be,  the 
declaration  was  admitted  without  objection,  and  there  was  no 
decision,  discussion  or  statement  by  the  court  as  to  whether 
or  not  the  declaration  was  the  statement  of  a  fact  or  a  con- 
clusion or  opinion.  In  the  opening  of  the  opinion  it  is  stated 
by  the  court  that  the  only  question  for  decision  was  as  to 
whether  or  not  the  evidence  in  the  case  was  sufficient  to  sus* 
tain  the  verdict.  If  the  declaration  had  been  held  competent, 
it  would  have  brought  the  case  in  collision  with  the  cases 
holding  that  the  state  of  feeling  between  the  parties  can  not 
be  stated  in  a  dying  declaration.  Reynolds  v.  State,  68  Ala. 
502.  A  witness  would  not  be  allowed  to  state  from  the  stand 
that  the  shooting  was  intentional,  any  more  than  he  would  be 
allowed  to  state  the  purpose  of  an  act.  Montgomery  v.  i^ate, 
80  Ind.  338. 

There  is  nothing  in  the  New  York  case  except  the  decla- 
ration of  the  dying  man,  identifying  the  accused  as  the  man 
who  shot  him.  It  will  appear  further  along  that  such  evi- 
dence, although  the  expression  of  an  opinion,  is  competent, 
from  the  necessity  of  the  case,  it  being  impossible  for  the 
witness  to  put  in  language  the  grounds  and  means  of  such 
knowledge.     That,  however,  is  not  at  all  the  case  before  us. 

In  section  294,  Wharton  Grim.  Ev.,  cited,  the  rule  is  stated 
broadly,  that  dying  declarations  must  be  of  facts,  and  not  of 
opinion  or  belief,  and  in  referring  to  the  Ohio  and  Texas  cases 
it  is  stated,  "  it  has  been  held,"  etc. 

It  must  be  apparent  from  this  examination  of  the  authori- 
ties relied  upon  in  the  principal  opinion,  that  the  only  one 
directly  in  point  is  the  Mississippi  case,  which  rests  upon  the 
Ohio  case ;  that,  to  some  extent,  supports  the  principal  opinion. 
As  has  been  seen,  the  Kentucky  Court  of  Appeals,  in  the  case 
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of  Haney  v.  Comvwnweatth,  supra,  has  taken  the  prop  from 
under  the  Ohio  case^  by  holding  that  the  declaration  in  the 
case  of  Rex  v.  Scaifcy  supra,  was  the  statement  of  an  opinion^ 
and  not  the  statement  of  a  fact. 

The  Ohio  case,  and  those  based  upon  it,  are  squarely  met 
by  the  case  of  Collins  v.  Commonwealth,  12  Bush  (Ky.),  271. 
The  dying  declarations  in  that  case  were,  "that  Michael  Col- 
lins killed  me,  and  killed  me  for  nothing."  The  court,  Lind- 
say, C.  J.,  delivering  the  opinion,  after  holding  that  dying 
declarations  are  admitted  on  the  ground  of  necessity,  said :  "  In 
this  case  it  was  unnecessary  to  prove  the  declarations  of  the 
deceased  to  establish  the  fact  that  the  killing  was  done  by  the 
accused.  That  fact  was  abundantly  proved  by  several  un- 
contradicted witnesses,  and  was  virtually  admitted  by  the 
line  of  defence  adopted.  The  statement  that  Collins  killed 
the  deceased  ^  for  nothing '  was  but  the  expression  of  an  opin- 
ion, and  was  clearly  inadmissible." 

In  the  case  of  McPherson  v.  State,  22  Ga.  478,  the  dying 
declaration  was,  that  the  declarant  did  not  believe  that  the 
accused  intended  to  hurt  him.  This  was  held  not  compe- 
tent, even  in  favor  of  the  prisoner,  because  not  the  statement 
of  a  fact. 

In  the  case  of  People  v.  Wesson,  3  W.  C.  Rep.  642,  the 
dying  declaration  was,  "  I  think  that  this  man,  Henry  Wasson 
(the  defendant),  is  the  man  that  shot  me."  This  was  held  to 
be  the  expression  of  an  opinion,  and  hence  not  admissible. 

Many  similar  cases  might  be  cited,  not  all  of  which  are 
directly  in  point,  upon  the  specific  c|eclaration  under  discus- 
sion, but  all  laying  down  the  general  rule,  which  is,  as  I  con- 
tend, in  conflict  with  the  Ohio  and  Mississippi  cases.  These 
oases,  it  seems  to  me,  if  regarded  as  adjudications,  are  illogical, 
and  opposed  to  reason  and  the  weight  of  authority.  They 
involve  a  petitio  principii.  Without  argument,  the  very 
point  in  dispute  is  at  once  assumed  by  holding  that  the  dec- 
laration is  the  statement  of  a  fact.  Whether  appellant  had 
a  "  reason  "  or  "  cause  "  for  the  shooting  is,  in  some  sense,  a 
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fact,  but  it  is  not  a  fact  that  a  witness  may  state.  It  is  the 
ultimate  fact  to  be  found  from  all  the  facts  and  circumstances 
attending  the  killing.  If  a  fact,  in  any  sense,  it  is  the  ulti- 
mate fact,  which,  in  this  case,  settles  the  guilV  or  innocence 
of  appellant.  If  a  fact  at  all,  it  is  an  inferential  fact,  de- 
pending upon  other  and  primary  facts.  No  person,  not  pres- 
ent, could  say  that  there  was  no  "  reason "  or  "  cause "  for 
the  shooting.  Why?  Because  he  would  have  no  knowl- 
edge of  the  facts  and  circumstances  attending  the  shooting. 
A  knowledge  of  these  facts  is  absolutely  essential  to  such  a 
statement.  How  then  is  such  a  conclusion  and  statement  to 
be  arrived  at?  Clearly,  the  witness  must  take  the  facts  and 
circumstances,  weigh  them,  reason  about  them,  and  by  this 
process  arrive  at  a  conclusion.  The  conclusion  that  there 
was  no  "  reason  "  or  "  cause,"  is  the  result  of  mental  process, 
and  can  be  arrived  at  in  no  other  way.  It  can  not  be  settled 
by  the  physical  senses.  It  can  neither  be  seen,  heard,  nor 
felt,  but  must  be  the  result  of  reasoning  from  other  facts.  If 
so,  clearly  the  result  of  such  mental  process  is  not,  in  the 
common  and  legal  sense,  a  fact.  It  is  a  conclusion  based 
upon  facts.  A  fact,  primarily,  is  an  "act,  an  incident,  a  cir- 
cumstance." Worcester's  Dictionary.  The  latin  word  is 
factum^  from  facerey  to  make,  to  do.  Webster  defines  a  fact  as 
'^  an  act,  event,''  and  gives  as  synonyms  "  act,  deed,  perform- 
ance, event,  incident,  occurrence,  circumstance."  Bouvier 
defines  a  fact  as  *'  an  action,  a  thing  done,  a  circumstance." 

Whether  or  not  upon  the  facts  and  circumstances  attending 
the  shooting,  the  conclusion  shall  be  reached  that  appellant 
had,  or  had  not,  a  '^  reason  "  or  "  cause  "  for  the  shooting,  will 
depend  upon  the  moral  sense,  the  reasoning  faculties,  and  the 
preconceived  notions  of  the  witness  upon  the  question  of 
self-defence.  All  persons  do  not  reason  alike,  and  do  not 
come  to  the  same  conclusion  from  the  same  given  facts.  Upon 
the  facts  and  circumstances  of  the  case,  one  may  conclude  that 
appellant  had  ample  reason  for  the  shooting  in  the  manner 
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and  at  the  time  he  did.  Upon  the  same  -facts  and  circum- 
stances,  another  may  conclude  that  he  had  no  reason  at  all. 

This  isamp^  illustrated  by  the  numerous  cases  where  dying 
men  have  made  declarations,  and  at  the  same  time  given  such 
facts  as  to  show  that  the  declarations  were  inferences,  con- 
clusions and  opinions.  And  these  cases  show,  too,  how  very 
dangerous  it  is  to  admit  such  declarations  when  they  embody 
anything  more  than  primary  facts ;  and  how  hazardous  it  is 
to  hold  as  the  statement  of  fitcts  declarations  which  may  be 
but  the  result  of  inferences  and  conclusions  from  facts  not 
stated. 

In  the  case  of  Binns  v.  State,  46  Ind.  311,  the  dying  dec- 
laration by  the  woman  was  that  it  was  her  husband,  the  de- 
fendant, who  shot  her.  If  she  had  stopped  w^ith  that,  th» 
declaration,  perhaps,  would  have  been  called  the  statement 
of  a  fact,  would  have  gone  to  the  jury,  and,  probably,  pro- 
cured a  conviction.  It  was  further  developed  by  her  state- 
ments, however,  that  she  was  shot  through  a  windo^;  that 
she  did  not  see  the  person  who  shot  her,  but  based  her  state- 
ment upon  the  fact  that  the  husband  had  threatened  to  shoot 
her  through  the  window.  These  latter  statements  showed 
that  the  declaration  was  but  the  statement  of  an  opinion,  and 
hence  was  held  by  this  court  to  be  incompetent. 

So,  in  the  case  of  Warren  v.  States  9  Tex.  App.  619  (35 
Am.  R.  745),  the  dying  man  said  :  "  I  know  Geo.  Warren 
shot  me/'  If  he  had  stopped  there,  it  might,  perhaps,  be  said 
that  he  but  stated  a  fact ;  but  he  added,  "  for  he  threatened 
me."  This  showed  that  the  former  part  of  the  declaration 
was  but  an  opinion,  and  hence  incompetent. 

So,  in  the  case  of  Shaw  v.  People,  3  Hun  (N.  Y.)  272, 
already  cited  (S.  C,  People  v.  Shaw,  63  N.  Y.  36),  the  woman 
who  was  dying  from  the  effects  of  poison,  said :  '^  Charles  " 
(her  husband)  ^'  and  the  Briggs  woman  was  the  cause  of  all 
this  suffering,  the  cause  of  all  this.''  Here  was  an  unquali- 
fied, emphatic  statement.     In  a  subsequent  statement  to  an- 
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other  person  she  said  that  she  "  expected  it  was  Charles  and 
Mrs.  Briggs." 

Many  such  cases  might  be  cited,  and,  as  I  have  said,  thej 
all  show  the  necessity  of  requiring  the  primary  facts. 

In  the  case  before  us,  there  were  facts  and  circumstances 
connected  with  the  shooting,  and  these  Casey  must  have  had 
in  mind  when  he  declared  that  there  was  no  "reason"  or 
*'  cause,"  or  else  he  stated  his  opinion  without  any  reference 
at  all  to  the  facts  and  circumstances  which  must  be  known 
before  any  one  could  say  that  there  was  no  "  reason  "  or 
*^  cause  "  for  the  shooting.  As  I  have  said,  the  one  vital  ques- 
tion in  the  case  was,  had  appellant  a  reason  or  cause  for  the 
shooting?  That  was  the  ultimate  fact  to  be  settled.  How 
shall  it  be  settled  ?  Shall  the  whole  question  be  disposed  of 
by  the  dying  declaration,  or  shall  the  jury,  who  are  the  triers 
of  the  facts,  determine  as  to  whether  or  not  there  was  a  "  rea- 
son "  or  "  cause  "  ?  How  shall  the  jury  get  at  the  facts  ? 
Shall  they  perform  the  mental  process,  make  the  inference, 
and  form  their  opinion  from  the  facts  and  circumstances  at- 
tending the  shooting,  or  shall  that  be  done  for  them  by  the 
witnesses — in  this  case  by  the  dying  man  ?  Shall  he  give  to 
the  jury  the  facts  and  circumstances,  or  shall  he  keep  them 
to  himself,  and  give  to  them  the  ultimate  fact  that  he  has  in- 
ferred from  the  facts  and  circumstances,  his  opinion  upon 
those  facts  and  circumstances?  Could  the  jury  have  the  fkcts 
and  circumstances,  they  might  readily  disagree  with  him  as 
to  the  existence  of  a  "  reason  "  or  "  cause  "  for  the  shooting. 
Had  he  stated  the  facts  and  circumstances,  it  might  readily 
have  appeared  to  the  court  that  the  declaration  was  but  an 
opinion  without  sufficient  facts  upon  which  to  rest. 

It  is  stated  in  the  principal  opinion  that  such  a  conclusion 
(the  declaration)  "  is  not  the  expression  of  an  opinion,  but  is 
the  statement  of  a  conclusion  of  fact,  from  observed  facts, 
which,  under  all  the  authorities,  is  competent.**  I  can  not 
concur  in  this,  either  as  a  general  proposition  of  law  or  as  ap- 
plied to  this  case. 
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My  understanding  of  the  law  is,  that  in  no  case  is  it  com- 
petent for  a  witness  to  state  an  inference  or  conclusion  from 
facts,  where  it  is  possible  to  give  the  facts  to  the  jury.  A 
non-expert  witness  may,  in  some  cases,  express  an  inference 
or  opinion,  but  the  uniform  holding  of  this  court  has  been, 
and  I  understand  it  to  be  the  rule  everywhere,  that  he  can 
not  express  an  opinion  until  he  has  first,  so  fietr  as  it  is  }K)ssi- 
ble,  stated  the  facts  upon  which  the  opinion  is  based.  That 
a  non-expert  witness  may  give  an  opinion  at  all,  is  the  rule 
of  necessity,  and  outside  of  the  general  rule.  When  the 
<3ase  is  one  in  which  all  the  facts  can  be  presented  to  the  jury, 
then  no  opinion  can  be  given,  because  the  jury  are  as  well 
qualified  as  the  witness  to  form  a  conclusion. 

In  the  case  of  Evariavitte,  etc.,  R.  R,  Co,  v.  Fits^atriok,  10 
Ind.  120,  it  was  said :  ''As  a  general  rule,  witnesses  are  only 
permitted  to  state  facts,  such  as  are  within  their  own  personal 
knowledge.  Opinions,  beliefs  and  dediictions,  must  be  con- 
fined to  the  tribunal  whose  duty  it  is  to  decide  upon  ques- 
tions of  fact.*' 

In  the  case  of  Loshbaugh  v.  Birdsell,  90  Ind.  466,  it  was 
held  that  a  witness  can  not  give  his  opinion  that  a  highway 
will  or  will  not  be  of  public  utility.  It  was  said :  "  There 
was  no  difficulty  in  putting  the  jury  in  possession  of  all  the 
facts  pertinent  to  this  inquiry,  and  they  are  supposed  to  be 
as  well  qualified  to  form  an  opinion  from  the  facts  as  the  wit- 
nesses themselves.  *  *  *  The  admission  of  these  opin- 
ions also  seems  to  trench  upon  the  rule  that  witnesses  can 
not  usurp  the  province  of  the  jury,  which  they  would  do 
were  they  allowed  to  express  opinions  upon  the  very  issue 
upon  trial." 

In  the  case  of  Yost  v.  Oonroy,  92  Ind.  464,  it  was  held  that 
the  opinion  of  a  witness  as  to  the  public  utility  of  a  ditch, 
and  the  amount  of  damages  it  may  cause  to  lands,  is  not 
proper  evidence.  It  was  said :  "  To  hold  otherwise  would 
put  the  witnesses  in  the  place  of  the  jurors,  and  commit  to 
Vol.  105.— 32 
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them  the  decision  of  the  amount  of  recovery.  A  contrary 
doctrine  would  also  violate  the  rule  that  witnesses  can  not 
express  an  opinion  upon  the  precise  point  which  the  issuer 
present  for  the  decision  of  the  jury." 

There  are  cases  where  the  witness  can  not  put  before  the 
jury,  in  an  intelligible  and  comprehensible  form,  the  whole 
ground  of  his  judgment  or  opinion.  In  such  cases,  after  the 
witness  has  stated  all  the  facts  that  it  is  possible  to  state,  he 
may,  from  the  necessity  of  the  case,  give  an  opinion. 

When  questions  as  to  the  condition  of  the  mind  and  body 
are  the  questions  in  issue,  there  are  often  many  things  in  the 
acts,  deportment  and  appearance  of  the  party  which  create  a 
fixed  and  reliable  judgment  in  the  mind  of  the  observer,  that 
can  not  be  conveyed  in  words  to  the  jury.  That  a  person 
appears  to  be  sick,  sad  or  intoxicated,  may  well  be  known 
by  observation,  and  yet  there  is  no  way  to  describe  the  ap- 
pearance except  by  the  words  that  necessarily  embody  the 
conclusion  reached  by  observation.  And  so,  a  witness  may 
know  a  person,  and  yet  he  can  not  convey  to  the  jury  in 
words  how  he  knows  him.  In  such  cases,  the  rule  of  neces- 
sity allows  the  witness  to  give  an  opinion,  for  it  is  nothing 
but  an  opinion  as  to  the  identity  of  the  person.  Carthage 
T.  P.  Co.  V.  Andrews,  102  Ind.  138  (142).  This  is  the  doc- 
trine laid  down  in  the  cases  of  Yost  v.  Oonroy,  supra,  and 
Bennett  v.  Meehan,  83  Ind.  566,  cited  in  the  principal  opinion. 

In  the  case  oi  Staie  v.  Williams^  67  N.  C.  12,  after  holding 
that  statements  of  personal  identity  are  opinions,  admitted 
from  necessity,  that  there  must  be  a  limit  to  the  admission  of 
opinions,  and  that  the  witness  can  not  substitute  his  judg- 
ment for  that  of  the  tribunal  to  whom  the  law  has  committed 
the  decision  of  the  fact,  it  was  said :  "  We  think  the  limit 
may  be  drawn  without  any  difficulty,  and  consistently  with 
the  habitual  practice  of  courts.  Whenever  the  opinion  of 
the  witness  upon  such  a  question,  or  on  one  coming  under  the 
same  rule,  is  the  direct  result  of  observation  through  hi& 
senses,  the  evidence  is  admitted.   *   *   *   But  if  the  opinion 
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of  the  witness  is  the  result  of  a  course  of  reasoning  from 
collateral  facts,  it  is  inadmissible.  ^  4^  *  Jq  gy^h  a  case  the 
tribunal  is  as  competent  to  reason  out  the  resultant  opinion 
as  the  witness  is ;  and  by  the  theory  of  law,  it  alone  is  com- 
petent to  do  so.  To  allow  any  influence  to  the  opinion  of  the 
witness  would  be  unnecessjarily  to  substitute  him  to  the  func- 
tion of  the  tribunal/'  See,  also,  Ferguson  v.  Hubbelly  97 
N.  Y.  507  (49  Am.  R.  544) ;  Bissell  v.  Wert,  35  Ind.  54. 

To  say  that  Casey's  declaration  was  "  the  statement  of  a 
conclusion  of  fact  from  observed  facts,"  does  not  help  the  case. 
It  was  not  for  him  to  draw  conclusions  from  the  facts,  and 
state  them  instead  of  the  facts.  It  was  the  province  of  the 
jury  to  draw  the  conclusions,  and  to  do  that,  the  facts,  and 
not  the  conclusions,  should  have  been  stated  by  Casey.  A 
conclusion  from  facts  by  a  witness,  in  my  judgment,  is  noth- 
ing more  nor  less  than  an  opinion  upon  those  facts.  The 
witness  must  know  the  facts,  weigh  them,  and  reason  about 
them,  and  whether  he  says  after  this,  I  conclude  that  there 
was  no  reason  for  the  shooting,  or  in  my  opinion  there  was 
no  reason  for  the  shooting,  is  all  the  same.  The  mental  pro- 
cess by  which  the  conclusion  is  reached  is  the  same,  and  the 
result  is  the  same  however  it  may  be  declared. 

Dying  declarations,  of  course,  must  be  limited  and  con- 
fined to  the  circumstances  forming  a  part  of  the  rea  gestce. 
They  can  not  relate  to  what  preceded,  nor  to  what  followed 
the  shooting,  unless  so  close  in  time  and  connection  as  to  be 
a  part  of  the  res  gestas.  Montgomery  v.  I^ate,  supra.  Now, 
what  did  or  what  could  have  occurred  in  connection  with  the 
shooting,  that  Casey  could  not  have  related  ?  Is  it  possible 
that  there  was  anything  that  he  could  not  have  related,  which 
in  any  proper  way  could  have  produced,  or  contributed  in 
producing,  the  conclusion  or  opinion  that  appellant  had  no 
reason  for  the  shooting?  Was  there  anything,  could  there 
have  been  anything,  connected  with  the  shooting  to  create  the 
necessity  for  admitting  the  conclusion  or  opinion  of  Casey 
instead  of,  and  unaccompanied  by,  the  facts?  What  was  done 
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and  what  was  said,  could  easily  have  been  related.  I  can 
imagine  nothing  else  upon  which  Casey  could  rest  a  conclu- 
sion that  there  was  no  reason  for  the  shooting.  If  there  was 
no  disagreement,  and  no  angry  words,  he  could  have  so  stated. 
If  he  made  no  assault  and  no  threats,  he  could  have  so  stated. 
If  Casey  had  made  the  statement  as  a  witness  upon  the  stand, 
every  fact  upon  which  he  based  his  conclusion  could  have 
been  developed  by  a  cross-examination.  If  so,  the  facts,  and 
not  the  conclusions,  should  have  been  given  in  the  declaration. 
Surely,  if  a  witness  can  state  all  the  facts  which  determine  the 
question  of  the  public  utility  of  a  highway,  the  facts  which 
will  determine  whether  or  not  appellant  had  a  reason  for  the 
shooting  can  be  stated.  And  if  a  witness  may  not  give  his 
opinion  as  to  whether  or  not  a  highway  will  be  of  public 
utility,  surely  he  should  not  be  allowed  to  give  his  opinion  in 
a  case  like  this,  involving  life  and  liberty,  and  where  there  is 
no  opportunity  for  a  cross-examination. 

When  Casey  declared  there  was  no  reason,  in  answer  to  the 
question  put  to  him,  he  went  beyond  the  res  gestce,  and  covered 
everything  that  might  have  operated  as  a  reason,  whether  im- 
mediately connected  with  the  shooting  or  preceding  it. 

It  is  further  stated  in  the  principal  opinion  that  the  dec- 
laration was  the  statement  of  a  negative  fact,  and  that  neg- 
ative facts  can  only  be  proven  by  a  denial.  I  respectfully 
submit  that  this  assumes  the  point  in  controversy.  A  neg^ 
ative  fact,  it  may  be,  can  be  proven  by  a  denial ;  but  a  neg- 
ative conclusion  can  not.  There  are  many  conclusions  that 
might  as  well  be  called  negative  facts  as  the  declaration  un- 
der discussion.  For  example,  a  person's  real  estate  is  assessed 
as  benefited  by  the  construction  of  a  drain,  or  the  opening  or 
repairing  of  a  street.  He  claims  that  it  is  not  benefited  at 
all.  The  other  party  claims  that  it  is.  Whether  or  not  it  is 
benefited,  and  if  so,  how  much,  are  questions  to  be  settled  by 
the  trial.  That  it  is  not,  is  the  negative  which  the  owner 
seeks  to  establish.  The  other  party  can  not  have  his  wit- 
nesses state  how  much  it  is  benefited.   Yost  v.  Oonroy,  supra. 
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And  where  the  issue  is  benefit  or  no  benefit,  such  witnesses 
can  not  state  that  the  lands  are  benefited.  It  seems  to  me 
that  it  must  be  equally  clear  that  the  owner  can  not,  on  the 
plea  that  he  wishes  to  prove  a  negative  fact,  have  his  wit- 
nesses testify  that  it  is  not  benefited  at  all,  because  that  must 
be  a  conclusion,  dependent  upon  primary  facts.  The  facts, 
and  not  the  conclusion,  should  be  given  to  the  jury. 

The  principal  opinion  distinguishes  between  the  existence 
of  a  reason  and  the  existence  of  a  sufficient  or  insufficient 
reason,  and  holds  that  a  witness  may  state  that  there  was  no 
reason,  because  he  thereby  but  states  a  fact,  and  that  he  can 
not  state  that  there  was  a  sufficient  or  insufficient  reason,  be- 
cause he  would  thereby  express  an  opinion.  In  my  judg- 
ment, the  diflFerence  is  in  degree  and  not  in  quality.  In 
either  case,  the  witness  must  reason  from  the  primary  facta. 
If  he  says  there  was  no  reason,  he  expresses  a  conclusion  and 
opinion.  If  he  says  there  was  no  sufficient  reason,  he  ex- 
presses a  double  conclusion  and  opinion;  one  as  to  the  ex- 
istence and  the  other  aa  to  the  sufficiency  of  the  reason.  The 
declaration  that  appellant  '^  had  no  reason  that  I  know  of," 
I  submit,  shows  upon  its  face  that  Casey  was  not  stating  a 
fact,  but  an  opinion.  And  for  such  an  opinion  a  witness 
could  not  be  convicted  upon  the  charge  of  perjury,  however 
unfounded  it  might  be,  because  it  is  not  the  statement  of  a 
fact.  Commonwealth  v.  Brady,  5  Gray,  78.  Finally,  I  think 
I  am  supported  in  my  conclusion  in  this  case,  by  the  case  of 
Montgomery  v.  Staie,  80  Ind.  338,  already  cited.  In  that 
case  death  resulted  from  an  attempt  to  produce  an  abortion. 
It  was  held  that  the  death  was  the  subject  of  inquiry,  and 
that  hence  it  was  a  case  for  the  admission  of  dying  declara- 
tions. The  dying  declaration  was  that  "the  operation  was 
performed  for  the  purpose  of  producing  an  abortion."  It 
was  held  that  this  declaration  should  have  been  excluded. 
It  was  said :  "  What  the  purpose'of  an  act  was  is  an  infer- 
ence from  facts,  and  witnesses  must  state  the  facts,  and  not  their 
conclusions.     A  witness  would  have  been  required  to  state 
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what  was  said  and  done.  Facts  are  to  be  stated  by  witnesses ; 
inferences  to  be  made  by  the  jury.  This  rule  should  be  ap- 
plied with  jealous  care  to  dying  declarations.  As  the  ac- 
cused can  not  cross-examine^  there  are  no  means  of  testing  the 
correctness  of  the  conclusion.  It  may  be  entirely  without  any 
foundation  in  fact.  But  we  need  not  discuss  this  question,  for 
it  is  well  settled  that  dying  declarations  must  speak  to  iGsusts 
only^  and  not  to  mere  matters  of  opinion.^'  I  submit  that 
the  declaration  in  that  case  comes  as  near  being  the  statement 
of  a  &ct  as  the  declaration  in  this  case.  The  mental  process 
necessary  to  reach  the  conclusion  in  that  case  would  be  less 
complicated  than  that  required  to  reach  the  conclusion  de- 
clared by  Casey.  In  this  case  as  in  that,  it  was  improper  for 
the  declarant  to  state  inferences  from  facts.  In  this  case  as 
in  that^  the  declarant  should  have  stated  what  was  done  and 
said.  In  this  case  as  in  that,  facts  were  to  be  stated  by  the 
witness,  and  inferences  to  be  made  by  the  jury.  In  this 
case  as  in  that,  the  conclusion  by  the  declarant  may  be  en- 
tirely without  foundation. 

The  cases  are  not  in  all  respects  the  same,  but  in  my  judg- 
ment, I  am  right  here,  or  the  reasoning  there  is  unsound.  I 
think  that  I  am  correct  in  my  position  in  this  case,  and  that 
the  reasoning  there  is  sound,  and  supported  by  authority 
everywhere. 

Mitchell,  J.,  concurs  in  the  dissenting  opinion. 

Filed  March  4, 1886. 


No.  12,403. 

Russell  ^.  Cleary  et  al. 

Exemption  fbom  Execution.— Jtfa/ictous  Prottecviiion* — Judgment  for  OobU, 
— Where  a  judgment  for  costs  is  rendered  against  the  plaintiff  in  an  ac- 
tion for  malicious  prosecution,  he  is  not,  as  to  such  judgment,  entitled  to 
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claim  the  exemption  from  execution  provided  by  section  703,  B.  S. 
1881. 
EzECUTiOK. — Ir^unetion, — Tender, — Where  an  execution  has  been  issued  on 
a  judgment  which  is  right  as  to  a  part  of  its  amount,  the  execution  de- 
fendant  can  not  enjoin  the  collection  of  the  execution  until  he  has  first 
paid  or  tendered  the  part  which  is  right. 

From  the  Vigo  Superior  Court. 

S.  C.  Stimson  and  R.  B.  Stimson,  for  appellant. 
B.  E.  Rhoada  and  E.  F,  Williams^  for  appellees. 

HowK,  J, — Errors  are  assigned  here  by  appellant  Bussell, 
the  plaintiff  below,  upon  the  decisions  of  the  superior  court, 
(1)  in  sustaining  the  separate  demurrers  of  appellee  Stephen 
Hedges  to  each  of  the  first  and  second  paragraphs  of  com- 
plaint, and  (2)  in  overruling  his  motion  for  a  new  trial. 

In  the  first  paragraph  of  his  complaint,  appellant  alleged 
that,  on  the  19th  day  of  May,  1882,  he  was  plaintiff  in  an 
action  then  pending  in  the  superior  court  of  Vigo  county, 
against  appellee  Hedges,  for  malicious  prosecution;  and  that, 
on  the  day  last  named,  appellant  dismissed  his  aforesaid  ac- 
tion for  malicious  prosecution,  and  the  costs  therein  were 
taxed  against  him  in  the  sum  of  $56.90;  that  afterwards,  oH 
^November  24th,  1883,  appellee  Hedges  caused  an  execution 
to  be  issued  against  appellant  for  the  collection  of  such  costs, 
and  placed  such  execution  in  the  hands  of  appellee  Cleary, 
sheriff  of  Vigo  county,  who  proceeded  to  levy  the  same 
upon  appellant^s  property ;  that  appellant  was  then  and  since 
a  householder  of  the  State  of  Indiana,  and,  as  such,  de- 
manded the  benefit  of  exemption  from  execution,  and  deliv- 
ered to  such  sheriff,  at  the  time  of  making  such  demand,  a 
full,  true  and  complete  schedule  and  inventory  of  all  his 
property  of  every  name  and  description,  in  due  form  of  law, 
and  verified  by  appellant's  affidavit;  that  appellee  Cleary, 
by  Hedges'  direction,  in  disregard  of  such  demand  and  sched- 
ule, levied  upon  and  was  proceeding  to  sell  appellant's  prop- 
erty, and  refused  to  set  off  to  appellant  any  property  as  ex- 
empt from  execution,  to  his  irreparable  injury;  that  all  of 
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appellant^s  property  was  worth  less  than  $600,  and  should 
all  be  set  oflF  to  him  as  free  from  execution;  that  the  appel- 
lees, after  appellant  had  demanded  exemption  of  his  prop- 
erty at  the  hands  of  sheriff  Cleary,  and  had  delivered  to  him 
such  schedule  and  inventory,  unlawfully  entered  appellant's 
house  and  levied  upon  and  seized  his  household  goods,  and 
his  wife  being  then  and  there  sick  was  so  disturbed,  ex- 
cited and  frightened  by  such  unlawful  doings  of  appellees, 
that  her  malady  was  greatly  aggravated ;  and  appellant  aver- 
red that  he  had  been  damaged,  by  such  unlawful  doings  of 
appellees  in  the  sum  of  $600.  Wherefore  appellant  prayed 
that  appellees  be  restrained  from  selling  such  property,  and 
that  the  execution  of  such  judgment  be  enjoined,  and  for 
$500  damages,  etc. 

In  section  703,  R.  S.  1881,  in  force  since  May  Slst,  1879, 
which  section,  except  as  to  the  amount  of  the  exemption,  is 
substantially  a  re-enactment  of  section  1  of  "An  act  to  ex- 
empt property  from  sale  in  certain  cases,"  approved  Febru- 
ary 17th,  1852,  it  is  provided  as  follows: 

"An  amount  of  property  not  exceeding  in  value  six  hun- 
dred dollars,  owned  by  any  resident  householder,  shall  not 
be  liable  to  sale  on  execution  or  any  other  final  process  from 
a  court,  for  any  debt  growing  out  of  or  founded  upon  a  con- 
tract, express  or  implied,  after  the  taking  effect  of  this  act." 

In  construing  the  provisions  of  this  section  of  the  statute, 
it  has  been  uniformly  held  by  this  court,  that,  under  such 
provisions,  property  can  only  be  claimed  by  a  resident  house- 
holder, as  exempt  from  sale  on  execution,  where  the  judg- 
ment has  been  rendered  in  an  action  upon  a  cause  of  action 
growing  out  of  or  founded  upon  a  contract  express  or  im- 
plied. State,  ex  reLyV.  Melogue,  9  Ind.  196;  Thompson  v. 
Ross,  87  Ind.  156;  State,  ex  reL,  v.  Mcintosh,  100  Ind.  439. 

In  the  case  in  hand,  it  will  be  seen  from  the  summary  of  the 
first  paragraph  of  complaint  heretofore  given,  that  the  judg- 
ment for  costs  against  the  appellant,  and  as  to  which  he 
claimed  an  exemption  of  his  property  from  sale  on  an  exe- 
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cution  issued  thereon,  was  rendered  in  an  action,  not  upon 
contract  express  or  implied,  but  to  recover  damages  for  a  ma- 
licious prosecution,  and  sounding  in  tort.  In  Nowling  v.  3/c- 
Intoshy  89  Ind.  593,  in  speaking  of  a  complaint  similar,  in 
some  respects,  to  the  complaint  now  under  consideration,  the 
court  said :  "  There  was  no  error  in  sustaining  the  demurrer 
to  the  complaint  in  this  suit.  It  was  insufficient  because 
exemption  exists  only  in  actions  upon  contract,  and  because 
it  claimed  exemption  on  a  judgment  obtained  in  an  action 
sounding  in  tort.  Boesker  v.  Pickett,  81  Ind.  554 ;  Keller  v. 
McMahan,  77  Ind.  62." 

We  held  substantially  in  Church  v.  Hay,  93  Ind.  323,  that 
the  costs  recovered  by  the  plaintiff,  in  a  suit  for  tort,  being 
an  incident  of  the  judgment  for  his  damages,  are  collectible 
on  execution  as  the  damages  are  collectible;  the  judgment  is 
an  entirety,  and  no  property  is  exempt  from  the  execution 
thereon,  either  for  the  damages  or  for  the  costs.  In  State, 
ex  rd.,  V.  Mcintosh,  supra,  there  was  a  judgment  for  costs 
against  the  plaintiff^s  relator,  Wingler,  rendered  in  a  special 
proceeding,  not  founded  upon  contract  nor  sounding  in  tort. 
An  execution  issued  on  such  judgment  was  levied  by  Mcin- 
tosh, sheriff,  on  the  property  of  Wingler,  and  he  demanded 
that  such  property  should  be  set  apart  to  him  as  exempt 
from  sale  on  such  execution.  The  sheriff  refused  to  comply 
with  such  demand,  and  Wingler  filed  his  complaint  for  a 
mandate  to  compel  sheriff  Mcintosh  to  comply  with  his  de- 
mand for  the  exemption  of  his  property  from  sale  on  such 
execution.  Mcintosh's  demurrer  to  this  complaint  was  sus- 
tained by  the  circuit  court,  and  Wingler  appealed  to  this 
court.  In  affirming  the  judgment  below,  we  held,  in  sub- 
stance, and  correctly  so,  we  think,  that  costs  are  not  a  mat- 
ter of  contract,  but  are  given  or  withheld  by  statute ;  and 
that  where  an  execution  is  issued  upon  a  judgment  for  costs, 
and  it  does  not  appear  that  such  costs  were  incident  to  any 
debt  founded  upon  a  contract,  express  or  implied,  the  execu- 
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tion  defendant^  though  a  resident  householder,  can  not  claim 
any  of  his  property  as  exempt  from  sale  on  such  execution. 

In  the  case  under  consideration,  we  are  of  opinion  that  no 
error  was  committed  by  the  superior  court  in  sustaining  the 
demurrer  to  the  first  paragraph  of  ap|>ellant's  complaint. 
Berry  v.  Nichols,  96  Ind.  287. 

In  the  second  paragraph  of  his  complaint,  appellant  asks 
a  court  of  equity  to  enjoin  the  appellees  from  collecting  the 
aforesaid  execution  against  him,  issued  on  such  judgment  for 
costs,  upon  the  ground  that  appellee  Hedges  could  only  re- 
cover judgment  for  the  costs  made  by  himself,  in  the  action 
for  malicious  prosecution,  namely,  the  sum  of  $40 ;  and  that, 
as  the  execution  was  issued  for  the  sum  of  $56.90,  the  aggre- 
gate costs  of  both  parties,  appellant  as  well  as  appellees,  it 
was  erroneous  as  to  the  excess  over  $40,  namely,  $16.90,  and 
appellant  was  entitled  to  an  injunction  against  such  execu- 
tion. If  appellant  had  paid  or  tendered,  before  he  com- 
menced this  suit,  the  judgment  against  him  for  $40  costs,  it  is 
possible  that  he  might  have  an  injunction  against  the  execu- 
tion as  to  the  residue,  to  wit,  $16.90  of  such  costs,  though 
this  point  we  need  not  and  do  not  decide.  What  we  do  de- 
cide is  that  where  an  execution  has  been  issued  on  a  judg- 
ment, which  is  confessedly  right  as  to  a  part  of  its  amount, 
the  execution  defendant  can  not  enjoin  the  collection  of  such 
execution,  until  he  has  first  paid  or  tendered  that  part  thereof, 
which  it  admitted  to  be  right.  In  such  a  case,  the  fiimiliar 
rule  is  applicable  that  a  suitor,  who  seeks  equitable  relief, 
must  affirmatively  show  in  his  complaint  that  he  has  first 
ofiered  to  do  equity ;  otherwise,  he  can  have  no  standing  in 
a  court  of  equity.  McWhinney  v.  Brinker,  64  Ind.  360; 
Lancaster  v.  DuHadway,  97  Ind,  565;  Bowe  v.  PeaJbodyy 
102  Ind.  198. 

The  demurrer  to  the  second  paragraph  of  complaint  was 
correctly  sustained. 

We  must  decline  to  consider  the  only  question  sought  to 
be  presented  under  the  alleged  error  of  the  court,  in  over- 
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ruling  the  motion  for  a  new  trial.  There  is  nothing  in  the 
question.  There  is  no  error  in  the  record  of  which  the  ap- 
pellant can  complain. 

The  judgment  is  affirmed,  with  costs. 

PUed  March  4, 1886. 


No.  11,860.  !j»  ^ 

The  Indiana,  Bloomington  and  Western  Railway       liw   »l 

Company  v.  Koons. 

CoNTRAcrr. — Judgment, — Merger. — A  party  can  not  present  by  piecemeal,  in 
successive  actions,  claims  which  grow  out  of  an  indivisible,  entire  con- 
tract, and  the  judgment  in  the  first  action  brought  is  a  conclusive  merger 
of  all  amounts  due  under  or  arising  out  of  the  contract  prior  to  the' 
bringing  of  such  action. 

8am£. — Only  One  Action  for  Breach  of  Ejitire  OontracL — Where  a  contract, 
upon  an  entire  consideration,  stipulates  for  the  performance  of  several 
acts  in  favor  of  the  same  person,  at  the  same  time,  it  is  entire,  and  sep- 
arate suits  can  not  be  maintained  to  recover  for  the  failure  to  perform 
each  several  act. 

Same. — Former  Adjudicaiion,—Bailroad, —  Damages.— Dwmisao^.— Where,  in 
consideration  of  the  conveyance  of  a  right  of  way,  a  railroad  company  con- 
tracts with  the  land-owner  to  construct  and  maintain  fences  along  such 
right  of  way  and  a  crossing  over  the  road,  a  judgment,  in  an  action  upon 
such  contract,  for  damages  for  a  failure  on  the  part  of  the  company  to 
construct  the  crossing,  is  a  bar  to  an  action  for  a  failure  to  construct  the 
fences,  although  in  the  former  action  the  plaintiff  expressly  dismissed 
and  withdrew  from  the  jury  all  claim  for  damages  relating  to  the  failure 
to  construct  the  fences. 

From  the  Henry  Circuit  Court. 

C.  W.  Fairbanks  and  0.  Oresham,  for  appellant. 
C.  S.  Hermly  and  8,  H.  Brovm,  for  appellee. 

Mitchell,  J. — On  the  31st  day  of  January,  1882,  the  In- 
•diana,  Bloomington  and  Western  Railway  Company  and 
Davault  Koons  entered  into  a  written  contract,  in  which  it 
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was  recited  that  in  consideration  that  Koons  had  conveyed  to 
the  railway  company  a  right  of  way  over  certain  lauds  owned 
by  him^  the  latter  agreed  to  maintain  fences  along  the  right 
of  way  so  conveyed,  and  to  construct  and  maintain  a  good 
and  sufficient  crossing  over  its  road,  with  cattle-guards  on 
each  side. 

This  suit  was  brought  upon  the  contract.  It  was  assigned 
as  a  breach  thereof,  that  the  railway  company  failed  to  erect 
the  fences  according  to  the  agreement,  whereby  the  plaintiff 
sustained  damage.  It  is  alleged  that  the  reasonable  cost  for 
the  erection  of  the  fences  will  be  eight  hundred  dollars,  and 
that  the  plaintiff  has  sustained  special  damage  by  reason  of 
the  failure  of  the  defendant,  in  that  he  has  been  for  two  years 
prevented  from  using  his  tillable  and  pasture  lands  lying  ad- 
jacent to  the  unfenced  right  of  way. 

The  defence  is  predicated  upon  a  former  adjudication, 
whereby  it  is  claimed  the  plaintiff's  right  of  recovery  on  the 
contract  is  merged  in  a  prior  judgment. 

The  answers  alleged,  in  substance,  that  on  the  12th  day  of 
October,  1883,  in  the  Henry  Circuit  Court,  the  plaintiff  im- 
pleaded the  defendant  in  a  certain  action  on  the  same  writ- 
ten agreement  and  cau^e  of  action,  to  which  the  defendant 
appeared,  and  that  by  the  consideration  and  judgment  of  the 
court,  on  issues  joined  on  a  complaint  on  the  same  identical 
contract,  the  plaintiff  recovered  a  judgment  of  forty  dollars^ 
which  remains  in  full  force^  etc. 

To  these  answers  it  was  replied^  in  substance^  that  in  the 
former  action  the  breach  in  the  contract  sued  on,  relating  to 
the  failure  of  the  defendant  to  erect  the  fences,  was  withdrawn 
from,  and  stricken  out  of,  the  complaint  before  the  jury  re- 
tired, and  that  the  finding  and  judgment  in  that  case  related 
solely  to  the  breach  of  the  contract  in  failing  to  construct  the 
crossing  and  cattle-guards  stipulated  for  in  the  agreement. 

A  demurrer  was  overruled  to  this  reply.  Upon  trial  by  a 
jury,  a  verdict  was  returned  for  the  plaintiff.  Over  a  motion 
for  a  new  trial,  judgment  was  rendered  on  the  verdict. 
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At  the  trial  the  defendant,  in  support  of  its  special  answers, 
offered  in  evidence  the  pleadings,  record  entries,  and  judg- 
ment in  the  former  suit.  Upon  objection  this  evidence  was 
rejected  as  immaterial  and  irrelevant.  The  following  entry 
appeared  on  the  record  of  the  prior  suit  as  it  was  offered  in 
evidence :  "  Thereupon  said  plaintiff  withdraws  frqm  the  con- 
sideration of  the  jury  and  dismisses  all  claim  for  damages 
except  for  the  breach  of  contract  in  failing  to  make  crossing." 

The  question  for  determination  is,  was  the  judgment  ren- 
dered in  the  prior  action  a  bar,  notwithstanding  the  dismissal 
of  so  much  of  the  complaint  as  related  to  the  claim  for  dam- 
ages for  the  failure  to  build  fences  ? 

It  was  alleged  in  the  complaint  in  the  first  action,  that  the 
railway  company  had  built  its  railroad  over  the  right  of  way 
conveyed  to  it  by  the  plaintiff,  and  that  it  had  been  running 
its  cars  since  the  1st  day  of  February,  1882. 

The  railway  company  having,  upon  a  consideration  re- 
ceived by  it,  contracted  to  build  the  fences,  and  having  taken 
possession  of  the  land,  it  became  its  duty  within  a  reasonable 
time  to  comply  with  its  contract.  The  duty  to  build  the 
fences,  and  to  construct  the  crossing  and  cattle-guards,  arose 
out  of  the  same  contract.  The  obligation  of  the  railway  com- 
pany was  to  discharge  both  stipulations  within  a  reasonable 
time.  Failing  to  comply  with  its  contract  within  a  reason- 
able time,  the  plaintiff  was  entitled  to  maintain  an  action  for 
a  breach  of  the  contract,  and  to  recover  as  damages  the  rea- 
sonable cost  of  erecting  the  fences  and  constructing  the  cross- 
ing. It  was  not  necessary  that  he  should  have  first  done  the 
work  which  it  was  the  duty  of  the  railway  company  to  do, 
before  he  could  maintain  the  action.  Logansporij  etc.,  R»  W. 
Co.  v.  Wray,  52  Ind.  578 ;  Lawton  v.  Fitehburg  B.  jB.  Cb., 
8  Cush.  230. 

Having  a  right  to  recover  for  the  failure  to  construct  the 
crossing,  the  plaintiff  had  at  the  same  time  the  right  to  re- 
<»over  on  the  same  contract  for  the  failure  to  build  the  fences. 
This  being  so,  it  was  not  rompotont  for  him,  after  recovering 
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part  of  the  damages  acerued  in  one  suit^  to  maintain  another 
suit  on  the  same  contract  to  recover  other  damages  which  had 
accrued  when  the  first  judgment  was  rendered. 

A  party  will  not  be  permitted  to  preseat  by  piecemeal^  in 
successive  suits,  claims  which  grow  out  of  an  indivisible,  en- 
tire contract,  and  which  might  have  been  litigated  and  de- 
termined when  the  first  suit  was  brought.  In  such  a  case,  the 
judgment  in  the  first  suit  will  be  a  conclusive  merger  of  all 
the  plaintiff^s  rights  under  the  contract. 

The  rule  is  well  stated  in  the  following  language :  "  Where 
the  action  is  upon  a  contract,  it  merges  all  amounts  due  un- 
der or  arising  out  of  the  contract,  prior  to  the  suit.  They 
constitute  a  single,  indivisible  demand.  The  plaintiflT  can 
not  be  allowed  to  split  up  the  various  covenants  or  promises 
contained  in  one  contract,  and  to  recover  upon  each  sepa- 
rately."   Freeman  Judg.,  section  240 ;  /6id.,  section  272. 

In  Henderson  v.  Henderson,  3  Hare  Ch.  100,  115,  the  rule 
was  stated  as  follows :  "  Where  a  given  matter  becomes  the 
subject  of  litigation  in,  and  of  adjudication  by,  a  court  of 
competent  jurisdiction,  the  court  requires  the  parties  to  that 
litigation  to  bring  forward  their  whole  case,  and  will  not 
(except  under  special  circumstances)  permit  the  same  par- 
ties to  open  the  same  subject  of  litigation  in  respect  of  mat- 
ter which  might  have  been  brought  forward  as  part  of  the 
subject  in  contest,  but  which  was  not  brought  forward,  only 
because  they  have,  from  negligence,  inadvertence,  or  even 
accident,  omitted  part  of  their  case." 

This  salutary  doctrine  of  the  law  is  grounded  upon  prin- 
ciples which  have  become  axiomatic,  and  which  have  often 
been  applied  by  this  court  in  cases  involving  claims  arising 
out  of  contracts  and  for  injury  to  property.  City  of  North 
Vernon  v.  Voeglery  103  Ind.  314;  Richardson  v.  Eagle  Ma- 
chine Works,  78  Ind.  422  (41  Am.  R.  584) ;  Cfrosby  v.  Jerolo- 
man,  37  Ind.  264;  Vlrich  v.  Drischell,  88  Ind.  354;  Ballard 
v.  Franklin  Life  Ins.  Co.,  81  Ind.  239 ;  Green  v.  Glynn,  71 
Ind.  336;  Ehoood  v.  Beymer.  100  Ind.  504;  State,  ex  rel.,  v. 
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Krug,  94Ind.  366;  Minorv.  Hill^bS  Ind.  176  (26  Am.R.  71) ; 
Griffin  v.  Wallace,  66  Ind.  410;  Bates  v.  Spooner,  45  Ind.  489. 

In  Bichardaon  v.  Eagle  Machine  Works,  supra,  it  was  said : 
"The  plaintiff  having  brought  and  prosecuted  to  final  judg- 
ment one  action  for  the  defendant's  breach  of  the  contract 
sued  on  in  this  case^  his  remedy  for  that  breach  is  exhausted. 
A  party  is  not  permitted  to  split  up  his  cause  of  action  and 
bring  two  suits  for  the  same  breach  of  a  contract^  where^  as 
in  this  case^  full  damages  might  have  been  demanded  and  re- 
covered in  the  first  action.'^ 

This  rule  is  applicable  to  all  contracts  which  are  entire 
and  indivisible  in  their  nature.  Whether  a  contract  is  entire 
or  not  is  to  be  determined  by  considering  whether  the  obli- 
gation which  it  imposes  is  to  be  discharged  at  different  times^ 
or  to  different  persons.  If  parties  have  stipulated  in  the 
same  contract  that  a  debt  shall  fall  due  in  instalments,  or 
that  several  distinct  obligations  which  it  imposes  shall  be  per- 
formed at  different  times,  at  stipulated  periods,  or  to  different 
persons,  the  consideration  for  each  separate  act  being  either 
expressly  or  impliedly  apportioned,  they  have  thereby  made 
the  contract  divisible  in  such  a  sense  that  an  action  may  be 
maintained  on  the  contract  to  recover  upon  each  separate  in- 
dependent stipulation  as  it  matures  or  is  broken.  In  such  a 
case,  the  presumption  would  be  that  all  such  claims  under 
the  contract  as  were  matured,  and  which  might  have  been  in- 
cluded in  the  action,  at  the  time  it  was  commenced,  were 
merged  in  the  judgment.  Minor  v.  Hill,  supra.  Whether 
it  might  be  shown  in  such  a  case,  that  one  or  more  of  such 
claims  as  might  have  been  included  were  withdrawn  before 
judgment,  we  need  not  determine.  When,  however,  a  con- 
tract upon  an  entire  consideration  stipulates  for  the  perform- 
ance of  several  acts,  in  favor  of  the  same  person,  at  the  same 
time,  such  a  contract  is  entire,  and  separate  suits  can  not  be 
maintained  to  recover  for  its  breach  in  respect  to  each  sev- 
eral act  stipulated  to  be  performed.  Lucesco  Oil  Co,  v.  Brewer, 
66  Pa.  St.  351;  Logan  v.  Oaffrey,  30  Pa.  St.  196;  8ecor 
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V.  Sturgia,  16  N.  Y.  548;  Orcmwell  v.  County  of  Sac,  94  U. 
S.  351.  Such  claims  constitute  an  entire  and  indivisible 
cause  of  action,  and  a  judgment  therein  is  a  bar  to  any  subse- 
quent action  founded  on  such  claims.  (yBeime  v.  Lloyd,  43 
N.  Y.  248;  Beloit  v.  Morgan,  7  Wall.  619;  SUin  v.  iS^m- 
booi  Prairie  Rose,  17  Ohio  St.  471;  Ewing  v.  McNairy,  20 
Ohio  St.  315;  DalUm  v.  Beniley,  15  111.  420;  Wells  Res 
Adjudicata,  section  240,  et  passim. 

The  contract  between  the  railway  company  and  Koons  was 
entire  and  indivisible.  When  any  breach  of  it  was  made  for 
non-performance,  the  breach  was  entire  so  far  as  it  remained 
unperformed,  and  but  one  action  could  be  maintained  for  such 
breach. 

The  withdrawal  of  a  part  of  the  claim  in  such  a  case  before 
judgment  can  not  preserve  the  right  to  bring  another  suit  for 
the  part  so  withdrawn.  Logan  v.  Chffrey,  supra;  2  Smith 
Leading  Cases,  669. 

The  reasons  for  withdrawing  the  claim,  which  is  made  the 
foundation  of  the  present  action,  from  the  consideration  of 
the  jury  in  the  former  suit,  are  not  disclosed.  Whatever  may 
have  induced  the  withdrawal,  since  the  claim  had  then  ma- 
tured and  arose  out  of  an  entire,  indivisible  contract,  it  can 
not  now  be  made  the  subject  of  a  separate,  independent  ac- 
tion. If  the  court  erroneously  rejected  evidence  which  was 
offered  in  support  of  the  claim,  the  appropriate  remedy  of  the 
plaintiff  was  to  secure  a  reversal  of  the  ruling  by  appeal. 
Having  allowed  the  case  to  proceed  to  judgment,  the  measure 
of  his  rights  under  the  contract  is  determined  by  that  judg- 
ment. The  case  is  not  within  the  ruling  in  Block  v.  Ebner, 
54  Ind.  544. 

The  questions  considered  are  presented  by  the  assignments 
of  error  calling  in  question  the  ruling  on  the  demurrer  to  the 
plaintiff's  reply  and  in  overruling  the  motion  for  a  new  trial. 

For  the  error  in  these  rulings  the  judgment  is  reversed, 
with  costs. 

Filed  March  4, 1886. 
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DiBEGT  Contempt. —  WhU  OonsUtvies, — Disorderly  conduct,  insulting  de- 
meanor to  the  court)  and  a  direct  disobedience  of  its  orders  in  facie 
eurioB,  constitute  a  direct  contempt. 

Same. — Power  to  Punish. --The  power  to  punish  for  direct  contempts  is  in- 
herent in  all  courts  of  superior  jurisdiction,  and  can  not  be  created, 
destroyed  or  abridged  by  the  Legislature. 

Same. — Legidative  Power  to  Require  Judge  to  make  Formal  Charge, — Qiuxre, 
as  to  whether  the  Legislature  has  power  to  require  the  judge  of  a  court 
of  superior  jurisdiction  to  make  any  formal  or  written  charge  of  a  di- 
rect contempt  occurring  in  open  court  and  in  the  presence  of  such  judge. 

Same. — AppeaL — Statement  of  Judge, — In  a  proceeding  for  a  direct  contempt 
of  court,  where  the  matter  takes  place  in  the  presence  of  the  court,  and 
the  judge  places  in  the  record  a  statement  of  the  occurrence  as  required 
by  statute,  the  appellate  court  will  accept  such  statement  as  true. 

From  the  Fulton  Circuit  Court. 

M,  L.  Essick  and  E.  Myers,  for  appellant. 
F.  T.  Hord,  Attorney  General,  and  W.  B.  Hord,  for  the 
State. 

Elliott,  J. — This  appeal  is  prosecuted  from  a  judgment 
declaring  the  appellant  guilty  of  a  contempt.  A  statement 
was  filed  by  the  judge  charging  the  appellant  with  a  direct 
contempt,  and  from  that  statement  we  take  these  material 
facts :  During  the  trial  of  a  cause  before  a  jury,  the  appellant, 
as  counsel,  propounded  a  question  to  a  witness ;  to  this  ques- 
tion an  objection  was  sustained ;  after  this  ruling  was  an- 
nounced the  appellant  arose  to  his  feet  and  insisted  upon  mak- 
ing an  argument  on  the  question  ruled  upon ;  the  court  re- 
quested him  to  sit  down,  as  an  argument  was  not  then  in 
order,  but,  as  the  statement  recites,  the  appellant  "  peremp- 
torily and  in  the  most  defiant  manner  declared  that  he  would 
not  obey  the  request  of  the  court,  and  said,  '  I  will  stand  here 
while  it  suits  me  to  do  so.' "  The  court  again  directed  him 
to  be  seated ;  this  direction  was  disobeyed,  whereupon  the 
Vol.  105.— 33 
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sheriff  was  directed  to  remove  the  appellant  to  another  part 
of  the  court- room.  The  sheriff  obeyed  this  order,  and  while 
the  appellant  was  passing  in  front  of  the  judge's  bench  he 
said  to  the  judge,  "  I  will  get  even  with  you."  A  counter 
statement  was  filed  by  the  appellant,  giving  a  somewhat  dif- 
ferent version  of  the  matter,  and  showing  that  the  judge,  in 
ruling  upon  the  objection,  made  an  ill-tempered  and  undig- 
nified remark. 

We  do  not  deem  it  necessary  to  set  forth  in  full  the  state-- 
ment  made  by  the  appellant,  for  we  can  not  yield  to  it  as 
against  the  statement  made  by  the  judge.  Where  a  matter 
takes  place  in  the  presence  of  the  court,  and  the  judge  places 
in  the  record  a  statement  of  the  occurrence,  the  appellate 
coui*t  is  bound  to  accept  as  true  the  statement  of  the  judge. 
It  would  lead  to  unseemly  conflicts  and  greatly  impair  the 
power  of  a  court,  and  much  weaken  the  respect  which  coun- 
sel are  bound  to  yield  to  it,  to  permit  attorneys  to  contradict 
statements  made  by  the  judge  rehearsing  matters  which  oc- 
curred in  open  court.  Where  an  act  constituting  a  direct  con- 
tempt is  committed  during  an  open  session  of  court  and  in 
the  presence  of  the  judge,  it  is  very  doubtful  whether  the 
Legislature  has  power  to  require  the  judge  to  make  any 
formal  written  charge,  but  we  need  not  now  decide  that  ques- 
tion— although  it  is  proper  to  say,  in  passing,  that  the  weight 
of  authority  is  that  the  Legislature  has  no  such  power — for 
here,  the  judge  in  obedience  to  the  statute,  did  make  a  formal 
statement.  As  that  statement  is  confined  to  matters  that  oc- 
curred in  open  session,  and  in  the  presence  of  the  judge,  we 
must  treat  it  as  importing  absolute  verity. 

While  we  are  compelled  to  accept  the  statement  of  the 
judge  as  true,  we  can  readily  perceive,  from  the  explanation 
contained  in  the  counter  statement  of  the  appellant,  that  the 
judge  was  betrayed  into  a  discourteous  remark  that  was  likely 
to  inflame  the  anger  of  an  attorney,  and  lead  him  into  a  line 
of  conduct  incompatible  with  the  duty  he  owed  to  the  court. 
It  is  a  matter  of  regret  that  a  judge  should  manifest  bad 
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temper  while  on  the  bench,  or  treat  counsel  rudely,  but  the 
wrong  of  the  judge  can  not  excuse  the  misconduct  of  counsel. 
It  is  often  necessary  for  a  judge  to  be  stem  and  determined, 
but  it  is  never  necessary  to  be  ill-tempered  or  discourteous. 
Even  if  we  should  adopt  appellant's  theory  that  the  judge 
was  in  the  wrong,  still  we  can  not  assent  to  the  conclusion 
that  he  was  not  himself  guilty  of  a  contempt,  for  the  ill- 
temper  or  harshness  of  the  judge  will  not  excuse  a  positive 
disobedience  of  the  orders  of  the  court,  or  a  contemptuous 
disregard  of  its  authority. 

The  power  to  punish  for  direct  contempts  is  inherent  in  all 
courts  of  superior  jurisdiction.  Thi^  power  is  not  conferred 
by  legislation,  but  is  an  inherent  power  residing  in  all  su- 
perior courts.  It  is  a  power  that  the  Legislature  can  neither 
create  nor  destroy.  It  is  as  essential  to  the  preservation  of 
the  existence  of  courts  as  is  the  natural  right  of  self-defence 
to  the  preservation  of  human  life.  The  judicial  is  a  co-or- 
dinate department  of  the  government,  and  courts  are  not 
the  mere  creatures  of  the  Legislature,  for,  if  they  were,  the 
judicial  department  would  be  a  subordinate  one,  dependent 
for  existence  and  power  upon  the  will  of  the  Legislature. 
This  it  is  not,  as  the  Constitution  expressly  declares  and  the 
united  voice  of  the  courts  aflBrm.  As  it  is  a  co-ordinate  branch 
of  government,  and  as  judicial  power  can  only  live  in  the 
courts,  it  must  follow  that  courts  possess  inherent  powers  which 
they  do  not  owe  to  the  Legislature,  and  among  these  powers 
is  that  of  the  right  to  punish  direct  contempts.  This  subject 
has  been  many  times  discussed,  and  the  doctrine  often  affirmed, 
without  diversity  of  judicial  opinion,  that  courts  do  possess 
the  power  to  punish  contempts  independent  of  legislation, 
and  that  this  power  is  one  the  Legislature  can  neither  destroy 
nor  abridge.  LittU  v.  ^aUy  90  Ind.  338  (46  Am.  R.  224) ; 
Rapalje  Contempts,  section  1 ;  Criminal  Contempts,  6  Crim. 
L.  Mag.  161.  We  are  not,  therefore,  to  look  to  the  statute 
alone  to  discover  what  constitutes  a  contempt. 

Disorderly  conduct,  insulting  demeanor  to  the  court,  and 
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a  direct  disobedience  of  it  orders,  in  facie  curioe^  constitute  a 
direct  contempt.  These  elements  are  here  present,  and  we 
oan  do  no  otherwise  than  sustain  the  judgment  of  the  trial 
court,  although  we  may  feel  that  there  was  something  of  hard- 
fihip  in  the  conduct  of  the  judge.  OmmonweaJth  v.  Band- 
ridge,  2  Va.  Cases,  408 ;  Bex  v.  Davison,  4  B.  &  Aid.  329 ; 
Thwing  v.  Dennie,  Quincy  (Mass.),  338;  United  States  v. 
Mnerson,  4  Cranch  C.  C.  188 ;  Wilson's  Case,  7  Q,  B.  984; 
United  States  v.  Anon.,  21  Fed.  Rep.  761. 

The  language  used  by  Lord  Denmak,  C.  J.,  ift  Wilson's 
Case,  supra,  so  well  applies  here  that  we  quote  it :  "  But  here 
it  appears  that  a  contempt  was  supposed  to  have  been  com- 
mitted. That  is  a  case  in  which  it  becomes  the  unfortunate 
duty  of  a  court  to  act  as  both  party  and  judge,  and  to  decide 
whether  it  has  been  treated  with  contempt.  We  can  not  de- 
cide upon  the  face  of  this  return  that  they  have  come  to  a 
wrong  conclusion.  A  court  may  be  insulted  by  the  most  in- 
nocent words,  uttered  in  a  peculiar  manner  and  tone.  The 
words  here  might  or  might  not  be  contemptuous,  according 
to  the  manner  in  which  they  were  spoken ;  and  that  is  what 
we  must  look  to.  If  the  words  might  be  contemptuously 
spoken,  that  was  an  ample  occasion  for  the  decision  of  the 
Royal  Court,  with  which  no  other  court  can  meddle.  Every 
court  in  such  a  case  has  to  form  its  own  judgment."  Wil- 
liams, J.,  in  the  same  case,  said :  "  It  is  quite  obvious  that 
contempt  may  be  shown  either  by  language  or  manner.  We 
can  imagine  language  which  would  be  perfectly  proper  if  ut- 
tered in  a  temperate  manner,  but  might  be  grossly  improper 
if  uttered  in  a  different  manner.  No  one  not  present  can  be 
a  competent  judge  of  this.'' 
Judgment  affirmed. 
FiM  March  5, 1886. 
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in  relation  to  a  change  of  judge,  are  applicable  thereto.  — -— — - 

Same.  —  Remonstrance.  — Special  Finding.  — Absence  0/  Finding  as  to  Public  \  I68    532| 

Vtiliiy,  etc, — Where  it  does  not  affirmatively  appear  from  the  special 
finding  of  facts,  in  a  drainage  proceeding,  either  that  the  proposed  drain 
will  improve  the  public  health,  or  benefit  a  public  highway  or  street,  or 
be  of  public  utility,  the  judgment  must  be  for  the  remonstrants. 

Same. — Exception  to  CoTiclvmon  of  Law  Admits  Correctness  of  Fads. — By  ex- 
cepting merely  to  the  conclusions  of  law  drawn  from  a  special  findings 
of  facts,  a  party  admits  that  the  facts  have  been  fully  and  correctly 
found  by  the  court. 

From  the  Shelby  Circuit  Court. 

0.  J.  Glessner  and  D,  L,  Wilaoriy  for  appellants. 
E.  K.  AdamSy  L.  J.  Hackney,  T.  B.  Adams  and  L.  T, 
Michener,  for  appellees. 

HowK,  J. — On  the  25th  day  of  April,  1883,  appellants 
Bass  and  Gordon  filed  their  petition  in  the  clerk^s  office  of 
the  Shelby  Circuit  Court,  praying  therein  for  the  location  and 
construction  of  a  certain  ditch  or  drain,  in  Shelby  county. 
Thereafter,  on  May  21st,  1883,  proof  was  made  by  appel- 
lants, to  the  satisfaction  of  the  court,  that  notice  had  been 
given  of  the  filing  of  such  petition,  in  the  manner  required 
by  section  2  of  the  amendatory  drainage  act,  of  March  8th, 
1883,  more  than  twenty  days  before  the  day  noted  on  the  pe- 
tition and  set  as  the  day  for  the  docketing  thereof.  (Acts 
1883,  p.  174.)  Thereupon,  it  was  ordered  and  adjudged  that 
the  matter  of  such  petition  be  entered  on  the  dockets  of 
the  court,  as  an  action  pending  therein.  On  May  26th, 
1883,  more  than  three  days  having  elapsed  after  the  docket- 
ing of  such  petition,  and  no  demurrer,  remonstrance  or  ob- 
jection having  been  filed  either  to  the  form  of  the  petition 
or  to  any  of  the  commissioners  of  drainage,  and  the  petition 
appearing  to  be  sufficient,  it  was  ordered  and  adjudged  by  the 
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court  that  such  petition  be  referred  to  the  commissioners  of 
drainage  of  Shelby  county,  who  were  required  to  meet  on  a 
day  and  at  a  place  named  in  such  order,  and  make  a  report 
of  their  proceedings  in  such  matter  to  the  court,  on  June 
16th,  1883. 

Afterwards,  on  June  18th,  1883,  the  commissioners  of 
drainage  filed,  in  open  court,  their  report,  verified  by  affi- 
davit ;  and,  on  the  same  day,  the  appellees  appeared  and  filed 
their  remonstrances  against  such  report.  Afterward,  on  Oc- 
tober 8th,  1883,  the  commissioners  of  drainage  filed  what  is 
called  "  their  amendment  to  their  original  report  herein,*'  and 
their  affidavit  annexed  thereto.  On  the  same  day,  appellees 
filed  their  written  motion  to  strike  from  the  files  of  this  cause 
such  amendment  of  the  original  report  of  the  commissioners 
of  drainage,  for  certain  specified  reasons.  Afterwards,  on 
October  11th,  1883,  upon  affidavit  filed,  appellees*  motion  for 
a  change  of  venue  from  the  judge,  or  a  change  of  judge,  was 
sustained  by  the  court.  Afterwards,  on  March  11th,  1884, 
before  the  Honorable  Thomas  W.  Woollen,  who  had  been 
duly  appointed  and  qualified  as  judge  pro  tempore  of  the 
court  below  for  the  trial  of  this  cause,  appellees*  motion  to 
strike  from  the  files  the  amendment  to  the  original  report  of 
the  commissioners  of  drainage  was  sustained  by  the  court. 
The  cause  was  tried  by  the  court,  and,  at  appellants'  request, 
the  court  made  a  special  finding  of  facts  and  thereon  stated, 
as  its  conclusion  of  law,  "  that  the  ditch  proposed  is.  not  of 
public  utility,  and  the  board  of  commissioners  having  taken 
jurisdiction  thereof,  this  court  will  not  interfere  by  ordering 
the  construction  of  the  ditch  asked  for  in  this  cause."  Over 
appellants'  exceptions  to  its  conclusion  of  law,  the  court  ren- 
dered judgment  for  the  dismissal  of  the  cause,  and  that  ap- 
pellees recover  of  appellants  their  costs. 

The  first  error  complained  of  here  by  appellants'  counsel, 
in  their  brief  of  this  cause,  is  the  sustaining  of  appellees' 
motion  for  a  change  of  venue  from  the  judge,  or  a  change  of 
judge.     It  is  claimed  by  counsel,  that  a  cause  such  as  this  is 
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not  a  civil  action,  but  a  special  proceeding  under  the  statute 
-concerning  drainage ;  and,  as  that  statute  contains  no  pro* 
vision  for  a  change  of  venue  from  the  judge,  or  a  change  of 
judge,  counsel  contend  with  some  force  and  plausibility,  that 
the  court  erred  in  sustaining  the  motion  for  a  change  of 
judge.  But,  under  the  recent  decision  of  this  court,  the  con- 
tention of  appellants'  counsel  is  untenable  and  can  not  be 
sustained.  Thus,  in  Neff  v.  Eeed,  98  Ind.  341,  it  was  held 
substantially  that  a  proceeding  for  the  location  and  construc- 
tion of  a  ditch  or  drain,  under  the  statute  concerning  drain- 
age, was  so  far  a  civil  action  that  the  provisions  of  the  civil 
code,  in  relation  to  a  motion  for  a  new  trial,  were  allowable 
and  applicable  to  such  proceeding.  So,  also,  in  Orume  v. 
Wilson,  104  Ind.  583,  the  court  said :  "  We  are  of  opinion 
that  in  drainage  cases  the  modes  of  procedure  and  the  rules 
of  practice  prescribed  by  our  civil  code  may  properly  be 
used  to  supply  omissions  in  the  drainage  statutes."  Accord- 
ingly, it  was  there  held  that,  although  there  is  no  provision 
of  our  drainage  statutes  which  authorizes  the  petitioner  for 
a  drain  to  dismiss  his  cause  at  any  time,  of  his  own  motion, 
yet  the  provisions  of  section  333,  R.  S.  1881,  in  relation  to 
the  dismissal  of  a  civil  action  by  the  plaintiff,  were  applicable 
to  drainage  cases,  and  the  petitioner  for  a  drain  might  there- 
under, at  the  proper  time,  dismiss  his  petition.  Applying 
the  doctrine  of  the  cases  cited  to  the  case  in  hand,  we  have 
no  difficulty  in  reaching  the  conclusion  that  a  proceeding  for 
the  location  and  construction  of  a  ditch  or  drain^  under  our 
drainage  statutes,  is  so  far  a  civil  action  that  the  provisions 
of  sections  412  to  417,  R.  S.  1881,  in  relation  to  a  change  of 
venue  from  the  judge,  or,  more  aptly  speaking,  a  change  of 
judge,  must  be  held  applicable  to  such  a  case  as  the  one  un- 
der consideration.  Our  conclusion  is,  therefore,  that  the 
court  did  not  err  in  sustaining  appellees'  motion  for  a  change 
of  judge.  See,  also,  as  bearing  upon  the  question  we  have 
been  considering,  the  recent  cases  of  Burkett  v.  Holman,  104 
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Ind.  6 ;  Powell  v.  Powell,  104  Ind.  18 ;  Burketi  v.  Bowen,  104 
Ind.  184;  Evans  v.  Evans,  ante,  p.  204. 

The  alleged  error  of  the  court  in  its  conclusions  of  law 
upon  the  facts  specially  found,  is  the  only  other  error  of  which 
appellants'  counsel  complain  here  in  argument.  The  facts 
found  by  the  court  were,  in  substance,  as  follows :  On  the 
12th  day  of  February,  1881,  proceedings  were  instituted  be- 
fore the  board  of  commissioners  of  Shelby  county,  to  which 
proceedings  appellants  were  parties,  to  establish  a  ditch,  be- 
ginning about  1500  feet  west  of  the  beginning  of  the  pro- 
posed ditch  in  this  cause,  on  the  lands  of  Alfred  Fox ;  and 
such  proceedings  were  had  that  such  ditch  was  located,  and 
the  report  of  the  viewers,  making  the  assessments  and  allot- 
ments, was  filed  in  the  auditor's  office  of  such  county  on  Oc- 
tober 15th,  1881.  Such  report  was  approved  and  acted  on  by 
the  county  board,  and  the  allotments  therein  made  to  parties 
along  the  line  of  the  ditch  were  to  be  completed  by  such  par- 
ties by  November  20th,  1881,  which  was  the  time  for  the 
completion  of  such  ditch  as  provided  by  the  viewers'  report, 
and  none  of  the  ditch  was  then  completed,  although  several 
of  the  parties  had  begun  the  construction  thereof.  After- 
wards, on  December  9th,  1882,  and  more  than  one  year  after 
the  time  of  completion,  as  provided  by  the  viewers'  report, 
the  several  allotments  were  by  the  auditor  of  such  county, 
under  the  statute,  sold  out ;  and  the  parts  heretofore  allotted 
to  the  parties,  appellants  and  appellees  herein,  were  bought 
in  by  them  respectively,  and  a  bond  executed  by  each,  with 
approved  security,  payable  to  the  State  of  Indiana,  condi- 
tioned that  such  work  and  allotments  would  be  completed  by 
January  10th,  1883. 

Under  such  sales  and  allotments,  parts  of  such  ditch  have 
been  completed  and  received  by  the  engineer  appointed  by 
the  county  board  to  superintend  such  work,  the  part  com- 
pleted being  about  one-third  of  the  line  of  the  ditch  being 
constructed  by  the  county  board,  and  all  of  such  ditch  has 
had  some  work  done  thereon  under  such  proceedings. 
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It  was  also  found  by  the  court  that  the  pending  ditch  pro- 
ceeding was  commenced  after  the  time  had  elapsed  for  the 
completion  of  the  work  under  such  sales  by  the  county  au- 
ditor, but  before  such  completion,  to  wit,  on  April  25th,  1883; 
that  the  ditch  therein  proposed  would  begin  about  1500  feet 
east  of  the  one  then  under  construction  by  the  county  board, 
and  would  run  directly  the  entire  1500  feet,  to  the  head  of 
the  latter  ditch,  and  would  thence  follow  nearly  the  course 
of  such  ditch,  and  would  be  of  about  the  same  character  and 
capacity,  and  its  terminus  would  be  different,  though  not 
varying  materially  from  the  terminus  of  such  ditch  ;  that  the 
ditch  being  constructed  by  the  county  board  will,  if  com- 
pleted, be  of  sufficient  capacity  to  drain  all  the  lands  that 
would  be  drained  by  the  ditch  proposed  in  this  cause,  except 
that  part  east  of  the  beginning  of  the  former  ditch,  and  that 
that  part  can  as  well  be  drained  without  interfering  with  the 
construction  of  the  first  ditch  by  the  county  board. 

The  foregoing  is  a  full  statement  of  the  facts  specially  found 
by  the  trial  court.  Whatever  else  may  be  said  of  those  facts, 
we  are  clearly  of  the  opinion  that,  upon  the  facts  found,  there 
can  be  no  other  or  different  conclusion  of  law  than  the  one 
stated  by  the  trial  court,  namely,  a  finding  for  the  appellees, 
the  remonstrants  or  defendants  below;  for  it  will  be  ob- 
served that  the  trial  court  failed  to  find  as  facts,  ^'  either  that 
the  public  health  will  be  improved  or  that  one  or  more  pub- 
lic highways  of  the  county,  or  street  or  streets  of  a  town  or 
city,  will  be  benefited  by  the  proposed  drainage,  or  that  the 
proposed  work  will  be  of  public  utility."  In  the  absence  of 
an  affirmative  finding  of  one  or  more  of  these  facts,  from  the 
special  finding  of  facts,  the  conclusion  of  law  thereon  could 
not  be  otherwise  than  a  finding  in  favor  of  the  appellees  and 
against  the  appellants.  In  the  trial  court  appellants  did  not 
question  the  correctness  of  the  special  finding  of  facts,  either 
by  a  motion  for  a  venire  de  novo,  or  by  a  motion  for  a  new 
trial ;  and  the  questions  are  presented  here  solely  upon  their 
exceptions  to  the  court's  conclusions  of  law.    It  is  settled  by 
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our  decisions  that,  by  their  exceptions  to  the  conclusions  of 
law,  appellants  admitted  that  the  facts  of  this  cause  were  fully 
and  correctly  found  by  the  court,  but  said  that  the  court  had 
erred  in  applying  the  law  to  the  &cts  so  found  in  its  conclu- 
sions of  law.  Oruzan  v.  Smith,  41  Ind.  288 ;  Bobinaon  v. 
iSiiyder,  74  Ind.  110;  Fairbanks  v.  Meyers,  98  Ind.  92; 
Helms  V.  Wagner,  102  Ind.  385. 

We  have  found  no  error  in  the  record  of  this  cause. 

The  judgment  is  affirmed,  with  costs. 

Filed  March  5,  1886. 
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No.  12,391. 

Wallace,  Administrator,  v.  Long,  Guardian. 

Statute  of  Frauds. — Agreement  to  Make  Child  an  Heir. — PaH  Petformanee, 
— Where  a  childless  husband  and  wife,  in  consideration  that  a  young 
girl  shall  live  with  them  until  the  death  of  both,  in  all  respects  as  their 
own  child,  and  render  Kuch  service  as  she  is  capable  of  doing,  orally 
agree  to  make  her  their  heir,  and  at  their  death,  or  at  the  death  of  tlie 
survivor,  to  will  her  the  entire  estate  of  which  they  are  possessed,  con- 
sisting at  the  death  of  the  survivor  of  real  estate,  and  also  of  personal 
property  exceeding  fifty  dollars  in  value,  the  agreement  is  within  the 
statute  of  frauds,  and  performance  on  the  part  of  the  girl  will  not  take 
it  out  of  the  statute.  Frost  v.  Tarry  53  Ind.  390,  and  Lee  v.  Cbrter,  52 
Ind.  342,  modified. 

Sx^E.— Services  of  Child. — Recovery  on  Quantum  MeruiL  —  Where  services 
have  been  performed  in  consideration  of  property  to  be  conveyed,  if  the 
contract  is  not  enforceable  by  reason  of  the  statute  of  frauds,  the  action 
is  not  on  the  special  contract  for  damages,  but  on  a  ^fuantum  meruU  to 
recover  the  value  of  the  serviced. 

Same. — Measure  of  Damages, — In  such  a  case  the  value  of  the  services  per- 
formed, and  not  the  value  of  the  property  agreed  to  be  conveyed,  is  the 
measure  of  damages. 

Same.— 5tttia/ion  of  Parties  Considered  in  Estimating  Value  of  ^brioes.— In 
estimating  the  value  of  the  services,  regard  should  be  paid  to  the  situa- 
tion of  the  parties,  and  the  nature  of  the  services  required  or  performed. 

From  the  Marion  Circuit  Court. 
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L.  Wallace^  E.  A.  Brovm,  L,  M.  Harvey,  T.  L,  Sullivan 
and  A.  Q.  Jones,  for  appellant. 

J.  E.  Florea,  A,  W.  Wiahard  and  H.  N.  Spaan,  for  appellee. 

Mitchell^  J. — David  D.  Long;  as  guardian  of  MoUie 
Fette^  filed  a  complaint  in  the  natore  of  a  claim  against  the 
estate  of  Maria  Fette^  deceased. 

The  substantial  averments  of  the  paragraph  upon  which 
the  judgment  rests  are  as  follows:  About  the  22d  day  of 
February,  1871,  the  decedent  and  her  husband,  being  child- 
less, requested  the  plaintiff's  ward,  then  about  seven  years 
old,  a  niece  of  the  husband,  to  live  with  them,  and,  becoming 
much  attached  to  her,  they  proposed  and  agreed  at  that  time 
and  afterwards,  "  that,  if  she  would  live  with  them  during 
their  lifetime,  and  until  the  death  of  both,  and  become  and 
act  and  do  by  them  and  toward  them  as  their  child,  and  per- 
mit herself  to  be  known  and  called  as  their  child,  and  if  she 
would  respect  and  treat  them  as  her  parents,  and  do  such 
work  about  their  house  and  would  render  them  such  services 
and  assistance  in  the  care  and  keeping  of  their  house  and 
property  as  she  was  capable  of  doing,  and  if  she  would  care 
for  them  and  nurse  them  in  sickness  and  would  continue 
with  them  and  live  with  them  until  their  death,  they 
would  treat  and  deal  with  and  towards  her  as  their  child, 
they  would  make  her  their  heir,  and  at  their  death,  or 
at  the  death  of  the  survivor  of  the  two,  they  would  will, 
bequeath  and  give  her  the  entire  estate  of  which  they  were 
possessed." 

The  ward  accepted  the  proposal  so  made,  and  faithfully 
performed  the  agreement  on  her  part.  Charles  Fette,  the 
husband,  died  about  March  15th,  1881,  having  left  all  his 
property  to  his  widow.  The  agreement  was  then  renewed 
between  the  ward  and  Mrs.  Fette.  The  agreement  was  faith- 
fully performed  by  the  former  until  the  death  of  the  latter, 
which  occurred  December  17th,  1883.     It  is  averred  that 
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Mrs.  Fette  neglected  to  make  the  will  aocording  to  the  agree- 
ment^ and  died  intestate. 

The  claim  is  to  recover  the  value  of  the  estate^  estimated 
at  $6,000.  Upon  issues  duly  made  there  was  a  trial  by  a  jury. 
The  evidence  tended  to  show  that  the  intestate  left  real  es- 
tate of  the  value  of  $5,000,  and  a  personal  estate  of  about 
Jl,000  in  value. 

There  was  a  verdict  for  the  plaintiff  for  $6,025,  and,  over 
a  motion  for  a  new  trial,  judgment  was  entered  on  the  ver- 
dict for  $6,000,  the  plaintiff  having  entered  a  remittitur  of 
$25.  Following  the  entry  of  judgment,  the  record  recites 
the  following  order,  made  by  the  learned  judge  who  pre- 
sided at  the  trial :  ^'  Inasmuch  as  this  case  is  not  without 
difficulty,  it  is  ordered  by  the  court  that  the  defendant,  as 
administrator,  do  at  once  take  and  prosecute  with  reasonable 
diligence  an  appeal  to  the  Supreme  Court  of  the  State  of 
Indiana.^' 

Of  the  errors  assigned  here  the  only  one  discussed  is  the 
overruling  of  the  motion  for  a  new  trial.  This  motion  assigned 
as  causes  for  a  new  trial,  that  the  verdict  was  contrary  to  law 
and  to  the  evidence,  that  it  was  not  sustained  by  sufficient 
evidence,  that  the  damages  were  excessive,  and  that  the  court 
erred  in  giving  and  refusing  certain  instructions. 

It  may  be  said,  the  evidence  tends  to  establish  the  averments 
in  the  complaint,  and  if  no  legal  impediment  stood  in  the  way 
it  might  fairly  support  the  verdict. 

The  case  proceeded  upon  the  assumption  that  if  the  con- 
tract was  proved  substantially  as  alleged,  and  performance  of 
it  was  shown  on  the  part  of  the  ward,  an  action  for  damages 
for  the  violation  of  the  contract  might  be  maintained,  and 
that  the  measure  of  recovery  to  which  she  was  entitled  was 
the  value  of  the  real  and  personal  estate  of  the  intestate,  ir- 
respective of  the  actual  value  of  the  services  rendered. 

The  argument  for  an  affirmance  of  the  judgment  is  predi- 
cated upon  the  affirmation  of  the  following  propositions : 


NOVEMBER  TERM,  1885.  525 


Wallace,  Administrator,  v.  Long,  Guardian. 


1.  That  the  action  is  for  damages  for  the  breach  of  an  ex- 
press parol  contract. 

2.  That  the  contract  is  not  within  the  statute  of  frauds. 

3.  That  the  measure  of  damages  is  the  value  of  the  estate 
agreed  to  be  devised. 

Upon  the  authority  of  Frost  v.  Tarr^  63  Ind.  390,  it  is  con- 
ceded that  an  action  for  the  specific  performance  of  the  con- 
tract is  not  maintainable,  and  upon  the  authority  of  that  case, 
and  the  cases  of  Bell  v.  Hewitt,.  24  Ind.  280,  and  Lee  v.  Carter, 
52  Ind.  342,  it  is  insisted  that  the  contract  is  clear  of  the  stat- 
ute of  frauds,  and  that  the  measure  of  recovery  should  be  the 
value  of  the  estate. 

A  brief  examination  of  the  argument,  and  the  cases  above 
mentioned,  seems  to  be  required. 

The  concession  that  the  contract  can  not  be  specifically  en- 
forced, involves  the  conclusion  that  it  is  within  the  inhi- 
bition of  the  statute.  If  the  statute  of  frauds  presents  no 
obstacle  to  the  enforcement  of  the  contract,  then,  so  far  as  the 
record  discloses,  none  exists.  It  can  not,  of  course,  be  de- 
nied, that  if  the  contract  had  been  in  writing,  or  if,  in  pur- 
suance of  an  oral  contract,  the  plaintiff  had  been  put  in  com- 
plete possession,  and  she  had  otherwise  fully  performed  on 
her  part,  specific  performance  could  have  been  enforced.  It 
would  then  have  presented  a  case  analogous  in  principle  to 
Maiick  V.  Meltorij  64  Ind,  414.  That  was  a  case  in  which  an 
oral  contract  was  made,  which  provided  that  in  consideration 
of  board  to  be  furnished  and  services  to  be  performed,  a  tract 
of  land  would  either  be  conveyed  or  devised  by  will.  The 
person  agreeing  to  perform  the  service  was  put  in  possession 
of  the  land,  and  it  was  held,  the  services  having  been  per- 
formed, that  the  contract  would  be  specifically  enforced. 

It  is  true  it  was  there  said  that  the  contract  was  not  within 
the  statute  of  frauds.  In  saying  this  nothing  more  was  meant, 
in  view  of  the  facts,  than  that,  by  reason  of  the  part  perform- 
ance of  the  contract,  it  had  been  taken  out*  of  the  operation 
of  the  statute,  and  might,  therefore,  be  specifically  enforced. 
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Atkinson  v.  Jaeksonj  8  Ind.  31 ;  Waison  v.  Mahariy  20  Ind* 
223  j  Lafolleite  v.  Kyle,  61  Ind.  446 ;  Law  v.  Henry,  39  Ind. 
414 ;  StcUer  v.  Hill,  10  Ind.  176 ;  Moreland  v.  Lemasters,  4 
Blackf.  383;  Aimold  v.  Stephenson,  79  Ind.  126. 

The  case  of  Baxter  v.  JTiYcA,  37  Ind.  554,  involved  a  state 
of  fects  similar  to  Mauck  v.  Melton,  supra.  No  possession 
having  been  delivered  under  the  contract,  the  court  said  :  "  It 
is  a  contract  for  the  sale  of  real  estate ;  and,  to  be  made  a  suf- 
ficient foundation  of  the  action,  must  have  been  in  writing 
and  signed  by  William  Prickett,  the  deceased." 

The  cases  of  iVea/  v.  Neal,  69  Ind.  419,  and  Johns  v.  Johns, 
67  Ind.  440,  involved  the  principle  here  under  consideration, 
and  the  holding  in  both  was  that  the  statute  of  frauds  pre- 
vented the  enforcement  of  the  contract. 

This  much  has  been  said  to  show  that  the  only  impediment 
in  the  way  of  a  specific  enforcement  of  the  contract  involved 
in  this  case  is  the  statute  of  frauds. 

When  the  title  to  property,  either  real  or  personal,  is  to 
be  acquired  by  purchase,  the  statute  of  frauds  will  operate 
upon  and  affect  the  contract  in  precisely  the  same  manner, 
whether  the  consideration  for  the  purchase  is  to  be  paid  in 
services,  money  or  anything  else.  In  either  case,  such  a  eon- 
tract,  being  in  parol  and  entirely  executory,  can  not  be  en- 
forced by  either  party,  and  it  may  be  doubted  whether  a 
contract,  which  is  within  the  statute  so  as  to  be  incapable  of 
specific  enforcement,  has  sufficient  validity  to  support  an 
action  for  damages  by  either  party,  unless  the  contract  was 
induced  under,  or  its  violation  is  involved  in,  some  special 
circumstances  of  fraud  or  bad  faith.  Barichnan  v.  Kuyhen- 
dall,  6  Blackf.  21 ;  BdUard  v.  Bond,  32  Vt.  355;  McOracken 
V.  McOracken,  88  N.  C.  272;  Bender  v.  Bender,  37  Pa.  St 
419.  The  most  that  can  be  recovered  in  such  a  case  is  the 
value  of  what  may  have  been  paid  or  performed  by  one 
party  in  reliance  upon  such  a  contract,  when  the  other  re- 
fuses to  perform.  Reed  Stat,  of  Frauds,  sections  737,  761-2 ; 
Day  V.  Wilson,  83  Ind.  463  (43  Am.  R.  76). 
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Where,  therefore,  services  have  been  performed,  or  money 
paid,  in  consideration  of  property  to  be  conveyed,  if  the  con- 
tract is  not  enforceable  by  reason  of  the  statute  of  frauds, 
the  action  is  not  on  the  special  contract,  but,  in  the  case  of 
services  performed,  the  action  is  on  a  quantum  meruit  to  re- 
cover the  value  of  the  services.  Ham  v.  Goodrich,  37  N. 
H.  185 ;  Emery  v.  Smith,  46  N.  H.  151 ;  Leslie  v.  Smith,  32 
Mich.  64;  Seymour  v.  Bennet,  14  Mass.  266;  2  Reed  Stat,  of 
Frauds,  sections  622,  623,  and  cases  cited  in  notes;  2  Suth- 
erland Dam.  453.  In  such  a  case  the  value  of  the  services 
performed,  and  not  the  value  of  the  property  agreed  to  be 
conveyed,  is  the  measure  of  damages. 

Returning  to  the  cases  relied  on.  Bell  v.  Hewitt,  supra,  was 
an  action  on  a  special  contract  for  services,  to  be  compensated 
by  a  promised  legacy  of  $500.  The  contract  involved  the 
payment  of  a  specified  sum  of  money  in  a  manner  agreed 
upon.  It  was  held,  that  as  the  contract  was  upon  a  definite 
consideration,  and  liable  to  be  performed  within  one  year,  it 
did  not  come  within  the  fifth  subdivision  of  the  statute  of 
frauds,  which  inhibits  the  bringing  of  actions  upon  oral  con- 
tracts, not  to  be  performed  within  one  year  from  the  making 
thereof.  There  was  in  that  case  clearly  no  impediment  in  the 
way  of  the  maintenance  of  an  action  on  the  contract  to  re- 
cover the  stipulated  wages.  This  case  was  followed  in  Cavi- 
ness  V.  Ruskton,  101  Ind.  500  (51  Am.  R.  759),  which  in- 
volved the  same  principles. 

The  next  case,  Lee  v.  Carter,  52  Ind.  342,  was  decided,  so 
&r  as  it  touches  the  question  under  consideration  here,  on  a  de- 
murrer to  the  complaint,  which  was  in  the  nature  of  a  claim 
filed  against  the  estate  of  one  Carter.  The  substance  of  the 
complaint  asset  out  in  the  opinion  is,  that  Cline  agreed  with 
Carter  that  if  the  latter  would  take  possession  of  the  farm  of 
the  former,  and  clear  and  improve  such  portions  as  he  might 
be  able,  and  permit  Cline  to  reside  with  him,  do  his  mend- 
ing, washing,  and  furnish  his  boarding,  Cline  would  com- 
pensate him  by  devising  all  of  his  property,  real  and  per- 
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sonal^  to  Carter  or  his  children ;  that  Carter  took  possession, 
^  cleared  about  one  hundred  acres  of  the  land,  built  fences, 
dwelling-house  and  stable,  and  otherwise  fully  performed 
his  contract;  that  Cline  died,  leaving  real  and  personal  prop- 
erty of  the  value  of  $8,600,  without  making  the  will  or 
otherwise  compensating  Carter,  who  had  performed  services 
worth  $10,000. 

The  facts  stated  in  the  complaint  showed  such  a  part  per- 
formance of  the  contract  as  clearly  to  take  it  out  of  the  stat- 
ute of  frauds,  and  the  complaint  contained  the  statement  of 
such  facts  as  would  have  warranted  the  specific  enforcement 
of  the  contract,  as  in  Mmick  v.  Melton,  supra,  and  the  cases 
of  that  class  cited  above  in  connection  with  it,  or,  possibly, 
owing  to  the  part  performance  averred,  of  making  the  con- 
tract the  basis  of  an  action  for  damages  for  its  violation. 

The  complaint,  however,  was  held  good,  and  the  contract 
was  said  to  be  clear  of  the  statute  of  frauds,  upon  the  au- 
thority of  Bell  V.  Hewitty  supra.  This,  as  it  seems  to  us,  was, 
to  some  extent  at  least,  a  misapplication  of  Bdl  v.  Hewitt, 
supra.  The  contract  to  devise  land  and  to  bequeath  personal 
property,  exceeding  fifty  dollars  in  value,  was  clearly  within 
the  statute,  and  so  far  as  it  was  withdrawn  from  its  operation, 
if  at  all,  it  was  by  the  acts  of  part  performance  which  are 
set  forth  in  the  complaint.  It  does  not  appear  what  rule  of 
damages  was  applied  in  the  case. 

The  case  of  Frost  v.  Tarr,  supra,  arose  out  of  the  follow- 
ing facts :  The  father  of  Jane  Tarr  agreed  with  Simeon  Frost 
that  Frost  should  take  Jane  into  his  family,  board,  educate 
and  clothe  her  as  his  own  child  until  she  was  twenty-one  years 
old,  or  was  married,  and  that  if  she  continued  so  to  live  with 
him  and  his  family,  and  do  the  ordinary  house  work  usually 
performed  by  girls  in  housekeeping,  he  would  bequeath  to 
her  a  share  equal  in  value  to  that  given  any  of  his  children. 
It  was  alleged  that  she  had  fully  performed,  that  Frost  died 
without  leaving  her  anything  by  his  will,  except  fifty  dollars, 
and  that  he  left  an  estate  in  real  and  personal  property  of  the 
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value  of  twenty  thousand  dollars,  the  greater  portion  of  which 
he  bequeathed  to  his  son.  She  demanded  judgment  for  one- 
sixth  part  of  the  estate,  and  for  four  thousand  dollars  dam- 
ages. It  was  there  said  by  the  court :  "  That  the  contract 
alleged  is  one,  the  specific  performance  of  which  would  not 
be  decreed.  But  it  does  not  follow,  because  a  court  will  not 
decree  specific  performance  of  a  contract,  that  therefore  no 
action  for  damages  will  lie  upon  it  when  it  has  been  violated. 
On  the  contrary,  we  think  such  action  will  lie,  and  that  the 
damages  in  this  case  may  be  measured  by  the  value  of  the 
portion  which  was  promised,  and  that  the  plaintiff,  in  such 
case,  is  not  limited  to  the  value  of  the  services  performed,  in 
the  recovery."  Bell  v.  Hemtt,  »upra,  and  Lee  v.  Carter,  su- 
pra, were  cited  in  support  of  the  rule  announced.  It  was 
said  further,  that  there  was  nothing  in  '^  the  question  made 
as  to  the  section  of  the  statute  of  frauds  which  requires  con- 
tracts not  to  be  performed  within  a  year  from  the  making 
thereof  to  be  in  writing." 

As  respects  other  provisions  of  the  statute  of  frauds,  no 
question  seems  to  have  been  made,  and  none  was  considered. 
The  rule  thus  enunciated  in  respect  to  the  right  to  sue  for 
the  violation  of  the  contract,  and  what  shall  be  the  measure 
of  recovery  in  such  cases,  seems  to  us,  in  view  of  the  facts 
on  which  the  cases  cited  in  its  support  rest,  and  what  has 
already  been  said  in  reference  to  them,  to  receive  but  inci- 
dental support  from  those  cases. 

That,  under  the  pressure  which  in  this  class  of  cases  was 
brought  to  bear  on  the  courts,  this  rule  in  one  form  and  an- 
other prevailed  in  the  earlier  decisions  in  some  of  the  States, 
is  well  known,  but,  as  is  said  by  a  learned  author,  "  It  grad- 
ually dawned  upon  the  judges  that  there  was  no  real  difference 
between  the  land  itself  and  its  market  value ;  and  that  al- 
lowing the  plaintiff  to  recover  the  latter  was,  in  effect,  giving 
him  specific  performance  of  the  contract."  2  Beed  Stat,  of 
Vol.  105.— 34 
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Frauds^  section  738.     The  position  has  long  since  been  aban* 
doned  in  all  the  States  with  but  one  or  two  exceptions. 

Of  the  earlier  cases  which  sanctioned  the  rule  of  Frost  v. 
TarVy  supra,  to  a  degree,  were  Jack  v.  McKee,  9  Pa.  St.  235, 
Bash  V.  Bash,  9  Pa.  St.  260,  McDowell  v.  Oyer,  21  Pa.  St. 
417,  Malun  v.  Ammon,  1  Grant's  Cases,  123.  To  these  may 
be  added,  as  lending  some  sanction  to  the  doctrine,  the  cases 
of  Burlingame  v.  Burlingame,  7  Cow.  92,  King  v.  Brovm,  2 
Hill,  485,  and  Hopkins  v.  Lee,  6  Wheat.  109. 

In  overruling  Jack  v.  McKee,  supra,  and  the  other  cases 
following  it,  the  Pennsylvania  court  said,  in  Hertzog  v. 
Hertzog,  34  Pa.  St.  418 :  "  Whenever  a  departure  from  set- 
tled principles  is  shown  by  actual  experience  to  have  worked 
perniciously,  to  have  occasioned  wrong  and  hardship  that 
were  not  anticipated,  and  to  have  placed  the  inheritance  of 
families  at  the  mercy  of  parol  evidence,  we  think  it  the  im- 
perative duty  of  the  court  that  made  the  departure,  to  undo 
the  mischief  as  far  as  possible,  and  to  retrace  their  steps  back 
to  the  old  paths.''  It  was  further  declared  by  the  learned  judge 
delivering  the  opinion  in  that  case,  that  under  the  rule  in 
Jack  V.  McKee,  s^ipra,  a  grandson,  whose  services,  at  his  own 
estimate,  did  not  exceed  in  value  eighteen  hundred  dollars, 
had  swept  away  the  fairest  portion  of  an  estate,  by  a  recovery 
of  ten  thousand  dollars,  while,  in  another  case,  a  domestic, 
whose  services,  had  they  been  the  subject  of  compensation, 
would  have  been  comparatively  insignificant,  had,  under  the 
rule  above  mentioned,  taken  an  entire  estate  from  the  right 
heir.  A  rule  under  which  such  disastrous  and  anomalous  re- 
sults are  possible  should  not,  in  our  opinion,  be  perpetuated, 
unless  it  finds  its  support  in  principles  that  are  altogether  be- 
yond cavil. 

The  same  year  in  which  the  Pennsylvania  court  overruled 
Jack  V.  McKee,  supra,  and  other  kindred  cases,  the  New 
York  court  in  Erben  v.  Lorillard,  19  N.  Y.  299,  disapproved 
of  so  much  of  Burlingame  v.  Burlingame  and  King  v.  Brown, 
supra,  as  lent  any  support  to  the  doctrine  under  consideration. 
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It  must^  we  think,  be  conceded  that  every  provision  of  the 
statute  of  frauds  exerts  its  influence  upon  contracts,  such  as 
we  are  here  considering,  to  the  same  extent  and  with  the 
same  potency  as  upon  other  contracts  for  the  sale  and  trans- 
fer of  property,  and  if  there  is  one  class  of  cases  more  than 
another  in  which  "a  tight  rein  should  be  held,"  and  the  stat- 
ute rigorously  applied,  it  is  that  class  in  which  it  is  proposed 
by  parol  to  intercept  from  rightful  heirs  the  transmission  of 
estates.  Graham  v.  Graham,  34  Pa.  St.  475.  That  the  evi- 
dence in  this  case  tends  to  support  the  view  that  it  was  the 
purpose  of  the  intestate  to  make  provision  for  the  plaintiflF's 
ward  by  a  will,  may  be  conceded,  but  as  ihe  agreement  to  do 
so  was  never  manifested  in  writing,  signed  by  her,  and  as  it 
involved  an  agreement  for  the  sale  of  real  estate,  and  for  the 
transfer  of  personal  property  exceeding  in  value  $50,  such 
agreement  was  subject  to  the  operation  of  the  statute  of 
frauds,  equally  with  all  other  agreements  for  like  sales.  Be- 
cause the  agreement  was  not  withdrawn  from  the  operation 
of  the  statute  by  part  performance,  it  can  not  be  specifically 
enforced,  neither  can  it  be  the  foundation  of  an  action  for 
damages.     Browne  Stat,  of  Frauds,  section  124. 

It  does,  however,  serve  to  rebut  any  presumption  which 
otherwise  might  have  obtained,  that  the  services  rendered 
were  to  have  been  gratuitously  performed,  or  that  they  were 
performed  under  the  mere  expectancy  that  the  intestate  would 
leave  the  plaintiff's  ward  a  legacy.  She  is,  therefore,  entitled  I 
to  recover  the  value  of  her  services.  Jacobson  v.  Ea^cutors, 
etc.,  3  Johns.  199;  Robinson  v.  Raynor,  28  N.  Y.  494; 
Campbell  v.  Campbell,  65  Barb.  639 ;  Reynolds  v.  Robinson, 
64  N.  Y.  589;  Em,ery  v.  J^ith,  46  N.  H.  151;  Sutton  v. 
Rowley,  44  Mich.  112 ;  Welch  v.  Lawson,  32  Miss.  170;  Bender 
V.  Bender,  37  Pa.  St.  419 ;  Maddison  v.  Alderson,  L.  R.  8  App. 
Cases,  467  (35  Moak's  Eng.  Rep.  790) ;  Clark  v.  Davidson, 
53  Wis.  317;  Howard  v.  Brower,  37  Ohio  St.  402;  Wood 
Frauds,  sections  221,  235. 

Many  other  eases  might  be  cited  which  support  and  illus- 
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trate  the  conclusions  reached^  but  those  referred  to  are  deemed 
sufficient. 

The  value  of  the  services  is  to  be  determined  without 
any  reference  to  the  value  of  the  estate  of  the  intestate.  But, 
in  estimating  the  value  of  the  services,  regard  should  be  paid 
to  the  situation  of  the  parties,  the  nature  of  the  service  re- 
quired or  performed.  Allowance  should  be  made,  too,  for 
the  fact  that,  under  the  circumstances,  the  presence  and  so- 
ciety of  the  plaintiff's  ward  may  have  been  of  sufficient  value 
to  compensate  for  her  education,  clothing  and  support. 

To  the  extent  that  Frost  v.  Tarr^  and  Lee  v.  Gartei^,  supra^ 
announce  a  rule  contrary  to  the  conclusions  herein  reached, 
they  may  be  considered  as  modified. 

The  judgment  is  reversed  with  costs,  with  directions  to  the 
court  to  sustain  the  motion  for  a  new  trial,  and  for  further 
proceedings  not  inconsistent  with  this  opinion. 

Filed  March  5, 1886. 
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Trout  v.  Perciful. 

Landlord  akd  Tenant. — Lease^^Omdiiion  as  to  Sale. — Bretended  Sale  to 
Defraud  Lessee. — Damages, — Where  a  lease  is  executed,  to  be  effective  on 
the  condition  that  the  owner  of  the  land  does  not  sell  it,  a  sale  in  good 
faith  is  contemplated,  and  if  the  lessee  is  defrauded  of  his  rights  under 
the  lease  hj  a  pretended  sale  made  for  that  purpose,  he  may  maintain 
an  action  against  the  lessor  for.  damages. 

Practice. — Motion  for  New  Trial. — Questions  as  to  the  admission  of  eri- 
dence,  and  as  to  the  assessment  of  damages,  which  are  not  presented 
by  a  motion  for  a  new  trial,  will  not  be  considered. 

From  the  Clinton  Circuit  Court. 

J.  V.  Kent  and  /.  W,  Merritt,  for  appellant. 

Elliott,  J. — The  complaint  of  the  appellee  contains  these 
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allegations :  That  the  appellant  leased  to  him  a  tract  of  land 
for  the  term  of  one  year;  that  the  taking  eflfect  of  the  lease 
was  conditioned  on  the  contingency  that  the  appellant  did  not 
sell  the  land ;  that  the  appellee  was  ready  and  willing  to  pay 
the  rent  stipulated ;  that  the  appellant  made  a  pretended  sale 
of  the  land  to  one  John  Young,  and  put  him  in  possession  of 
part  of  it ;  that  the  pretended  sale  was  made  for  the  fraudu- 
lent purpose  of  depriving  appellee  of  the  land  under  his  lease ; 
that  there  was  no  consideration  paid  by  Young,  and  that  the 
appellant  has  wrongfully  refused  to  allow  appellee  to  take  pos- 
session under  his  lease. 

The  complaint  was  not  demurred  to,  but  is  here  assailed 
by  the  assignment  of  errors.  We  think  that  the  error  is  not 
well  assigned,  for,  though  the  complaint  is  not  well  drawn,  it 
is  sufficient  to  resist  an  attack  made  after  verdict.  It  shows 
that  the  sale  was  a  fraudulent  one,  made  for  the  purpose  of 
defrauding  the  lessee  out  of  his  rights  under  the  lease,  and 
such  a  sale  is  not  one  that  will  defeat  the  contract ;  for,  where 
a  contract  makes  a  sale  a  condition,  it  means  a  sale  in  good 
faith,  and  not  a  fraudulent  one.  Parties  who  contract  re- 
specting a  sale  have  in  contemplation  a  sale  in  good  faith,  and 
not  one  founded  in  fraud.  It  would  be  strange,  indeed,  if  a 
lessor  could,  by  a  fraudulent  sale  made  for  the  purpose  of  de- 
feating his  lessee,  avoid  the  lease,  and  thus  avail  himself  of 
his  own  wrong. 

The  objections  suggested  to  the  admission  of  evidence  can 
not  be  considered,  for  there  are  no  causes  stated  in  the  motion 
for  a  new  trial  presenting  any  questions  upon  the  admission 
of  evidence.  We  can  not  disturb  the  verdict  upon  the  evi- 
dence. 

There  is  no  question  presented  by  the  motion  for  a  new 
trial  as  to  the  assessment  of  damages,  and  hence  no  such  ques- 
tion is  presented  to  us. 

Judgment  affirmed. 

Filed  March  6, 1886. 
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No.  12,018. 

Hasseld  et  al.  v.  Seyport,  Assignee. 

Voluntary  Assionmentb. — Omitted  Jhvperty. — Ezeeution, — Right  to  Posset- 
sum, — Under  the  statate  of  this  State  regulating  assignments  for  the 
benefit  of  creditors,  when  personal  property  is  omitted  from  the  schedule, 
whether  by  mistake  or  otherwise,  and  is  afterwards  surrendered  to  the 
trustee,  or  is  taken  possession  of  by  him  as  a  part  of  the  estate,  he  may, 
as  against  executions  subsequently  issued  and  levied,  retain  and  dispose 
of  it  in  the  execution  of  the  trust. 

Same. — Purpose  of  Statute, — AsiigTU>r's  Property  in  Gtutody  of  Court. — The  pur- 
pose of  the  statute  is  to  carry  into  the  trust  all  of  the  assignor's  prop- 
erty, and  when  a  failing  debtor  takes  advantage  of  its  provisions,  he 
thereby  places  his  property  in  the  custody  of  the  court,  to  be  disposed 
of  by  the  trustee  under  its  direction  and  control. 

Prom  the  Owen  Circuit  Court. 

L.  B.  Swift,  for  appellants. 

J,  C.  Robinson,  L  H,  Fowler,  H.  J.  Milligan  and  W.  H.  H. 
Miller,  for  appellee. 

ZoLLARS,  J. — We  take  from  appellee's  brief  the  following 
summary  of  the  facts  in  the  case,  which  is  substantially  cor- 
rect: "On  the  24th  day  of  December,  1883,  John  Kayser, 
by  deed,  that  day  recorded  in  Greene  county,  Indiana,  made 
a  voluntary  assignment,  under  the  statute  of  Indiana,  of  all 
his  property  to  appellee,  in  trust  for  the  benefit  of  all  his 
creditors.  The  appellee,  on  that  day,  duly  qualified  as  trus- 
tee and  took  possession  of  the  property  specifically  described 
in  the  deed  of  assignment.  Learning  from  the  assignor  that 
in  the  adjoining  county  of  Clay  there  were  certain  articles 
of  personal  property — the  same  here  in  controversy — which 
were  not  specifically  described  in  the  schedule  accompanying 
the  deed,  through,  it  appears,  oversight  and  misapprehen- 
sion, the  trustee  demanded  of  the  assignor  that  they  be  de- 
livered into  his  possession  as  part  of  the  assigned  estate,  and 
they  were  so  delivered  and  taken  into  full  possession  by  the 
trustee  on  the  next  day  after  the  assignment,  to  wit,  Decem- 
ber 25th,  1883,  and  on  the  28th  of  the  same  month  inventoried 
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with  the  other  assigned  property  as  part  of  the  assets  in  the 
hands  of  the  trustee  for  the  benefit  of  all  the  creditors.  On 
December  27th,  1883,  the  appellants  recovered  judgments 
against  the  assignor  before  a  justice  of  the  peace,  and  on  that 
day  levied  executions  on  the  Clay  county  personal  property, 
which  had  two  days  before  come  into  the  possession  of  the 
trustee  as  above  recited.  This  action  was  then  instituted  by 
appellee  before  the  justice  to  try  his  right  to  the  property. 
It  is  assumed  by  both  parties  that  at  the  date  of  assign- 
ment, the  title  to  the  property  in  dispute  was  vested  in  the 
assignor." 

Judgment  was  rendered  for  appellee  in  the  circuit  court, 
giving  him  the  property  in  dispute,  as  against  the  claim  of 
appellants  under  their  executions. 

In  support  of  their  motion  for  a  new  trial,  and  under  the 
assigned  error  in  the  overruling  of  that  motion,  appellants 
insist  that  the  judgment  is  not  sustained  by  sufficient  evi- 
dence, and  is  contrary  to  law. 

Their  contention  is,  that  the  so  called  Clay  City  property, 
consisting  of  boots  and  shoes,  did  not  pass  to  the  assignee, 
although  it  was  surrendered  to  and  taken  possession  of  by 
him  as  a  part  of  the  assigned  estate,  for  the  benefit  of  all  the 
creditors,  because  it  is  not  described  in  the  schedule  which 
accompanied  the  indenture  of  assignment.  They  rest  their 
contention  upon  the  rule,  that  where  general  words  are  fol- 
lowed by  a  specific  clause,  the  latter  will  restrict  and  limit 
their  operation,  and  the  instrument  will  be  construed  accord- 
ing to  the  specific  clause ;  and  also  upon  a  class  of  cases  in 
which  it  has  been  held,  that  in  the  application  of  this  rule, 
general  words  of  grant  in  deeds  of  assignment  will  be  lim- 
ited by  and  restricted  to  the  property  described  in  the  sched- 
ule, to  which  reference  is  made  in  the  deed  for  a  more  specific 
description,  and  that  no  property  will  pass  to  the  assignee 
except  such  as  is  described  in  such  schedule. 

These  cases,  undoubtedly,  rule  the  law  correctly,  where  the 
assignment  is  purely  voluntary,  without  reference  to,  or  un- 
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affected  by  statutes^  and  where  a  different  intent  is  not  made 
to  appear. 

Whether  the  rule  they  lay  down  is  applicable  and  controll- 
ing here^  will  depend  upon  the  construction  that  shall  be  given 
to  our  statute,  and  the  indenture  of  assignment  executed  by 
Kayser  to  appellee. 

Section  2662,  R.  S.  1881,  provides  that  any  debtor  in  em- 
barrassed or  failing  circumstances  may  make  a  general  as- 
signment of  all  his  property,  in  trust  for  the  benefit  of  his 
bona  fide  creditors ;  and  that  assignments  for  such  purpose, 
except  as  provided  for  in  the  act,  shall  be  deemed  fraudulent 
and  void. 

Section  2663  is  as  follows:  ''All  assignments  under  this 
act  shall  be  by  indenture  duly  signed  and  acknowledged  be- 
fore some  person  duly  authorized  to  take  the  acknowledg- 
ment of  deeds,  and  shall,  within  ten  days  after  the  execution 
thereof,  be  filed  with  the  recorder  of  the  county  in  which  the 
assignor  resides,  whose  duty  it  shall  be  to  record  the  same  as 
deeds  are  recorded.  The  indenture  of  assignment  shall  con- 
tain a  full  description  of  all  real  estate  thus  assigned,  and  be 
accompanied  by  a  schedule  containing  a  particular  enumer- 
ation and  description  of  all  the  personal  property  assigned ; 
and  the  assignor  shall  make  oath,  *  *  *  that  said  indenture 
and  schedule  contain  a  statement  of  all  the  property,  rights^ 
and  credits  belonging  to  him,  or  of  which  he  has  any  knowl- 
edge, and  that  he  has  not  directly  or  indirectly  transferred  or 
reserved  any  sum  of  money  or  article  of  property  for  his  own 
use  or  the  benefit  of  any  other  person,  and  has  not  acknowl- 
edged a  debt  or  confessed  a  judgment  to  any  person  or  per- 
sons for  a  sum  greater  than  was  justly  owing  to  such  person 
or  persons,  or  with  the  intention  of  delaying  or  defrauding 
his  creditors.  No  assignment  under  this  act  shall  convey  to 
the  assignee  any  interest  in  the  property  so  assigned  until  such 
assignment  is  recorded  as  provided  for  in  this  section.'' 

Section  2664  provides  that  within  fifteen  days  aft«r  the 
execution  of  the  assignment,  the  trustee  shall  file  a  copy  of 


NOVEMBEE  TERM,  1885.  537 


Hasseld  et  al.  v.  Seyfort,  Assignee. 


the  assignment  and  schedule  in  the  office  of  the  clerk,  and 
shall^  before  entering  upon  the  execution  of  the  trust,  make 
oath  that  the  property  assigned  has  been  actually  delivered 
into  his  possession  for  the  uses  declared  in  the  assignment, 
and  of  the  probable  value  of  the  property  so  assigned,  etc. 

Section  2666  provides  that  for  the  neglect  of  such  duties, 
the  court  may  remove  the  trustee  and  appoint  another. 

Section  2667  provides  that  the  trustee  shall,  within  thirty 
days  after  entering  upon  the  duties  of  his  trust,  make  and 
file,  under  oath,  a  full  and  complete  inventory  of  all  the  prop- 
erty, real  and  personal,  the  rights,  credits,  interests,  profits 
and  collaterals  which  shall  have  come  to  his  hands,  or  of 
which  he  may  have  obtained  knowledge  as  belonging  to  the  as- 
signor. It  is  further  made  his  duty,  whenever  any  property 
not  mentioned  in  said  inventory  comes  to  his  hands,  or  when 
he  obtains  satisfactory  information  of  the  existence  of  suchprop- 
ertyy  to  file  an  additional  inventory  of  the  same,  under  like 
regulations,  etc. 

Section  2676  provides  that  if  the  trustee  or  a  creditor  shall 
satisfy  the  court  that  the  assignor  has  fraudulently  withheld, 
or  has  fraudulently  transferred  any  part  of  his  property,  such 
court,  or  the  judge  thereof  in  vacation,  may  order  the  arrest 
of  the  assignor,  and  the  person  to  whom  such  fraudulent  trans- 
fer is  believed  to  have  been  made,  etc.,  have  him  or  them 
brought  before  the  court,  and  subject  such  property  as  has 
been  fraudulently  withheld  or  transferred,  to  the  operation 
of  the  general  trust. 

An  examination  of  the  statute,  of  which  the  above  sec- 
tions are  a  part,  makes  it  apparent  that  its  purpose  is  to  carry 
into  the  trust  all  of  the  assignor's  property,  and  that  where 
a  person  takes  advantage  of  its  provisions  and  makes  an  as- 
signment for  the  benefit  of  his  creditors,  he  thereby  places 
his  property  in  the  custody  of  the  court,  to  be  disposed  of  by 
the  assignee  under  the  direction  and  control  of  the  court. 
Orubbs  V.  Morris,  103  Ind.  166.  By  the  indenture  of  as- 
signment, and  the  proceedings  under  it,  the  title  to  the  prop- 
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€rty  passes  to  the  trustee  for  the  purpose  of  the  trust,  and 
only  for  that  purpose,  because  the  court  may  remove  the 
trustee  named  in  the  indenture  of  assignment  and  appoint 
another  in  his  stead.  The  trustee  thus  appointed  has  the 
same  title  to  the  property  that  his  predecessor  had,  although 
no  separate  or  additional  indenture  is  made  to  him  by  the 
assignor. 

It  is  apparent  too,  that  some  property  at  least,  whether 
real  or  personal,  becomes  subject  to  the  trust,  although  not 
described  in  the  indenture  of  assignment  or  schedule. 

Property  fraudulently  withheld,  or  fraudulently  conveyed, 
of  course,  will  not  be  described  in  the  deed  or  schedule,  and 
yet  such  property,  upon  the  discovery  of  it,  will  be  sub- 
jected to  the  operation  of  the  general  trust.  See  Simpson  v. 
Warren,  55  Maine,  18;  Pillsbury  v.  Kingon,  33  N.  J.  Eq. 
287  (36  Am.  R.  556);  Klapp  v.  Shirk,  13  Pa.  St  689; 
Thomas  v.  Talmaclgcy  16  Ohio  St.  433.  And  so,  section  2664 
makes  it  the  duty  of  the  trustee  to  make  oath  that  the 
property  assigned  has  been  delivered  into  his  possession  for 
the  uses  declared  in  the  assignment.  This,  doubtless,  has 
reference  to  the  property  described  in  the  deed  and  schedule. 
Section  2667  requires  him  to  make  and  file  an  inventory  of 
this  property,  and  also  of  the  property  of  which  he  shall 
have  obtained  knowledge  as  belonging  to  the  assignor.  If, 
after  making  such  inventory,  other  property  comes  into  his 
hands,  or  he  obtains  satisfactory  information  of  the  exist- 
ence of  other  property,  he  is  required  to  make  and  file  an 
additional  inventory.  If  all  the  property  is  described  in 
the  deed  and  schedule  accompanying  it,  there  could  be  no 
such  thing  as  discovering  other  property  of  the  assignor. 
Succeeding  sections  make  it  the  duty  of  the  trustee  to  have  all 
the  property  in  the  inventories  appraised,  and  to  proceed  to 
sell  it  and  make  report.  It  thus  seems  to  be  made  apparent, 
that  the  trustee  may,  at  least,  take  possession  of  and  sell 
personal  property  that  is  not  described  in  the  deed  and 
schedule. 
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In  the  case  of  Faxon  v.  Durant,  9  Met.  339,  where  a 
debtor  assigned  property,  described  in  a  schedule,  in  trust  for 
his  creditors,  and  afterwards  delivered  to  the  assignee  a  chat- 
tel not  included  in  the  schedule,  either  knowing  that  it  was 
not  so  included  therein,  or  intending,  whether  it  was  so  in- 
cluded or  not,  that  it  should  be  appropriated  to  the  benefit  of 
his  creditors,  it  was  held  that  the  property  in  the  chattel 
passed  to  the  assignee  in  trust  for  the  creditors,  and  that 
the  assignor  could  not  reclaim  it. 

However  it  might  be  in  the  absence  of  a  statutory  pro- 
vision upon  the  subject,  we  feel  satisfied  that  under  our  stat- 
ute, when  personal  property  is  omitted  from  the  schedule, 
whether  by  mistake  or  otherwise,  and  is  afterwards  surrend- 
ered to  the  trustee,  or  is  taken  possession  of  by  him  as  a  part 
of  the  estate,  he  may,  as  against  executions  subsequently  is- 
sued and  levied,  retain  and  dispose  of  it  in  the  execution 
and  for  the  purposes  of  the  trust. 

Having  reached  this  conclusion,  questions  made  upon  the 
admission  of  some  of  the  evidence  becomes  immaterial. 

The  indenture  of  assignment  very  plainly  manifests  the  in- 
tention on  the  part  of  the  assignor  to  assign  all  of  his  prop- 
erty. It  is  therein  stated  that  being  indebted  to  various  and 
numerous  creditors,  and  being  in  embarrassed  and  failing  cir- 
cumstances, he  is  desirous  that  all  his  property  and  effects 
shall  be  devoted  to  the  payment  of  said  debts,  in  a  fair  and 
ratable  proportion,  and  that  to  consummate  that  purpose,  and 
to  secure  the  aid  and  benefits  of  the  above  statute  providing 
for  a  general  assignment  for  the  benefit  of  creditors,  the  as- 
signment is  made,  etc. 

Following  these  declarations  of  the  purpose  of  the  assign- 
ment are  the  terms  of  grant,  as  follows :  "  The  said  John 
Kayser,  by  this  instrument,  does  hereby  sell,  assign,  convey 
and  transfer  to  George  Seyfort,  all  the  property  of  whatso- 
ever kind  belonging  to  him,  or  in  which  he  has  any  interest, 
being  the  following  real  estate  :  *  *  *  And  all  goods,  wares 
and  merchandise,  together  with  accounts,  claims,  demands. 
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notes  and  choses  in  action.  A  more  particular  description  is 
hereto  attached  and  made  a  part  hereof,  marked  '  Exhibit  A' 
(he  reserving  for  his  own  use  said  property  to  the  value  of 
$600  under  the  exemption  laws),  to  be  held  and  disposed  of 
by  said  George  Seyfort  in  trust,"  etc. 

An  affidavit  is  attached,  containing  an  oath  by  the  assignor 
that  the  indenture  and  schedule  contain  a  statement  of  all  his 
property  of  which  he  had  any  knowledge.  The  schedule  re- 
ferred to  does  not  contain  a  description  of  the  property  here 
in  dispute.     It  is  shown  to  have  been  omitted  by  mistake. 

We  have  thus  referred  to  the  deed  and  schedule,  not  for 
the  purpose  of  passing  upon  the  question  as  to  whether  or 
not  the  schedule  shall  limit  and  restrict  the  general  words  of 
grant  in  the  deed,  but  only  for  the  purpose  of  showing  that 
upon  the  face  of  the  papers  the  purpose  is  manifest  to  make 
a  general  assignment  of  all  the  property  of  the  assignor,  in 
compliance  with  the  provisions  of  the  statute. 

As  against  a  motion  to  arrest  the  judgment,  the  complaint 
would  be  good  without  a  copy  of  the  assignment  filed  there- 
with. Eigenmann  v.  Backof,  56  Ind.  594.  We  think,  how- 
ever, that  the  record  shows  affirmatively  that  a  copy  of  the 
assignment  was  filed  with  and  as  a  part  of  the  complaint. 

Judgment  affirmed,  with  costs. 

ElliotT}  J.,  did  not  participate  in  the  decision  of  the  case. 

Filed  March  9, 1886. 


No.  12,365. 

Hasty  v.  City  of  Huntington. 

Ctty. — PuMie  Improvements. — Building  Permits, —  Validity  of  Ordinance. — Un- 
der section  3106,  R.  S.  1881,  the  common  council  of  a  city  incorporated 
under  the  general  law  has  power  to  enact  an  ordinance  making  it  un- 
lawful  to  erect  a  building  within  such  city  without  first  making  appli- 
cation to  the  clerk  of  the  board  of  public  improvements. 
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Pleading. — Complaint  before  Mayor  or  Jusiiee, — In  actions  originating  be- 
fore the  mayor  of  a  city  or  a  justice  of  the  peace,  the  complaint  is  suffi- 
cient if  it  will  inform  the  defendant  of  the  nature  of  the  cause  of 
action,  and  is  so  explicit  that  a  judgment  thereon  will  bar  another  ac- 
tion for  the  same  cause. 

From  the  Huntington  Circuit  Court. 

J.  B.  Kenner  and  J.  I.  Dille,  for  appellant. 
J5.  F,  Ibach,  for  appellee. 

HowK,  J. — In  this  case  the  appellant  Hasty,  the  defend- 
ant below,  has  here  assigned  as  errors  the  decisions  of  the  cir- 
cuit court  in  overruling  (1)  his  demurrer  to  the  complaint, 
(2)  his  motion  for  a  new  trial,  and  (3)  his  motion  in  arrest  of 
judgment. 

The  first  and  third  of  these  alleged  errors  may  properly  be 
considered  together,  as  they  each  call  in  question  the  suffi- 
ciency of  appellee's  complaint,  the  first  before  and  the  second 
after  the  trial  and  finding  thereon.  The  suit  was  commenced 
before  the  mayor  of  the  city  of  Huntington,  and  was  taken 
by  appeal  to  the  court  below.  In  its  complaint  the  city  of 
Huntington  alleged  that  appellant,  on  or  about  the  17th  day 
of  April,  1883,  at  the  city  and  county  of  Huntington,  then 
and  there  violated  section  three  of  an  ordinance  of  such  citv, 
passed  by  the  common  council  thereof  on  the  6th  day  of 
of  March,  1882,  by  unlawfully  erecting  a  building  or  a  struc- 
ture in  the  third  ward  of  such  city,  without  first  making  appli- 
cation to  the  clerk  of  the  board  of  public  improvements  of 
such  city,  as  required  by  such  section.     Wherefore,  etc. 

In  the  thirty-second  clause  of  section  3106,  R.  S.  1881,  in 
force  since  March  10th,  1873,  power  is  conferred  upon  the 
common  council  of  a  city  incorporated,  as  the  city  of  Hunt- 
ington was,  under  the  general  law  of  this  State  for  the  in- 
corporation of  cities, "  To  organize  a  board  of  public  improve- 
ments, and  empower  such  board  to  grant  permits  to  build 
houses  or  additions  thereto."  The  validity  of  the  city  ordi- 
nance, or  of  the  section  thereof,  for  the  violation  of  which 
the  appellant  was  prosecuted  in  the  case  at  bar,  is  in  no  man- 
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ner  questioned  in  the  brief  of  his  counsel,  and,  therefore,  can 
hardly  be  said  to  be  involved  in  this  appeal.  For  this  reason 
it  might  well  be  held,  as  it  seems  to  us,  that  this  court  has  no 
jurisdiction  of  this  appeal.  Because,  as  the  amount  in  con- 
troversy, exclusive  of  interest  and  costs,  is  only  one  dollar^ 
and  as  the  cause  originated  before  the  mayor  of  a  city,  and 
does  not  involve  the  validity  of  a  city  ordinance,  the  appeal 
is  not  authorized  by  the  provisions  of  section  632,  R.  S.  1881, 
regulating  appeals  to  this  court. 

Passing  this  point,  however,  as  it  is  not  made  by  appellee^s 
counsel,  we  may  say  that  the  ordinance  of  the  city  of  Hunt- 
ington, and  the  section  thereof,  for  the  violation  of  which  ap- 
pellant is  prosecuted  in  this  cause,  were  held  to  be  valid  by 
this  court  in  the  well  considered  case  of  Baumgartner  v. 
Hasty,  100  Ind.  575  (50  Am.  R.  830),  and  we  adhere  to  that 
decision. 

In  regard  to  the  suflSciency  of  appellee's  complaint,  it  will 
suflBce  to  say  that  such  complaint  conformed  to  the  require- 
ments of  section  3066,  R.  S.  1881,  in  relation  thereto,  that 
it  informed  appellant  of  the  nature  of  the  cause  of  action, 
and  was  so  explicit  that  a  judgment  thereon  could  be  used  as 
a  bar  to  another  suit  for  thfe  same  cause  of  action.  In  actions 
originating  before  the  mayor  of  a  city  or  a  justice  of  the  peace, 
we  have  often  held  that  such  a  complaint  was  sufficient. 
Hewett  V.  JenkinSy  60  Ind.  110;  Beineke  v.  WurgleVy  77  Ind. 
468 ;  Western  Union  Tel  Co.  v.  Huffy  102  Ind.  536.  The 
court  did  not  err,  we  think,  in  overruling  either  the  demur- 
rer to  the  complaint  or  the  motion  in  arrest  of  judgment. 

In  appellant's  motion  for  a  new  trial  the  only  cause  as- 
signed therefor  is  that  the  finding  of  the  court  was  contrary 
to  law.  This  cause  for  a  new  trial  did  not  below,  nor  does 
it  here,  call  in  question  the  sufficiency  of  the  evidence  to  sus- 
tain the  finding.  Yet  that  is  the  only  question  discussed  by 
appellant's  counsel  in  considering  the  alleged  error  of  the 
court  in  overruling  the  motion  for  a  new  trial.  The  ques- 
tion is  not  presented  here  for  consideration  or  decision.    We 
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fail  to  see,  and  counsel  have  failed  to  point  out,  wherein  the 
finding  of  the  court  was  contrary  to  law. 

The  motion  for  a  new  trial  was  correctly  overruled. 

The  judgment  is  affirmed,  with  costs. 

Filed  March  6, 1886. 


No.  12,086. 

Price,  Administrator,  et  al.  v.  Jones. 

Promissory  Note. — Promise  to  Pay  After  Dealh.-—Te8tcaneiUary  DUpontioru 
— An  instrument,  dated  and  signed,  reading,  **  One  day  after  my  death 
I  promise  to  pay  to  the  order  of  Nancy  M.  Jones  two  thousand  dollars, 
to  be  paid  out  of  my  estate.  For  value  received,  without  any  relief  from 
valuation  or  appraisement  laws,  with  6  per  cent,  interest  from  date  until 
paid,  and  attorney's  fees,*'  is  a  promissory  note,  and  not  an  attempted 
testamentary  disposition  of  property. 

Same. — Decedents^  Estates. — Filing  Note  as  Claim  Against, — Pleading, — It  is 
sufficient  to  file  a  note,  executed  by  a  deceased  person,  as  a  claim  against 
his  estate,  without  any  formal  complaint. 

Same. — Attorney's  Fees. — Recovery  of, — The  stipulation  in  the  note  for  at- 
torney's fees  entitles  the  payee  to  recover  them  without  any  specific  de- 
mand therefor. 

Same. — Consideration, — Agreement  of  Parties  as  to, — Where  parties  agree 
upon  a  consideration,  and  it  is  one  of  an  indeterminate  value,  the  courts 
will  not  substitute  their  judgment  for  that  of  the  parties,  but  will  up- 
hold the  contract. 

Same. — Contract  to  Pay  Member  of  Family  for  Services, — Where  there  is  an  ex- 
press promise  to  pay  for  services,  an  action  will  lie,  although  the  promise 
be  made  to  a  member  of  the  promisor's  family. 

From  the  Cass  Circuit  Court. 

D.  B.  McOmnell,  R.  Magee  and  S.  T.  MoOonneH,  for  ap- 
pellants. 

a  E.  Taher,  D. D.  Dykeman,  W.  T.  TTi&onand  O.  C.  Taber, 
for  appellee. 

Elliott,  J. — The  claim  of  appellee  against  the  estate  of 
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Benjamin  Price,  deceased,  rests  upon  an  account  for  board* 
ing  the  deceased,  and  on  an  instrument  executed  by  him 
reading  as  follows : 

"$2,000.  September  18th,  1881. 

*'  One  day  after  my  death,  I  promise  to  pay  to  the  order 
of  Nancy  M.  Jones  two  thousand  dollars,  to  be  paid  out  of 
my  estate.  For  value  received,  without  any  relief  from 
valuation  or  appraisement  laws,  with  six  per  cent,  interest 
from  date  until  paid,  and  attorney's  fees. 

"Benjamin  Price.'' 

The  appellants  insist  that  the  instrument  is  an  attempt  to 
make  a  testamentary  disposition  of  property,  and  is  destitute 
of  all  legal  efficacy.  We  can  not  concur  in  this  view.  There 
is  no  attempt  to  make  a  testamentary  disposition  of  prop- 
erty, for  the  instrument  contains  no  provisions  resembling 
those  of  a  will.  It  is  a  promise  to  pay  money.  It  differs 
from  an  ordinary  promise  in  the  single  particular  that  it  fixes 
the  time  of  payment  at  a  period  subsequent  to  the  promisor's 
death.  It  is,  nevertheless,  a  promise  to  pay  money,  abso- 
lutely and  at  all  events,  to  a  person  named,  and  it  has,  there- 
fore, all  the  essential  features  of  a  promissory  note.  All  the 
modern  authorities  agree  that  such  instruments  as  the  one 
before  us  are  to  be  deemed  the  promissory  notes  of  the  per- 
sons by  whom  they  are  executed.  Story  Prom.  Notes,  sec- 
tion 27 ;  1  Daniel  Negot.  Inst.,  section  46. 

This  case  is  easily  discriminated  from  Moore  v.  StephenSj 
97  Ind.  271,  for  here  there  is  an  expresss  promise  to  pay  a  spec- 
ified sum  of  money,  and  it  is  made  in  the  form  of  a  contract 
which  imports  a  consideration ;  while  in  that  case  there  was 
no  promise,  but  simply  a  direction  to  pay,  after  the  death  of 
the  person  by  whom  the  instrument  was  executed,  a  specified 
sum  of  money  to  the  beneficiary  named. 

It  is  sufficient  to  file  a  note  executed  by  a  deceased  person 
as  a  claim  against  his  estate  without  any  formal  complaint. 
Pulley  V.  Perfect,  30  Ind.  379 ;  Hathaway  v.  Roll,  81  Ind.  567. 

The  appellants  introduced  evidence  of  admissions  of  the 
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appellee  which  tended  to  show  that  the  note  was  intended  to 
evidence  a  gift  and  nothing  more,  but,  in  view  of  the  ex- 
planations given  by  the  appellee,  we  can  not  regard  these  ad- 
missions as  conclusive.  .  Nor  can  we  regard  the  testimony 
upon  this  point  as  uncontradicted,  for  there  is  evidence  tend- 
ing to  prove  that  the  intestate  was  old,  infirm,  and  diseased ; 
that  he  needed  care  and  nursing ;  that  he  promised  to  pay  for 
the  care  and  nursing  bestowed  upon  him,  and  that  it  was  in 
the  performance  of  this  promise  that  he  executed  the  note 
upon  which  the  claim  is  founded. 

It  was  for  Benjamin  Price,  the  appellant's  intestate,  to  de- 
termine the  value  of  the  appellee's  services.  He,  better  than 
those  who  are  claiming  his  estate,  knew  what  those  services 
were  worth,  and  his  judgment  of  what  was  a  fair  compensa- 
tion ought  not  to  be  set  aside  or  disregarded.  The  rule  is, 
that  where  parties  agree  upon  a  consideration,  and  it  is  .(jne 
of  an  indeterminate  value,  the  courts  will  not  substitute  th^ir 
judgment  for  that  of  the  contracting  parties,  but  will  uphold 
the  contract.  Johnson  v.  Gwinn,  100  Ind.  466,  see  p.  472 ; 
Fleetwood  v.  Dorsey  Machine  Co.,  95  Ind.  491,  see  p.  492-5 
Shade  v.  Oreviston,  93  Ind.  591,  see  auth.  cited  p.  594; 
Wolford  V.  Powers,  85  Ind.  294  (44  Am.  R.  16).  In  the  , 
case  last  cited,  very  many  of  the  decisions  are  collected,  and 
some  of  them  are  directly  in  point  here,  especially  the  cases  ^ 
of  Earl  V.  Peck,  64  N.  Y.  596,  and  Cowee  v.  Chmell,  75  N.  * 
Y.  91  (31  Am.  R.  428). 

The  case  of  the  appellee  does  not  rest  upon  an  implied 
promise,  but  upon  an  express  one.  Where  there  is  an  express 
promise  to  pay  for  services,  an  action  will  lie,  although  the 
promise  was  made  to  one  of  the  promisor's  fiimily.  The 
decisions  cited  by  appellants,  applicable  to  cases  resting  upon 
an  implied  promise,  exert  no  influence  upon  such  a  case  as 
this. 

The  appellee  was  not  bound  to  make  an  express  claim  for 
attorneys'  fees,  for  the  stipulation  in  the  note  entitled  her  to 
Vol.  105.— 35 
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recover  them  without  any  specific  demand  for  them.  The 
agreement  to  pay  attorneys'  fees  is  a  part  of  the  contract^  and 
the  appellee  is  entitled  to  recover  according  to  its  terms. 
Hanna  v.  Fisher ^  95  Ind.  383;  Glenn  v.  Porter,  72  Ind.  525. 
There  was^  therefore,  no  error  in  incliiding  the  attorneys^ 
fees  in  the  verdict. 

Judgment  affirmed. 

Filed  March  9, 1886. 


No.  12,631. 

Carmody  et  al.  V.  The  State. 

Becoonizance. — Forfeiture. — AvermenU  as  to  Amount  of  Bail  and  Officer  Tak^ 
ing  Same. —  Uncertainty  of  ComplainL — Where,  in  an  action  on  a  forfeited 
recognizance,  the  averments  of  the  complaint,  as  to  the  officer  before 
whom  the  recognizance  was  entered  into  and  as  to  the  amount  of  bait 
which  had  been  fixed  in  the  cause,  were  too  uncertain,  but  such  aver- 
ments, in  connection  with  the  copy  of  the  recognisance  filed  with  the 
complaint  and  the  official  endorsements  upon  it,  show  that  the  recog- 
nizance was  entered  into  before  the  sheriff  who  arrested  and  had  in 
custody  the  principal  therein,  and  that  the  sum  of  $1,000  was  endorsed 
upon  the  warrant  by  the  clerk  who  issued  it,  such  complaint  is  suffi- 
cient on  demurrer.    Section  1684,  B.  S.  1881. 

Saui^-- Authority  cf  Deputy  to  Act  for  Sheriff  Premmed. — Defence.— In  such 
case,  the  authority  of  a  deputy  to  act  for  and  in  the  name  of  the  sheriff 
will  be  presumed.  If  in  fact  he  had  no  authority  to  so  act,  it  will  con- 
stitute matter  of  defence. 

Same. — Continuing  Recognizance. — Answer. — An  answer  in  such  case,  alleg- 
ing that  the  trial  court  made  no  order  directing  the  sheriff  to  take  a  con- 
tinuing recognizance,  but  failing  to  aver  that  the  principal  therein  did 
not  desire  to  enter  into  a  continuing  recognizance,  is  insufficient.  Sec- 
tion 1713,  R.  S.  1881. 

Same. — Presumption  cf  Desire  to  Exeeule  Eecognvaanee. — In  the  absence  of 
allegations  of  duress  or  constraint,  it  will  be  presumed  that  the  princi- 
pal and  sureties  desired  to  enter  into  the  recognizance  to  which  their 
names  are  found  attached,  and  the  execution  of  which  is  admitted. 

Sams. — Order  Fixing  Bail. — Return  of  Indictment. — An  answer,  averring 
that  the  trial  court  did  not,  on  the  return  of  the  indictment  or  at  any 
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time  afterwards,  fix  the  amount  of  bail  required  of  the  defendant,  but 
not  averring  that  no  such  order  had  been  made  prior  to  the  return  of 
the  indictment,  is  insufficient. 

Same. — General  Order  of  Court  Fixing  AmourU  of  Bail  During  Term. — Excep- 
tions,— " Diaeriminaiing  Judgment" — The  right  of  a  party  charged  with  a 
felony  to  have  a  discriminating  judgment  exercised  in  determining  the 
amount  of  bail  in  his  particular  case,  does  not  restrain  the  courts  from 
making  a  general  order  fixing  the  amount  of  bail  which  shall  be  there- 
after required  during  a  given  term,  in  certain  classes  of  bailable  offences, 
and  from  enforcing  such  an  order  in  all  cases,  except  where  the  exer- 
cise of  a  discriminating  judgment  is  by  some  means  specially  invoked^ 
or  some  question  is  made  upon  the  alleged  injustice  of  its  operation  in 
a  particular  case. 

Supreme  CJourt. — Judicial  Noticc-^Terms  of  Circuit  Court, — The  Supreme 
Court  takes  judicial  notice  of  the  time  when  the  terms  of  a  circuit  court 
begin. 

From  the  Ripley  Circuit  Court. 

J.  O,  Berkshire  and  C.  H,  WillsoTij  for  appellants. 

F.  T,  Hord,  Attorney  General,  and  W.  B,  Hord,  for  the  State. 

NiBLACK,  C.  J. — This  was  an  action  by  the  State  against 
Martin  Carmody  as  principal  in,  and  Christina  Wehmeyer 
and  Patrick  Carmody  as  sureties  upon,  a  forfeited  recogni- 
zance. 

Process  was  not  served  upon  Martin  Carmody,  and  there 
was  no  appearance  by  him  to  the  action.  The  sureties  an- 
swered in  four  paragraphs.  Demurrers  were  sustained  to  all 
the  paragraphs  of  answer,  and,  the  sureties  refusing  to  plead 
further^  final  judgment  was  rendered  against  them  for  the  full 
penalty  of  the  recognizance. 

It  is  first  claimed  that  the  complaint  was  bad,  and  that,  in 
consequence,  the  circuit  court  erred  in  sustaining  demurrers 
to  the  several  paragraphs  of  answer,  upon  the  ground  that  it 
is  error  to  sustain  a  demurrer  to  any  answer  to  a  bad  com- 
plaint. It  is  next  claimed  that  all  the  paragraphs  of  answer 
constituted  good  several  defences  to  the  action,  and  that,  for 
that  reason,  the  demurrers  to  all  of  the  paragraphs  ought  to 
have  been  overruled. 

The  complaint  charged  that  the  grand  j  ury  of  Ripley  co  unty, 
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at  the  September  term,  1884,  of  the  Ripley  Circuit  Court, 
returned  an  indictment  against  Martin  Carmody  for  defalca- 
tion ;  that  a  warrant  was  thereupon  issued  by  the  clerk  of 
that  court  to  the  sheriff  of  Ripley  county  for  the  arrest  of  the 
said  Carmody ;  that  in  pursuance  of  said  warrant  said  sheriff 
arrested  the  said  Carmody  and  took  him  into  his  custody  ; 
that  afterwards,  on  the  11th  day  of  November,  1884,  the  said 
Carmody,  together  with  the  said  Christina  Wehmeyer  and 
Patrick  Carmody,  entered  into  a  recognizance  to  the  State  of 
Indiana  in  the  penal  sum  of  one  thousand  dollars,  conditioned 
that  the  said  Martin  Carmody  should  personally  appear 
before  the  Ripley  Circuit  Court  on  the  first  day  of  the  then 
next  term  thereof,  and  at  each  succeeding  term  of  said  court 
thereafter,  to  answer  a  charge  of  defalcation,  and  abide  the 
order  of  court  until  said  cause  was  determined,  and  not  de- 
part thence  without  leave ;  that  said  sheriff  had  full  power 
and  authority  in  that  behalf;  that  said  sum  of  one  thousand 
dollars  was  endorsed  on  said  warrant  so  issued  to  the  said 
sheriff;  that  on  the  5th  day  of  December,  1884,  being  the 
seventeenth  judicial  day  of  the  November  term  of  the  Ripley 
Circuit  Court  of  that  year,  the  said  Martin  Carmody  was 
called  to  answer  said  charge  of  defalcation,  but  therein  made 
de&ult.  Whereupon  the  recognizance  entered  into  for  his 
appearance,  as  above  stated,  was  adjudged  and  declared  to  be 
forfeited. 

The  copy  of  the  recognizance  filed  with  the  complaint  had 
attached  to  it  the  following :  "  Taken  and  approved  this  11th 
day  of  November,  1884.  Thomas  L.  Hughes,  Sheriff,  by  J. 
H.  Borgstead,  deputy." 

The  objections  urged  against  the  sufficiency  of  the  com- 
plaint are : 

First.  That  there  was  no  averment  that  the  amount  of  bail 
was  fixed  by  either  the  Ripley  Circuit  Court  or  by  the  judge 
of  that  court. 

Secondly.  That  it  was  not  averred  that  the  recognizance 
was  entered  into  before  the  sheriff. 
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Thirdly,  That,  conceding  that  the  addenda  attached  to  the 
recognizance  supplied  that  omission,  there  was  nothing  from 
which  Borgstead's  authority  to  act  as  deputy  for  the  sheriff 
could  be  inferred. 

Section  1684,  R.  S.  1881,  provides  that  "The  court,  on  the 
first  day  of  each  term,  must  order  the  amount  in  which  per- 
sons charged  by  an  indictment  or  information  are  to  be  held 
to  bail ;  and  the  clerk  must  enter  such  order  on  the  order- 
book,  and  he  must  endorse  the  amount  on  each  warrant  when 
issued.  The  order  may  apply  to  informations  to  be  filed  in 
vacation.  If  no  order  fixing  the  amount  of  bail  have  been 
made,  the  sheriff  may  present  the  warrant  to  the  judge  of  the 
circuit  or  criminal  court,  and  such  judge  must  thereupon  en- 
dorse the  amount  of  bail  to  be  required,"  etc. 

As  regards  the  officer  before  whom  the  recognizance  was 
entered  into,  and  as  to  the  amount  of  bail  which  had  been 
fixed  in  the  cause,  the  averments  of  the  complaint  were  too 
uncertain  to  meet  the  requirements  of  good  pleading,  but,  tak- 
ing into  consideration  all  the  averments  of  the  complaint,  in 
connection  with  the  copy  of  the  recognizance  with  the  offi- 
cial endorsements  upon  it,  we  think  the  fair  inference  was, 
and  still  is,  that  the  recognizance  was  entered  into  before,  and 
taken  by,  the  sheriff,  who  arrested  and  had  Martin  Carmody 
in  custody,  and  that  the  sum  of  one  thousand  dollars,  en- 
dorsed upon  the  warrant,  was  endorsed  upon  it  by  the  clerk 
who  issued  the  warrant  and  indicated  the  amount  of  bail 
which  had  been  properly  fixed  in  the  cause. 

In  a  case  like  this,  the  authority  of  the  deputy  to  act  for, 
and  in  the  name  of,  the  sheriff,  will  be  presumed,  and  if,  in 
fact,  he  had  no  authority  to  so  act,  that  circumstance  consti- 
tutes a  matter  of  defence.     Patterson  v.  State,  10  Ind.  296. 

We  regard  the  complaint  as  having  been  substantially 
sufficient  upon  demurrer. 

The  recognizance  in  this  case  was  what  the  statute  denom- 
inates a  "  continuing  recognizance,''  and  the  first  paragraph 
of  the  answer  averred  that  the  Ripley  Circuit  Court  made 
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no  order  directing  the  sheriff  to  take  such  a  recognizance. 
It  failed  to  aver,  however,  that  Martin  Carmody  did  not  de- 
sire to  enter  into  a  continuing  recognizance,  and  for  that 
reason,  at  least,  the  paragraph  was  insufficient  as  a  defence. 
See  section  1713,  R.  8.  1881. 

The  second  paragraph  averred  that  there  was  no  order  of 
court  directing  the  sheriff  to  take  a  continuing  recognizance, 
and  that  no  desire  on  the  part  of  Martin  Carmody  to  execute 
such  a  recognizance  was  made  known  to  the  sheriff  at  the 
time  the  recognizance  sued  on  was  entered  into.  But  there 
was  no  averment  that  the  parties  did  not  voluntarily  consent 
to  the  execution  of  the  recognizance  into  which  they  entered, 
and  in  the  absence  of  an  averment  of  duress  or  constraint,  it 
will  be  presumed  that  Martin  Carmody,  as  well  as  his  co- 
obligors,  desired  to  enter  into  the  recognizance,  to  which 
their  names  are  found  attached,  and  the  execution  of  which 
is  admitted.     Harbaugh  v.  Albertson,  102  Ind.  69. 

The  third  paragraph  set  up  the  same  matters  contained  in 
the  second,  with  the  additional  allegations  that  the  indict- 
ment upon  which  the  warrant  was  issued  was  returned  on  the 
20th  day  of  September,  1884,  and  that,  at  no  time  after  that 
date,  did  either  the  Ripley  Circuit  Court,  or  the  judge  thereof, 
fix  the  amount  of  bail  which  should  be  required  of  the  de- 
fendant, Martin  Carmody,  for  his  appearance  to  answer  said 
indictment. 

We  take  judicial  notice  of  the  fact  that  the  term  of  the 
Ripley  Circuit  Court,  at  which  the  indictment  was  returned, 
began  on  Monday  the  1st  day  of  September,  1884.  Some 
order  may,  therefore,  have  been  made  previous  to  the  return 
of  the  indictment,  which  had  the  effect  of  fixing  the  amount 
of  bail  to  be  required  in  that  case.  For  this  reason  the  par- 
agraph was  bad  for  not  averring  that  no  previous  order  had 
been  made  which  fixed  the  amount  of  bail  upon  the  indict- 
ment in  question. 

The  fourth  paragraph  alleged  that  the  Ripley  Circuit  Court, 
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on  the  first  day  of  its  September  term,  1884,  made  and  caused 
to  be  entered  of  record  an  order  as  follows : 

*^  Ordered  that  until  the  commencement  of  the  next  term 
of  this  court,  in  all  felonies  under  the  grade  of  murder  in 
the  second  degree,  and  above  petit  larceny,  the  bail  shall  be 
one  thousand  dollars.  In  cases  of  petit  larceny,  three  hun- 
dred dollars.  Misdemeanors  punishable  by  fine  and  imprison- 
ment, two  hundred  dollars.  Misdemeanors  punishable  by  fine 
only,  one  hundred  dollars.     Bastardy,  five  hundred  dollars." 

That  the  indictment  against  Martin  Carmody  was  not 
returned  into  court  until  the  20th  day  of  September,  1884; 
that  thereafter  no  order  of  bail  in  reference  or  as  applicable 
to  that  particular  indictment  was  made ;  that  the  clerk,  who 
issued  the  warrant  for  the  arrest  of  Martin  Carmody,  en- 
dorsed one  thousand  dollars  on  said  warrant  as  the  amount 
of  bail  required,  upon  the  assumption  that  he  was  author- 
ized to  do  so  by  the  general  order  fixing  the  amount  of  bail 
herein  set  out,  and  not  otherwise. 

It  is  argued  that  a  general  order  fixing  the  amount  of  bail 
oan  not  be  made  applicable  to  indictments  thereafter  to  be 
returned ;  that  the  constitutional  inhibition  against  requiring 
excessive  bail  necessarily  involves  an  inquiry  into  the  attend- 
ing circumstances  and  peculiarities  of  each  particular  case, 
with  reference  to  the  amount  of  bail  which  ought  to  be  re- 
quired, and  that  the  necessity  of  such  an  inquiry  excludes 
the  idea  that  a  general  order  may  be  made  in  advance  fixing 
the  amount  of  bail  in  all  of  a  particular  class  of  cases  at  a 
uniform  sum. 

Cooley,  in  his  treatise  on  Constitutional  Limitations,  at 
page  378,  5th  edition,  says :  "  That  bail  is  reasonable  which, 
in  view  of  the  nature  of  the  oflence,  the  penalty  which  the 
law  attaches  to  it,  and  the  probabilities  that  guilt  will  be  es- 
tablished on  the  trial,  seems  no  more  than  sufficient  to  secure 
the  party's  attendance.  In  determining  this,  some  regard 
should  be  had  to  the  prisoner's  pecuniary  circumstances ;  that 
which  is  reasonable  bail  to  a  man  of  wealth  being  equivalent 
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to  a  denial  of  right  if  exacted  of  a  poor  man  charged  with  the 
like  offence." 

The  doctrine  of  this  extract,  and  the  consequent  right  of 
a  party  charged  to  have  a  discriminating  judgment  exercised 
in  determining  the  amount  of  bail  which  ought  to  be  ex- 
acted in  his  particular  case,  were  argumentati  vely  and  generally 
recognized  in  the  case  of  Gregory  v.  StcUe,  ex  reL,  94  Ind.  384 
(48  Am.  R.  162),  but  the  right  thus  recognized  docs  not  restrain 
the  courts  from  making  a  general  order  fixing  the  amount  of 
bail  which  shall  be  thereafter  required  during  a  given  term, 
in  certain  classes  of  bailable  offences,  and  from  enforcing  such 
an  order  in  all  cases,  except  where  the  exercise  of  a  discrimi- 
nating judgment  is,  by  some  means,  specially  invoked,  or 
some  question  is  made  upon  the  alleged  injustice  of  its  oi)era- 
tion  in  a  particular  case.  Votaw  v.  Stat^,  12  Ind.  497;  Myers 
V.  State,  19  Ind.  127;  HawUns  v.  State,  ex  rel.,  24  Ind.  288; 
Gachenheimer  v.  State,  28  Ind.  91. 

The  judgment  is  affirmed,  with  costs. 

FUed  Maich  9, 1886. 


No.  11,445. 

iw  546  Pugh  et  al.  v.  Pugh  et  al. 

M6    2971 

142    161.      Will. — OonstrtuUion. — Intention,^ Evidence, — In  the  construction  of  a  will,  it 
~  is  the  duty  of  the  court  to  ascertain  the  intention  of  the  testator,  but 

this  must  be  shown  in  some  way  by  the  will  itself,  and  not  wholly  by 
outside  facts. 
Same.— Trord"C%iWr«n»  Does  not  Signify  "GmndcAiWi-en."— Where  a  be- 
quest is  given  by  will  to  the  children  of  a  person,  the  word  *^  children" 
must  be  understood  in  its  primary  signification,  where  there  are  persons 
living  at  the  date  of  the  will,  or  when  the  bequest  takes  effect,  answer- 
ing such  meaning  of  the  term,  and  in  such  case  it  will  not  inclade 
grandchildren. 

From  the  Fayette  Circuit  Court. 

F,  J.  Hall,  for  appellants. 

jB,  L.  Smith  and  M^.  J,  Henley,  for  appellees. 
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HowK,  J. — The  record  of  this  cause  shows  that  Mary 
Harlock^  late  of  Fayette  county,  died  testate  on  the  —  day 
of  April,  1881.  Her  last  will  was  dated  and  duly  executed 
by  her,  on  the  second  day  of  August,  1879.  The  third  item 
or  clause  of  her  will  reads  as  follows : 

'^Thirdly.  The  residue  of  my  estate  (after  paying  ex|>enfees 
of  administration),  real,  personal  and  mixed,  I  request  my 
executor  and  hereby  direct  him  to  loan  at  interest,  on  such 
time  and  terms  as  he  may  direct  or  deem  prudent,  and,  after 
deducting  taxes  and  expenses,  to  pay  the  residue  of  the  in- 
terest thereon  annually  to  my  grandson,  Thomas  A.  Taylor, 
during  his  natural  life  j  and  should  my  executor  at  any  time 
deem  it  prudent,  he  may,  and  is  hereby  authorized  to  pay  the 
principal  and  interest  to  said  Thomas  A.  Taylor,  or  my  ex- 
ecutor may,  if  he  deems  best,  invest  the  same  in  real  estate 
for  said  Thomas  A.  Taylor;  and  should  said  Thomas  A. 
Taylor  marry  and  have  issue  living  at  his  death,  if  the  same 
has  not  previously  been  paid  to  said  Taylor,  or  invested  in 
real  estate,  then  and  in  that  event  the  same  be  paid  to  said 
child  or  children  of  said  Taylor.  But  should  said  Taylor 
die  without  issue,  then  and  in  that  event  the  same  be  paid 
one-half  to  the  children  of  my  sisters,  Eliza  A.  Helm  (now 
dead)  and  Catharine  Stewart,  that  is  ro  say,  one-half  to  the 
children  of  Eliza  A.  Helm,  and  one-half  to  the  children  of 
Catharine  Stewart.^' 

Thomas  A.  Taylor,  the  grandson  of  the  testatrix  named  in 
the  third  item  or  clause  of  her  will,  departed  this  life  on  the 
26th  day  of  June,  1882,  intestate,  unmarried  and  without 
issue.  Catharine  Stewart,  named  in  testatrix's  will,  died 
April  10th,  1882.  At  the  date  of  the  last  will  of  the  testa- 
trix and  at  the  date  of  her  death,  Catharine  Stewart  had  only 
two  living  children,  namely,  William  A.  Pugh  and  Sophia 
Sickles,  who  are  still  living  and  are  the  appellees  in  this 
cause.  Catharine  Stewart  also  had,  at  the  dates  of  the  will 
and  of  the  death  of  the  testatrix,  a  number  of  grandchil- 
dren, the  children  of  her  deceased  children  who  had  died 
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many  years  before  the  date  of  the  testatrix's  will.  These 
grandchildren  of  Catharine  Stewart  are  yet  living,  and  are 
the  appellants  in  this  cause. 

Upon  the  foregoing  facts,  the  trial  court  decided  that  the 
appellees,  who  were  the  only  living  children  of  Catharine 
Stewart  at  the  date  of  the  execution  of  Mary  Harlock's 
will,  were  entitled,  under  the  third  item  or  clause  of  such  will, 
to  the  one-half  of  the  residue  of  the  testatrix's  estate,  to  the 
entire  exclusion  of  the  appellants,  as  the  grandchildren  of 
Catharine  Stewart,  from  any  share  or  interest  in  such  estate. 

Appellants'  counsel  insists  very  earnestly,  that  the  decision 
of  the  trial  court  is  erroneous.  Counsel  claims  that  it  was 
the  manifest  intention  of  Mary  Harlock,  in  the  event  of  the 
death  of  her  grandson,  Thomas  A.  Taylor,  without  issue,  that 
the  one-half  of  the  residue  of  her  estate  should  go  to  the 
children  of  the  deceased  children  or  grandchildren  of  Cath- 
arine Stewart,  as  well  as  to  the  children  of  the  latter,  who 
were  living  at  the  date  of  the  execution  of  such  will.  If 
such  were  the  intention  of  the  testatrix,  and  we  do  not  know 
that  it  was  not,  the  writer  of  her  will  was  very  unfortunate 
in  the  selection  of  appropriate  words  to  express  such  inten- 
tion. In  the  construction  of  the  will,  it  was  the  duty  of  the 
court  to  ascertain  and  carry  into  effect,  if  possible,  the  in- 
tention of  the  testatrix  in  regard  to  the  matter  under  con- 
sideration :  but  this  intention  must  be  shown  in  some  way 
by  the  will  itself,  and  not  wholly,  at  least,  by  facts  outside 
of  the  terms  of  the  will.  This  cardinal  rule,  in  the  con- 
struction of  wills,  has  always  been  recognized  in  the  deci- 
sions of  this  court.  Tyner  v.  Reese,  70  Ind.  432 ;  Lofton  v. 
Moore,  83  Ind.  112;  Hinds  v.  Hinds,  85  Ind.  312;  Downie 
V.  Buennagel,  94  Ind.  228. 

Before  the  appellants  could  be  permitted  to  share  in  the 
residuary  bequest  or  legacy  of  Mary  Harlock,  it  was  incum- 
bent on  them  to  show  from  the  will  itself,  that  the  testatrix 
intended  that  the  grandchildren,  as  well  as  the  children  of 
Catharine  Stewart,  should  be  entitled  to  participate  in  such 
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bequest  or  legacy.  This  they  failed  to  do,  and,  indeed^  can 
not  do.  The  case  in  hand  can  not  be  distinguished  in  prin- 
ciple from  the  case  of  Oummhigs  v.  Plummer,  94  Ind.  403 
(48  Am.  R.  167).  In  the  case  cited,  after  a  careful  and 
thorough  examination  and  citation  of  text-books  and  decided 
«ases,  it  was  held  substantially  that  where  a  bequest  or  legacy 
is  given  by  will  to  the  children  of  a  party,  the  word 
'* children"  must  be  understood  in  its  primary  or  simple  sig- 
nification, where  there  are  any  persons  in  existence  at  the 
date  of  such  will,  or  when  the  bequest  or  legacy  takes  effect, 
answering  such  meaning  of  the  term;  and  that  in  such  case, 
the  word  "children"  will  never  denote  or  signify  grand- 
children. 2  Redf.  Wills  (2d  ed.),  p.  15;  2  Jarra.  Wills,  p. 
690;  and  see  the  numerous  authorities  cited  in  94  Ind.  403, 
on  p.  407.  We  are  of  opinion  that  this  is  a  correct  state- 
ment of  the  law  on  the  subject  under  consideration,  and  that 
it  is  decisive  of  the  case  at  bar  against  the  claim  of  appel- 
lants, the  grandchildren,  to  share  in  the  bequest  or  legacy  to 
'*  the  children  of  Catharine  Stewart." 

We  have  found  no  error  in  the  record  of  this  cause. 

The  judgment  is  affirmed,  with  costs. 

Filed  March  9, 1886. 


No.  12,330. 

Hunt  v.  Dederick  et  al. 

CJoNTliACT. — Agreement  to  Release  Maker  of  Note. — Oormderation. — Where  one 
parts  with  valuable  property  on  the  faith  of  an  agreement  by  the 
payee  of  a  promissory  note,  that  if  he  does  so  the  latter  will  release  him 
therefrom,  it  is  a  sufficient  consideration  to  uphold  the  agreement, 
although  no  benefit  results  to  such  payee. 

From  the  Ohio  Circuit  Court. 
J,  J5.  CoIeSf  for  appellant. 
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Elliott^  J. — The  complaint  of  the  appellees  is  based  on 
three  promissory  notes^  executed  by  the  appellant  and  Lewis 
T.  Cooper  to  Erastus  S.  Downey  and  by  him  endorsed  to  the 
appellees. 

There  are  two  paragraphs  of  the  answer,  but  they  are  sub- 
stantially alike^  and  we  need  give  a  synopsis  of  only  one  of 
them.  The  answer  admits  the  execution  of  the  promissory 
notes  sued  on^  and  contains  these  allegations :  That  the  con- 
sideration for  the  notes  was  the  sale  and  delivery  of  one 
"Dederick  Hay  Press"  by  Downey  to  the  appellant  and 
Cooper,  as  partners ;  that  it  was  agreed  by  them  that  the  ap- 
pellant should  transfer  to  Cooper  his  undivided  interest  in  the 
press  provided  the  owner  and  holder  of  the  notes  would  re- 
lease the  appellant  from  all  liability  thereon,  and  look  solely 
to  Cooper  for  payment;  that,  in  October,  1882,  while  the 
notes  were  still  owned  by  Downey,  and  before  the  endorse- 
ment to  the  appellees,  the  appellant  met  Downey^  stated  to 
him  the  agreement  that  he,  the  appellant,  had  made  with 
Cooper ;  that  Downey  then  released  the  appellant  from  all 
liability  on  the  notes,  and  agreed  to  accept  Cooper  as  payor, 
"  in  consideration  that  the  defendant  should  release  and  trans- 
fer his  interest  in  said  property  to  Cooper ;  that  Cooper  then 
assumed  and  agreed  to  pay  the  notes  in  full  under  the  con- 
tract ;  that  Downey  then  stated  that  he  did  not  have  the  notes 
with  him,  and  could  not  at  that  time  take  the  defendant's 
name  off;''  that,  relying  on  the  contract  with  Downey,  and 
"  in  consideration  thereof,  the  defendant  released  and  trans- 
ferred his  interest  in  said  property,  of  the  value  of  two  hun- 
dred and  fifty  dollars,  to  Cooper,  and  delivered  the  same  into 
his  exclusive  possession  and  ownership,  without  requiring  se- 
curity or  indemnity  from  him." 

The  trial  court  erred  in  sustaining  the  demurrer  to  the 
answer. 

The  consideration  for  Downey's  contract  was  not  a  past  or 
executed  one,  for  the  agreement  with  Cooper  was  that  if 
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Downey  would  release  the  defendant  from  liability,  then  the 
latter  would  transfer  his  interest  in  the  property  for  which  the 
notes  were  given  to  his  partner,  Cooper.  Where  a  party 
agrees  to  transfer  property  to  a  third  person,  in  consideration 
that  the  holder  of  the  notes  given  for  the  property  will 
release  the  maker  of  the  notes  from  all  liability,  and  look 
to  the  person  to  whom  the  property  is  transferred  for  pay- 
ment, the  consideration  for  such  an  agreement  is  not  an  exe- 
cuted one.  If,  in  this  instance,  the  agreement  between  Cooper 
and  the  appellant  had  been  made  prior  to  Downey's  agreement 
to  release  the  latter,  and  the  property  had  been  previously 
transferred,  it  might  be  said  that  Downey's  agreement  rested 
on  a  past  consideration. 

There  was  a  valid  consideration  for  Downey's  agreement  to 
release  the  appellant  from  liability  on  the  notes  and  accept  his 
partner,  Cooper,  as  the  sole  payor.  On  the  faith  of  the  agree- 
ment made  by  Downey,  the  appellant  parted  with  property  of 
the  value  of  two  hundred  and  fifty  dollars,  and  this  was  a 
suflGcient  consideration  although  no  benefit  resulted  to  Dow- 
ney. The  rule  is  thus  stated  by  a  writer  of  recognized  au- 
thority :  "  It  is  sufficient,  if  there  be  any  damage  or  detri- 
ment to  the  plaintiff,  though  no  actual  benefit  accrue  to  the 
party  undertaking."  Addison  Cont.,  page  6.  It  is  hardly* 
necessary  to  cite  authorities  upon  this  question,  but  we  refer 
to  a  few  of  our  own  cases.  Stroaser  v.  (My  of  Fort  Wayne,  100 
Ind.  443,  vide  p.  447;  Pitcher  v.  Dove,  99  Ind.  175,  vide  p. 
179;  Shade  v.  Q-eviston,  93  Ind.  591,  vide  p.  595;  Glasgow 
V.  Hobbs,  32  Ind.  440;  Wolford  v.  Powers,  85  Ind.  294  (44 
Am.  R.  16). 

There  is  enough  in  the  answers  to  drive  the  appellees  to  a 
reply. 

Judgment  reversed. 

Filed  March  12, 1886. 
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No.  12,162. 
SaNNES  V.  Ross  ET  AL. 

Attachment. — Taking  Pei-wnai  Judgment  Equivalent  to  DmniMoL — The  ren- 
dering of  a  personal  judgment  against  the  defendant  is  equivalent  to  a 
dismissal  of  the  proceedings  in  attachment. 

Same. — Failure  to  Proaeeute, — Action  an  Bond, — Emdenee. — Where,  in  an  ac- 
tion on  an  attachment  bond,  the  plaintiff,  after  introducing  evidence  of 
the  proceedings  in  attachment  and  the  seizure  of  his  property  thereunder, 
shows  by  the  record  that  a  final  judgment  in  personam  alone  had  been 
taken,  he  thereby  shows  that  the  attachment  proceeding  had  been  dis- 
missed  or  abandoned. 

Same. — Damages. — Where  either  a  dismissal  or  an  abandonment  of  the  at- 
tachment proceedings  is  thus  shown,  there  is  a  failure  to  prosecute  ac- 
cording to  the  condition  of  the  bond,  and  evidence  as  to  damages  is 
admissible. 

Same. — Complaint. — Sufficiency  on  Demurrer, — A  complaint  on  an  undertak- 
ing in  attachment,  which  avers  the  execution  of  the  undertaking,  the 
issuing  of  a  writ,  the  seizure  of  the  plaintiff 's  property,  that  the  attach- 
ment was  disposed  of  against  the  defendant,  and  that  the  latter  did  not 
duly  prosecute  the  attachment  proceedings,  which,  it  is  alleged,  were 
wrongful  and  oppressive,  resulting  in  damages  to  the  plaintiff  which  re- 
main unpaid,  is  good  as  against  a  demurrer.  An  averment  that  the  un- 
dertaking was  approved  by  the  clerk  before  the  writ  issued  is  not  neces- 
sary. 

Pleading. —  Uncertainty. — Practice. — Mere  uncertainty  in  a  pleading  can 
not  be  reached  by  demurrer.    The  objection  must  be  made  by  motion. 

From  the  Benton  Circuit  Court. 

D,  E.  Straigldy  U.  Z.  Wiley  and  8.  F.  Carter,  for  appellant, 
if.  H.  Walker  and  /.  H,  Pharea,  for  appellees. 

Mitchell,  J. — Joseph  Ross  commenced  suit  against  John 
O.  Sannes,  on  the  25th  day  of  July,  1883,  in  the  Benton  Cir- 
cuit Court,  to  recover  the  amount  of  certain  promissory  notes^ 
and  for  goods  sold  and  delivered. 

Upon  an  affidavit  and  undertaking  duly  filed  by  Boss^  a 
writ  of  attachment  was  sued  out. 

The  case  exhibited  in  this  record  is  an  action  by  Sannes 
against  Ross  and  Phares,  on  the  undertaking  in  attachment 
in  the  case  above  mentioned. 
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The  complaint  recites  the  commencement  of  an  action  by 
the  appellee  against  the  appellant^  the  filing  of  the  under- 
taking in  attachment,  setting  out  a  copy,  the  issuing  of  a 
writ  of  attachment,  and  the  seizure  by  the  sheriff,  in  pursu- 
ance of  the  command  of  the  writ,  of  certain  described  per- 
sonal property  alleged  to  belong  to  the  plaintiff.- 

It  is  alleged  that  the  attachment  proceeding  was  disposed 
of  at  the  September  term,  1883,  of  the  Benton  Circuit  Court, 
against  the  defendant.  The  breaches  assigned  are  that  Ross 
did  not  duly  prosecute  his  proceedings  in  attachment,  and 
that  they  were  wrongful  and  oppressive,  by  reason  of  which 
damages  had  accrued  to  the  plaintiff,  which  remained  unpaid. 
Upon  issues  made  upon  this  complaint  a  trial  was  had.  The 
jury,  under  an  instruction  from  the  court,  returned  a  verdict 
for  the  defendants.  The  only  error  presented  is  the  overrul- 
ing of  the  appellant's  motion  for  a  new  trial. 

A  bill  of  exceptions  discloses  that  the  plaintiff  put  in  evi- 
dence the  pleadings,  affidavit  and  undertaking  in  attachment, 
the  writ,  and  the  sheriff's  return  thereon,  the  order-book 
entries  and  judgment  in  the  suit  and  attachment  proceedings 
of  Joseph  Ross  against  John  O.  Sannes,  in  the  Benton  Cir- 
cuit Court.  It  appeared  from  these,  that  upon  the  writ  of 
attachment  sued  out,  certain  personal  property  belonging  to 
Sannes  had  been  seized  by  the  sheriff,  and  that  a  personal 
judgment  had  been  rendered  in  favor  of  Ross  for  $372.62. 
The  record  is  silent  as  to  the  disposition  made  of  the  pro- 
ceedings in  attachment.  Except  as  it  may  be  inferred  from 
the  rendition  of  a  final  judgment  in  personam^  in  the  case 
pending,  the  record  does  not  disclose  the  result  of  the  issue 
made  on  the  affidavit  in  attachment.  The  bill  of  exceptions 
recites  that  the  appellant  offered  oral  evidence  to  prove  that 
the  attachment  proceeding  had  been  dismissed  by  the  plain- 
tiff before  the  rendition  of  final  judgment.  This  testimony 
was  rejected.  It  also  discloses  that  a  motion  was  made  in 
open  court  during  the  trial  to  correct  the  record  in  the  at- 
tachment suit  by  a  nunc  pro  tune  entry  on  the  order-book. 
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SO  as  to  show  the  dismissal  of  the  proceedings  in  attachment, 
in  correspondence  with  an  entry  to  that  effect  on  the  court 
docket.     This  was  denied. 

The  appellant  offered  testimony  tending  to  prove  the 
amount  of  damages  sustained  by  the  seizure  of  his  personal 
property.  This  proof  was  also  rejected.  The  court  there- 
upon instructed  the  jury  as  follows: 

"  The  court  instructs  you  that  there  being  no  evidence  in 
this  case  tending  to  sustain  any  issue  in  behalf  of  the  plain- 
tiff, your  verdict  must  be  for  the  defendant.*' 

The  court  proceeded  upon  the  assumption,  that  in  order  to 
maintain  the  action,  it  was  essential  that  the  record  in  the 
case  in  which  the  attachment  was  sued  out,  should  show 
affirmatively  and  in  terms,  that  there  had  been  a  final  dispo- 
sition of  the  proceedings  in  attachment.  Upon  that  assump- 
tion, and  because  the  record  failed  to  show  a  judgment  in 
respect  to  the  attachment  proceedings,  proof  of  the  amount 
of  damages  sustained  was  rejected,  and,  the  jury  was  per- 
emptorily instructed  to  return  a  verdict  for  the  defendant. 
This  was  error.  In  the  case  of  Smith  v.  Scott,  86  Ind.  346, 
it  was  directly  ruled  that  "  The  rendering  of  a  personal  judg- 
ment alone  was  equivalent  to  a  dismissal  or  discharge  of  the 
proceedings  in  attachment."  So,  in  the  case  of  Lowry  v. 
McGee,  75  Ind.  508,  this  court  said:  ** The  attachment  pro- 
ceedings presented  an  issue,  and  if  there  was  no  adjudication 
whatever  of  that  issue,  the  taking  of  the  personal  judgment 
alone  was  an  abandonment  of  the  attachment  lien,  and  the 
judgment  stood  as  though  no  attachment  proceedings  had 
been  commenced  in  the  cause." 

When,  therefore,  the  appellant  had  introduced  the  plead- 
ings, affidavit,  undertaking,  the  writ,  and  the  return  thereon 
showing  that  his  personal  property  had  been  seized  under  the 
writ,  and  when  he  had  also  shown  by  the  record  that  a  final 
judgment  in  personam  alone  had  been  taken  in  that  case,  he 
had  thereby  shown  by  the  record  that  the  attachment  pro- 
ceeding had  been  dismissed  or  abandoned.   The  pleadings  in- 
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troduced  in  evidence  showed  that  the  affidavit  in  attachment 
was  denied.  The  record  also  showed  that  the  appellant 
had  in  that  proceeding  claimed  the  benefit  of  the  exemption 
law. 

The  final  disposition  of  the  case  in  which  the  attachment 
was  pending,  necessarily  disposed  of  the  attachment  proceed- 
ing, and  as  the  case  resulted  in  nothing  but  the  rendition  of 
a  personal  judgment  in  favor  of  the  plaintiff,  it  follows  that 
the  attachment  was  either  dismissed  or  abandoned,  and  in 
either  event  there  was  a  failure  to  duly  prosecute  the  proceed- 
ings in  attachment  according  to  the  condition  of  the  bond. 

It  was  not  necessary  that  the  record  should  have  been  cor- 
rected so  as  to  show  the  dismissal  of  the  proceedings  in  at- 
tachment. The  parol  evidence  offered  in  support  of  the  mo- 
tion to  supply  the  record  on  the  order-book,  and  make  it 
correspond  with  the  judge^s  minutes,  was  immaterial  as  the 
case  then  stood,  but  it  was  error  for  the  court  to  exclude  the 
plaintiff  *s  evidence  on  the  subject  of  damages,  and  to  give 
the  instruction  to  the  jury  which  was  given. 

The  appellees  have  assigned  cross  errors  which  it  is  insisted 
are  well  taken  and  ought  to  prevent  a  reversal. 

The  error  assigned  brings  in  question  the  sufficiency  of  the 
complaint. 

The  objections  urged  against  the  complaint  are,  that  it  con- 
tains no  sufficient  averment  of  any  breach  in  the  undertak- 
ing, which  is  the  foundation  of  the  suit,  and  that  it  does  not 
aver  that  the  proceedings  in  attachment  were  quashed,  dis- 
solved or  dismissed,  or  that  there  Avas  ever  any  judgment  ren- 
dered against  the  appellee  in  the  attachment  proceeding. 

It  is  averred  in  the  complaint  that  the  attachment  proceed- 
ing was  disposed  of  against  the  appellee  at  the  September 
term,  1883,  of  the  Benton  Circuit  Court,  and  that  there  was 
a  breach  in  the  undertaking,  in  that  the  plaintiff  did  not  duly 
prosecute  his  proceedings  in  attachment,  and  that  they  were 
wrongful  and  oppressive. 
Vol.  105.— 36 
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It  is  said  that  this  is  the  statement  of  a  mere  conclusion^ 
and  not  the  averment  of  any  issuable  fact. 

The  allegations  of  the  complaint^  in  respect  to  the  breaches* 
assigned^  are  general  in  their  character.  The  assignment, 
however,  negatives  the  performance  of  the  condition  of  the 
bond  in  the  words  of  the  contract.  This  was  a  sufficient  as- 
signment at  common  law.  1  Chitty  Pleading,  332.  The 
most  that  can  be  said  of  it  is  that  it  is  uncertain.  But  it  has 
often  been  decided  that  objections  for  defects  in  pleadings,, 
that  they  are  uncertain,  or  that  they  are  too  general  in  their 
statements,  when  they  are  otherwise  sufficient,  can  not  be 
reached  by  demurrer.  Cleveland j  etc,,  R.  W.  Co.  v.  Wt^arU, 
100  Ind.  160 ;  Gty  of  Evansville  v.  WorOiington,  97  Ind.  282, 
and  cases  cited. 

The  foundation  of  the  action  was  the  written  undertaking.. 
The  complaint  having  averred  the  execution  of  the  under- 
taking, the  issuing  of  a  writ,  the  seizure  of  the  appellant's 
property,  that  the  attachment  had  been  disposed  of  against 
the  appellee,  and  that  the  appellee  did  not  duly  prosecute  the 
proceedings  in  attachment,  which  it  is  averred  were  wrong- 
ful and  oppressive,  resulting  in  damages  to  the  appellant, 
which  remained  unpaid,  it  was  good  as  against  a  demurrer. 
Trentman  v.  Wiley,  85  Ind.  33. 

It  was  not  necessary  to  aver  in  the  complaint  that  the  un- 
dof taking  was  approved  by  the  clerk  before  the  writ  issued. 
If  the  appellee  caused  the  appellant's  goods  to  be  wrongfully 
seized,  as  the  complaint  avers  they  were,  it  would  not  aid  the 
appellee,  even  if  the  undertaking  had  not  been  approved  in 
fact. 

The  record  shows  that  exceptions  were  properly  taken  to 
the  rulings  of  the  court  which  are  complained  of.  They  are 
embraced  in  the  bill  of  exceptions. 

The  judgment  is  reversed,  with  costs. 

Filed  March  11,  1886. 
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Judgment  by  Confession. — Affidavit  of  Debixtr, — A  judgment  bj  confession 
before  a  justice  of  the  peace  is  valid  as  between  the  parties,  without  an 
affidavit  by  the  defendant  that  he  justly  owes  the  debt,  and  void  only  as 
to  creditors.    Section  1490,  R.  S.  1881. 

Same. — Knowledge  or  Consent  of  Creditor, — Baiificaiion, — AUomey  and  Client, — 
A  judgment  by  confession  ih  favor  of  a  creditor,  entered  without  his 
knowledge  or  consent,  is  void  unless  ratified  by  him  ;  but  knowledge  and 
consent  on  the  part  of  the  creditor's  attorney  are  sufficient. 

Same. — SheHff^s  Sale  Under  Satisfied  Judgment  Void. — Where  a  judgment  has 
in  fact  been  fully  paid  and  satisfied,  a  subsequent  sale  of  real  estate 
thereunder  to  any  person  having  actual  or  constructive  notice  of  such 
fact  is  void,  and  will  pass  no  title. 

From  the  Starke  Circuit  Court. 

L.  Ritter,  E.  F,  Ritter  and  B.  W.  Rittery  for  appellants. 
/.  D.  3IcLarenf  for  appellees. 

HowK,  J. — In  this  ease,  the  separate  and  several  demur' 
rers  of  each  of  the  appellees  to  the  complaint  of  appellants, 
the  plaintiffs  below,  upon  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  were  sustained 
by  the  circuit  court.  Appellants  excepted  to  this  ruling, 
and  have  assigned  it  here  as  the  only  error,  of  which  they 
complain. 

Appellants,  Gardner  S.  Chapin  and  James  J.  Gore,  part- 
ners under  the  firm  name  of  Chapin  &  Gore,  alleged  in  their 
complaint  that  they  were  seized  in  fee  simple  of  lot  No.  47, 
in  the  original  plat  of  the  town  of  Knox,  in  Starke  county, 
except  the  south  ten  feet  thereof,  and  had  been  in  possession 
thereof  for  four  years  last  past,  claiming  title  thereto  as 
owners ;  that  they  derived  title  by  virtue  of  a  sheriff ^s  deed 
executed  October  28th,  1876,  by  the  then  sheriff  of  Starke 
county,  and  recorded  in  the  proper  record  of  deeds  in  the 
recorder's  office  of  Starke  county :  that  such  deed  was  exe- 
cuted  pursuant  to  a  sheriff's  sale  of  such  lot,  on  October 
23d,   1875,  by  virtue  of  two  executions  directed  to  such 
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sheriff,  issued  out  of  the  Starke  Circuit  Court  on  January 
11th,  1875,  upon  two  judgments  of  such  court,  at  its  Decem- 
ber term,  1873,  to  wit,  on  December  30th,  1873,  one  in  favor 
of  William  B.  Taylor  and  Calvin  H.  Croninger,  and  the 
other  in  favor  of  John  M.  Kessan  and  others,  and  both 
against  William  W.  Garver ;  and  that  such  lot  was  sold  by 
the  sheriff  as  the  property  of  William  W.  Garver. 

Appellants  further  alleged  that  there  was  entered  and  dock- 
eted in  the  Starke  Circuit  Court,  on  the  9th  day  of  October, 

1873,  a  pretended  judgment  by  confession  for  $120.34,  ren- 
dered by  a  justice  of  the  peace  of  Starke  county,  on  Octo- 
ber 3d,  1873,  in  favor  of  the  appellees  McCauley  &  Co.,  and 
against  William  W.  Garver,  whereon  one  Joseph  A.  Garver 
was  replevin  bail;  that  such  judgment,  if  valid,  became  a 
lien  on  such  lot  47,  on  and  after  October  9th,  1873;  that 
such  judgment  was  void,  because  rendered  without  the  con- 
sent of  the  plaintifife  therein,  and  because  no  affidavit  of  the 
defendant,  Garver,  was  filed  with  such  justice,  that  the  claim 
was  just  and  owing,  and  such  confession  was  not  made  to  de- 
fraud creditors;  that,  on  April  3d,  1874,  the  justice  of  the 
peace  issued  an  execution  on  such  judgment  to  a  constable 
of  Starke  county,  to  whom  the  defendant,  Garver,  on  July 
29th,  1874,  paid  the  sum  of  $40,  and,  on  September  1st, 

1874,  the  further  sum  of  $50,  to  be  applied  on  such  execu- 
tion, and  thereafter  the  constable  returned  such  execution 
satisfied  to  the  aggregate  amount  of  $90 ;  that  prior  to  the 
filing  of  their  complaint,  appellants  were  informed  by  Wil- 
liam W.  Garver  that  he  had  paid  the  fiill  amount  of  such 
judgment  to  McCauley  &  Co.  and  had  receipts  to  show  it, 
but,  on  April  5th,  1882,  he  informed  appellants  that  all,  ex- 
cept two  of  such  receipts  had  been  burned  up,  and  he  was 
unwilling  to  swear  positively  to  the  fact  of  paying  the  bal- 
ance, which  was  the  first  information  appellants  had  of  this 
fact,  but  they  believed  and  charged  the  truth  to  be  that  such 
judgment  had  been  fully  paid. 

Appellants  further  said,  that,  on  August  16th,  1880,  there 
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was  issued  out  of  the  Starke  Circuit  Court  an  execution  on  such 
confessed  judgment,  directed  to  the  sheriff  of  Starke  county 
and  commanding  him  to  collect  the  full  sum  of  $120.34  of 
Wiljiam  W.  Garver,  without  any  deduction  for  such  payments, 
which  execution  was  delivered  to  the  then  sheriff  of  such 
county ;  that  by  virtue  of  such  execution,  the  sheriff  levied 
on  the  above  described  lot,  and,  on  October  20th,  1880,  sold 
the  same  at  public  sale  to  appellee  John  D.  McLaren,  for  the 
sum  of  $193.54,  that  being  the  amount  then  claimed  to  be 
due  on  such  judgment  for  damages  and  costs,  without  any 
allowance  for  the  aforesaid  payments,  and  afterwards,  on  the 
same  day,  gave  to  such  purchaser  the  usual  certificate  of  such 
sale,  and  John  D.  McLaren,  as  the  attorney  of  McCauley  & 
Co.,  receipted  for  said  sum  by  taking  such  certificate ;  that 
John  D.  McLaren  acted  as  the  attorney  of  McCauley  &  Co.  in 
taking  the  confession  of  judgment,  in  filing  the  transcript 
thereof  in  the  Starke  Circuit  Court,  in  receiving  all  the 
moneys  paid  thereon  by  the  defendant,  Garver,  in  issuing 
such  execution  and  bidding  in  and  purchasing  the  aforesaid 
lot,  but  appellants  v/ere  informed  that  he  denied  that  such 
purchase  was  made  in  behalf  of  McCauley  &  Co.;  that 
John  D.  McLaren,  on  December  10th,  1880,  in  his  own  be- 
half, assigned  such  certificate  of  sale  to  appellee  Catharine 
Larrew ;  that  McCauley  &  Co.  had  never  been  paid  any  part 
of  such  sum  of  $193.54,  or  any  consideration  for  such  as- 
signment; that  appellee  William  Soagrove  was  then  sheriff 
of  Starke  county,  and  appellee  Catharine  Larrew  claimed 
that  she  was  entitled  to  a  sheriff's  deed  of  the  aforesaid  lot, 
by  virtue  of  the  assignment  to  her  of  such  certificate  of  sale, 
and  sheriff  Seagrove  admitted  that  he  was  bound  to  execute 
such  deed  to  her,  and  appellants  feared  that  he  would  do  so 
if  not  restrained  by  the  court;  and  that  appellees  John  D. 
McLaren  and  Catharine  Larrew  gave  out  and  threatened 
to  obtain  such  sheriff's  deed,  as  soon  as  entitled  thereto. 
Wherefore  appellants  prayed  that  the  sheriff's  sale  of  such 
lot  to  John  D.  McLaren  be  set  aside  and  held  for  naught, 
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and  the  execution  quashed,  that  the  judgment  of  McCauley 
&  Co.  be  held  void,  or  to  be  paid  in  full  and  satisfied  of 
record;  or,  if  the  court  should  find  such  judgment  to  be 
valid  and  partly  paid,  then  that  the  same  be  satisfied  of 
record,  on  payment  of  the  sum  actually  due  thereon,  and 
they  offered  to  pay  any  such  sum  if  the  judgment  should  be 
held  to  be  valid. 

It  is  insisted  on  behalf  of  the  appellants,  in  the  elaborate 
brief  of  their  learned  counsel,  that  the  facts  stated  in  their 
complaint,  the  substance  of  which  we  have  given  almost  in 
their  own  language,  show  that  the  sheriff's  sale  of  the  lot 
therein  described  to  appellee  John  D.  McLaren  was  illegal, 
and  ought  to  be  set  aside,  for  the  following  reasons,  namely : 

"1.  Because  the  judgment,  upon  which  it  was  founded, 
was  void,  because  rendered  upon  confession,  without  the  nec- 
essary affidavit,  as  required  by  law. 

"2.  Because  it  was  rendered  without  the  knowledge  or 
consent  of  McCauley  &  Co.,  in  whose  favor  it  was  confessed. 

"  3.  Because,  prior  to  the  issuing  of  the  execution  upon 
which  the  sale  was  made,  the  judgment  had  been  fully  paid 
and  satisfied." 

We  will  consider  and  pass  upon  these  several  reasons  for 
setting  aside  the  sheriff's  sale  of  the  lot  to  McLaren,  or  these 
several  objections  to  the  legality  and  validity  of  such  sale,  in 
their  enumerated  order. 

1.  In  section  1490,  R.  S.  1881,  in  force  since  May  6th, 
1853,  in  relation  to  a  judgment  by  confession  before  a  justice 
of  the  peace,  it  is  provided  as  follows : 

"  Judgments  may  be  rendered  by  confession,  and  no  ap- 
peal shall  lie  therefrom ;  but  the  same  may  be  collaterally 
impeached  for  fraud  by  creditors  of  the  judgment  debtor; 
and  such  judgment  shall  be  void  as  to  such  creditors,  unless 
at  the  time  of  the  rendition  thereof  the  defendant  makes 
affidavit  that  he  justly  owes  the  debt." 

In  construing  the  provisions  of  this  section  of  the  statute, 
we  have  uniformly  held  that  judgments  by  confession,  before 
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a  justice  of  the  peace,  were  good  and  valid  as  between  the 
parties  thereto,  whether  the  defendant  did,  or  did  not,  make 
affidavit  that  he  justly  owed  the  debt,  and  were  void  only  as 
to  creditors  of  the  judgment  defendant,  for  the  want  of  such 
an  affidavit.  Mavity  v.  EaatridgCy  67  Ind.  211 ;  Kennard  v. 
Carter y  64  Ind.  31 ;  Bamett  v.  Juday,  38  Ind.  86 ;  Hopper 
V.  LiicaSy  86  Ind.  43.  In  their  long  complaint  in  this  case 
appellants  have  nowhere  averred  that  they  were  or  ever  had 
been  creditors,  either  precedent  or  subsequent,  of  William  W. 
Garver,  the  judgment  defendant.  It  is  manifest,  therefore, 
that  appellants  can  not  be  heard  to  assert  that  the  judgment 
by  confession,  upon  which  the  sheriff's  sale  of  the  lot  in  con- 
troversy to  McLaren  was  founded,  was  void  for  the  want  of 
the  statutory  affidavit  by  the  judgment  defendant,  that  he 
justly  owed  the  debt.  Appellants  failed  to  show  by  the  aver- 
ments of  their  complaint  that  such  judgment  by  confession 
was  void  as  to  them. 

2.  Appellants  do  not  allege  in  their  complaint  that  the 
judgment  by  confession  was  rendered  "  without  the  knowl- 
edge or  consent  of  McCauley  &  Co."  The  allegation  is  that 
such  judgment  was  rendered  "  without  the  consent"  of  Mc- 
Cauley &  Co. ;  and  this  allegation  is  practically  withdrawn 
and  nullified  by  the  subsequent  averment  in  the  complaint, 
"  that  said  McLaren  acted  as  the  attorney  of  said  McCauley 
&  Co.,  in  taking  the  confession  of  judgment,"  etc.  Under 
this  latter  averment,  it  could  hardly  be  said  that  McLaren  did 
not  know  of  and  consent  to  the  rendition  of  such  judgment  by 
confession.  The  knowledge  and  consent  of  McLaren,  con- 
cerning the  rendition  of  such  judgment,  were  equivalent  to 
the  knowledge  and  consent  of  his  clients,  McCauley  &  Co. 
In  Haggeriy  v.  Juday,  58  Ind.  154,  it  was  held  that  a  judg- 
ment by  confeasion,  entered  without  the  consent  or  knowl- 
edge of  the  creditor,  in  whose  favor  it  is  rendered,  is  wholly 
invalid,  unless  ratified  by  such  creditor.  In  the  case  in  hand, 
we  are  of  opinion  that  appellant's  complaint  clearly  shows 
that  the  judgment  by  confession  was  rendered  with  the  knowl- 


668  SUPREME  COURT  OF  INDIANA, 


Chapin  ei  al  r.  McLaren  et  cU, 


edge  and  consent  of  McCauley  &  Co.,  acting  by  and  through, 
their  attorney,  McLaren.  If  this  were  not  so,  it  is  very  clear^ 
we  think,  that  the  complaint  further  shows,  by  its  allegations 
in  regard  to  the  receipt  by  McCauley  &  Co.,  by  and  through 
their  attorney,  of  the  moneys  collected  by  the  constable  on 
the  execution  issued  on  such  judgment  by  confession,  that  the 
execution  plaintiffs,  McCauley  &  Co.,  had  fully  and  effectually 
ratified  and  confirmed  such  confessed  judgment. 

3.  The  third  and  last  reason  assigned  by  appellants'  coun- 
sel for  setting  aside  the  sheriff's  sale  to  McLaren  as  illegal 
and  invalid  is,  that  prior  to  the  issuing  of  the  execution  upon 
which  the  sale  was  made,  the  judgment  had  been  fully  paid 
and  satisfied.  It  is  not  claimed  that  the  alleged  payment  or 
satisfaction  of  such  judgment  was  or  is  shown  by  the  rec- 
ord thereof.  It  may  be  conceded,  we  think,  that  where  an 
execution  is  issued  upon  a  judgment  which  has  in  fact  been 
fully  paid  off  and  satisfied,  if  the  sheriff,  by  virtue  of  such 
execution,  levy  upon  and  sell  real  estate  to  any  person  hav- 
ing actual  or  constructive  notice  of  such  facts,  the  sale  would 
be  an  absolute  nullity.  It  was  so  held  by  this  court  in  State, 
ex  reL,  v.  Balyera,  19  Ind.  432,  where  it  was  said :  "  Indeed^ 
the  weight  of  authority  seems  to  be,  that  a  sale  on  a  satisfied 
judgment  will  vest  no  title,  even  in  an  innocent  purchaser." 
To  the  same  effect,  substantially,  are  the  following  cases : 
Splahn  V.  Oillespie,  48  Ind.  397 ;  State,  ex  reZ.,  v.  Prime,  64 
Ind  450;  Shields  v.  Moore,  84  Ind.  440;  MerriU  v.  Richey, 
97  Ind.  236. 

If  it  be  true,  as  appellants  charge,  and  appellees  admit,  as 
this  case  is  presented  here,  that  prior  to  the  issuing  of  the  ex- 
ecution, upon  which  the  sale  of  the  lot  in  controversy  was 
made  to  McLaren,  the  attorney  of  McCauley  &  Co.,  the  ex- 
ecution plaintiffs,  their  judgment  whereon  such  execution  was 
issued  had  been  fully  paid,  then  it  must  be  held  under  our 
previous  decisions,  that  such  sale  of  th^  lot  was  an  absolute 
nullity,  and  passed  no  title  whatever  to  John  D.  McLaren  or 
to  his  assignee,  Catharine  Larrew.     It  is  averred  in  the  com- 
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plaint,  and  is  admitted  by  appellees^  demurrer,  that  McLaren 
as  the  attorney  of  McCauley  &  Co.  received  all  the  moneys 
paid  on  such  judgment;  and  therefore  it  follows  that  he  had 
actual  notice  of  the  fact  averred,  that  the  judgment  had  been 
fully  paid.  We  are  of  opinion,  for  the  third  reason  assigned 
as  above  by  appellants'  counsel,  that  the  court  erred  in  sus- 
taining the  demurrer  to  the  complaint. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  re- 
manded, with  instructions  to  overrule  the  demurrer  to  the 
complaint,  and  for  further  proceedings  not  inconsistent  with 
this  opinion. 

Filed  March  10,  1886. 
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Railroad. — FarnuUion  </  Corpoi-alion, — Subneription  to  Stock, — Afusl  be  in  Good 
Faith, — Ability  to  Pay, — Under  the  statute  providing  for  the  formation  of 
railroad  corporations  and  requiring  stock  to  the  amount  of  at  least  fifty 
thousand  dollars  to  be  first  subscribed,  the  subscriptions  must  be  made 
in  good  faith,  by  persons  who  have  a  reasonable  expectation  of  ability 
to  pay. 

Same. — Quo  Wai-rarUo. — State  not  Concluded  by  Articles  of  Assoeiation.'-lTi  a 
direct  proceeding  by  the  State,  by  quo  warranto,  against  individuals  who 
assume  to  act  as  a  railroad  corporation,  requiring  them  to  shoT7  cause 
for  so  acting,  a  showing  by  the  defendants  of  the  filing  of  articles  of  as- 
sociation and  a  subscription  of  the  minimum  amount  of  stock  required 
by  law  is  not  conclusive  upon  the  State. 

Same. — Insolvency  of  Subscribers. — Foj-feiture. — Where  it  is  established  in  such 
proceeding  that  the  subscribers  to  a  large  part  of  the  fifty  thousand  dol- 
lars of  stock  are  insolvent,  and  were  so  at  the  time  they  subscribed,  with 
no  expectation  of  ability  to  pay,  a  forfeiture  will  be  declared. 

From  the  Huntington  Circuit  Court. 

L,  M.  Ninde  and  T.  E,  Ellison,  for  appellants. 
C.  W.  Watkina,  L.  P.  Milligan  and   0.  W,  Whitelock,  for 
the  State. 
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Mitchell,  J. — The  State,  by  an  information  in  the  nature 
of  a  quo  wan^anto,  charged  that  William  J.  Holman  and  ten 
others  were  assuming  to  act  as  a  corporation  under  the  name 
of  the  Fort  Wayne,  Warren  and  Brazil  Railway  Company ; 
that,  as  such  corporation,  they  were  making  contracts,  incur- 
ring debts,  soliciting  aid  from  townships,  towns  and  cities, 
making  surveys,  appropriating  lands,  etc.,  without  any  war- 
rant or  authority  of  law.  They  were  challenged  to  show  by 
what  authority  they  assumed  so  to  act. 

By  a  special  answer  the  defendants  admitted  they  were  act- 
ing as  a  railway  corporation,  and  alleged  that  they  were  duly 
organized  and  incorporated  under  the  law.  With  their  an- 
swer they  exhibited  a  copy  of  their  articles  of  association, 
which  they  averred  had  been  duly  filed  in  the  office  of  the 
secretary  of  state.  Upon  the  articles  thus  exhibited,  it  ap- 
peared that  fifteen  persons  had  each  subscribed  for  $3,400  of 
the  capital  stock,  the  whole  amount  of  which  was  fixed  at 
$60,000. 

A  reply  was  filed  admitting  the  signing  and  filing  of  the 
articles  of  association,  and  the  subscription  to  the  stock.  It 
was,  however,  averred  that  many  of  the  subscribers  to  the 
stock  were,  at  the  time  of  making  such  subscriptions,  wholly 
and  notoriously  insolvent;  and  made  no  pretence  of  being 
able  to  pay  their  subscriptions,  and  that  others  of  such  sub- 
scribers were  not  worth  half  the  amount  subscribed  by  them ; 
that  the  solicitor  of  the  subscriptions  and  promoter  of  the 
corporation  was  a  subscriber  to  the  stock,  was  wholly  and 
notoriously  insolvent  himself,  and  knew  of  the  insolvency  of 
many  of  the  other  subscribers ;  that  one  of  the  subscribers, 
in  addition  to  being  insolvent  at  the  time  of  making  his  sub- 
scription, was  also  a  minor,  which  was  known  to  the  pro- 
moters of  the  scheme.  It  was  further  charged  that  the  cap- 
ital stock  had  not  been  subscribed  in  good  faith,  but  that  the 
subscriptions  were  received  for  the  purpose  of  securing  a  col- 
orable organization  to  be  made  on  paper.     Evidence  was 
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offered  tending  to  prove  the  averments  contained  in  the  reply. 
A  judgment  of  forfeiture  was  rendered. 

The  statute  providing  for  the  organization  of  railroad  cor- 
porations enacts,  in  substance,  that  whenever  stock  to  the 
amount  of  at  least  }f50,000,  or  $1,000  for  each  and  every 
mile  of  the  proposed  road  shall  have  been  subscribed,  any 
number  of  the  subscribers  not  less  than  fifteen  may,  under 
certain  regulations  prescribed,  form  a  railroad  corporation. 

The  question  presented  for  consideration  is,  must  the  $50,- 
000  of  stock,  which  is  required  to  be  subscribed  as  a  condi- 
tion precedent  to  the  organization,  be  subscribed  in  good 
faith  by  persons  who  had  a  reasonable  expectation  that  they 
will  be  able  to  pay,  or  will  subscriptions,  some  of  which  are 
merely  simulated,  fulfil  the  purposes  of  the  statute? 

Where  the  information  is  against  the  corporation  eo  noniiney 
an  inquiry  such  as  that  proposed  can  not  be  made.  In  such 
a  case,  the  bringing  of  the  suit  against  the  corporation  in  its 
corporate  name  is  an  admission  of  its  corporate  existence, 
and  it  is  not  necessary  for  the  corporation  to  show  that  it  had 
performed  the  conditions  precedent  to  its  corporate  existence. 
High  Extra.  L.  Rem.,  section  661.  So,  also,  where  the  ques- 
tion of  the  regularity  of  the  organization  is  made  in  a  col- 
lateral proceeding,  it  is  not  admissible  to  show  the  insolvency 
of  subscribers  to  the  stock.  It  was  accordingly  held  in 
Miller  v.  Wild  Cat  Gravel  Road  Co,,  52  Ind.  51,  that,  in  a 
suit  upon  an  unconditional  subscription  of  stock,  evidence 
of  the  insolvency  of  some  of  the  subscribers  was  immaterial. 

There  are  cases  which  hold  that  an  assessment  against  a 
subscriber  to  stock  can  not  be  collected  until,  at  least,  the 
minimum  amount  required  by  the  statute  has  been  subscribed 
by  persons  apparently  able  to  pay  for  the  shares  sub- 
scribed. In  such  cases,  the  subscriptions  of  insolvent  per- 
sons, infants  and  married  women  are  not  counted.  Lewey^a 
Island  Railroad  Go.  v.  Bolton,  48  Maine,  451 ;  Phillips  v. 
Covington,  etc..  Bridge  Co.,  2  Met.  (Ky.)  219;  Morawetz 
Corp.,  section  279;  Pierce  Railroads,  p.  55,  and  notes. 
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The  fact  that  some  of  the  subscribers  to  the  stock  of  a 
corporation  became  insolvent  after  such  subscriptions  were 
made^  will  not  of  itself  support  an  information  in  the  nature 
of  a  quo  warranto.     State,  ex  reL,  v.  Bailey,  16  Ind.  46. 

The  case  before  us  is  an  information  by  the  State  challenge 
ing  the  right  of  certain  individuals  to  act  as  a  corporation, 
and  asserting  that  by  reason  of  the  colomble  character  of  the 
subscriptions  they  never  became  an  incorporation.  It  is  there- 
fore a  direct  inquiry  on  behalf  of  the  State,  calling  upon  the 
individuals  named  to  show  by  what  authority  they  assume  to 
act  as  a  corporation. 

In  such  a  case,  while  it  may  be  sufficient,  prima  facie,  to 
show  the  filing  of  articles  of  association  and  a  subscription 
of  the  minimum  amount  of  stock  required  by  law,  we  do  not 
think  such  showing  is  conclusive  upon  the  State.  It  is  true 
the  statute  does  not  in  terms  prescribe  that  the  subscriptions 
must  have  been  made  in  good  faith,  or  that  the  subscribers 
must  have  been  at  the  time  of  making  their  subscriptions 
solvent,  and  apparently  able  to  pay. 

But  it  must  be  implied,  that,  at  least  between  the  State  and 
the  persons  to  whom  the  privilege  of  erecting  themselves  into 
a  corporation  is  granted,  good  faith  and  fair  dealing  should  be 
observed. 

Merely  simulated  subscriptions,  made  by  persons  who  are 
neither  actually  nor  apparently  able  to  pay  the  amount  sub- 
scribed, can  not  answer  the  purpose  of  the  statute.  Such 
subscriptions  are  shams,  and  are  to  be  denounced  as  a  fraud 
upon  the  law.  They  are  an  attempt  to  acquire  corporate 
functions,  not  by  a  compliance  with  the  law,  but  by  a  disin- 
genuous evasion  of  it.  Jersey  City  Gas  Co.  v.  Dwight,  29  N. 
J.  Eq.  242. 

Such  subscriptions  must  stand  upon  the  same  basis,  and  be 
determined  upon  the  same  considerations,  that  govern  any 
other  business  transaction. 

It  can  not  be  doubted  that  a  person  may  in  good  faith  be- 
come a  subscriber  to  the  stock  of  a  corporation,  as  he  may 
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become  the  purchaser  of  goods,  for  a  sum  larger  than  he  is 
then  able  to  pay,  and  more  than  he  is  at  the  time  actually 
worth  in  property.  But  such  a  subscriber  must  have  sub- 
scribed in  good  faith,  with  a  reasonable  expectation  and  an 
apparent  prospect  of  being  able  to  pay  assessments  on  his 
stock  as  they  might  thereafter  be  called  for. 

Where,  however,  a  subscriber  is  both  insolvent  and  has  no 
prospect  or  expectation  of  being  able  to  pay,  and  such  sub- 
scription is  taken  with  knowledge,  it  can  not  be  counted  in 
making  up  the  minimum  required  by  statute. 

When  articles  of  association  were  tendered  with  a  sub- 
scription of  J50,000  to  the  capital  stock  by  fifteen  persons,  it 
was  a  representation  that  that  amount  was  pledged  and  avail- 
able as  necessity  might  require.  Upon  the  faith  of  that  rep- 
resentation the  State  authorized  the  persons  making  it  to  as- 
sume the  functions  and  franchises  of  a  corporation. 

On  the  same  principle  that  one  individual  may  reclaim  his 
property  which  has  been  sold  to  another,  who  is  insolvent, 
and  who  had  at  the  time  no  intention  to  pay,  or  prospect  of 
being  able  to  pay  for  it,  the  State  may  reclaim  the  privilege 
granted  by  it  under  like  circumstances. 

Standing  by  until  important  interests  were  acquired  by  the 
corporation  might  estop  the  State,  or  lapse  of  time  might  cure 
the  defect  in  the  organization.  States  ex  reL,  v.  Gordon,  87 
Ind.  171.  Nothing  of  that  kind  is  either  pleaded  or  proved 
in  this  case. 

It  is  abundantly  established  by  the  evidence  that  most  of 
the  subscribers  to  the  stock  had  not  only  neither  the  ability, 
actual  or  apparent,  at  the  time  they  subscribed,  to  pay  any 
calls;  but  it  appears  further  that  they  had  no  purpose  or  ex- 
pectation that  they  would  be  called  upon  to  pay,  or  that  they 
could  pay  anything  if  called  upon. 

As  a  condition  to  its  assent  to  the  grant  of  corporate  powers 
to  a  railway  company,  the  State  requires  that  an  available 
capital  of  at  least  $50,000  shall  be  provided  as  a  security  for 
persons  with  whom  the  corporation  proposes  to  transact  busi- 
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ness^  and  as  a  guaranty  that  it  will  prosecute  the  proposed 
work.  If  obtaining  merely  feigned  subscriptions  puts  it  be- 
yond the  power  of  the  State  to  withdraw  its  assent,  then  it  is 
within  the  power  of  designing  persons  to  obtain  the  franchise 
of  a  corporation  by  a  merely  pretended  compliance  with  the 
law,  and  by  that  means  exclude  others  who  might  execute  a 
beneficial  public  improvement,  while  the  existing  corporation 
is  wholly  unable  to  do  anything  except  to  harrass  those  who 
mav  be  induced  to  deal  with  it. 

We  think  the  evidence  sufficiently  shows  that  the  defend- 
ants held  themselves  out  as  a  corporation. 

The  judgment  is  affirmed,  with  costs. 

ZoLLARS,  J.,  did  not  participate  in  the  decision  of  this 
case. 
FUed  March  12, 1886. 
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138  aw  FoRMEB  ADJUDICATION. — C<mclu»ivenes8  (/  JudgmenL — A  judgment  is  oon- 

143  ^57  elusive  as  to  all  matters  which  were  or  might  haye  heen  litigated  in  the 

105  574  action,  and  a  bar  to  any  further  litigation  upon  the  same  cause  of  action, 

1^   lOS  between  the  same  parties  or  those  claiming  under  them. 

Special  Fijxdisq.— Exception  to  Qmdudon  of  Law  Admits  (hrreetM8$  <^  fhdt, 
— By  excepting  merely  to  the  conclusions  of  law  upon  a  special  finding 
of  facts  a  party  admits  that  the  facts  have  been  correctly  found. 

From  the  Carroll  Circuit  Court. 

W.  F,  HaySy  for  appellant. 

A.  W.  Reynolds  and  E.  B,  Sellers,  for  appellee. 

HowK,  J. — This  was  a  verified  claim  filed  by  the  appel- 
lant, Kurtz,  in  the  clerk's  office  of  the  White  Circuit  Court, 
against  the  appellee  Carr,  administrator  de  bonis  non  of  the 
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estate  of  Benjamin  D.  Pettit,  deceased.  Afterwards,  such 
claim  not  having  been  allowed  by  the  appellee  at  the  time 
prescribed  by  law,  it  was  duly  transferred  to  the  issue  docket 
of  the  White  Circuit  Court  for  trial ;  and  thereupon,  on  ap- 
pellant's application,  the  venue  of  the  cause  was  changed  to 
the  court  below.  There,  the  parties  appeared,  and  appellant 
filed  a  second  paragraph  of  his  verified  claim.  The  cause 
being  at  issue  was  tried  by  the  court,  and,  at  the  request  of 
the  parties,  the  court  made  a  special  finding  of  facts,  and 
thereon  stated  its  conclusions  of  law  in  favor  of  the  appellee, 
the  defendant  below.  Over  appellant's  exceptions  to  the 
conclusions  of  law,  the  court  rendered  judgment  against  him 
for  appellee's  costs. 

In  this  court,  several  errors  have  been  assigned  by  the  ap- 
pellant upon  the  record  of  this  cause ;  but,  in  the  outset  of 
his  brief,  his  counsel  says :  "  The  appellant  rests  his  appeal 
upon  his  exceptions  to  the  finding  of  facts,  and  the  conclu- 
sions of  law  as  found  by  the  court."  We  shall  consider  this 
case,  therefore,  as  it  is  presented  by  the  special  finding  of 
facts,  and  decide  the  question  whether  or  not  the  trial  court 
erred  in  its  conclusions  of  law.  The  facts  found  by  the  court 
were  substantially  as  follows : 

It  is  found  that,  on  the  13th  day  of  September,  1876,  one 
Cormacan  Hays  conveyed  to  said  Benjamin  D.  Pettit,  then  in 
life,  by  warranty  deed,  for  the  expressed  consideration  of 
$25,890,  certain  lands  in  White  county,  Indiana,  containing 
five  hundred  and  eleven  and  one-half  acres,  which  deed  was 
dated  August  1st,  1876,  but  was  not  delivered  until  September 
13th,  1876;  that,  on  the  day  last  named,  Benjamin  D.  Pettit 
executed  to  Cormacan  Hays  his  written  promise  as  follows : 

"Brookston,  Sept.  13th,  1876. 

"  I  hereby  assume  and  agree  to  pay  the  sum  of  twenty-one 
thousand  and  eighty-one  dollars,  as  follows,  to  wit:  The  sum 
of  fourteen  thousand  dollars  to  the  heirs  of  John  Richey, 
deceased ;  thirty-seven  hundred  and  seventy-five  dollars  to 
the  Second  National  Bank  of  Lafayette,  Indiana;    fifteen 
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hundred  and  six  dollars  to  the  La&yette  Savings  Bank ;  and 
eighteen  hundred  dollars  to  .George  Chamberlain.  Should 
Cormacan  Hays  pay  me  the  above  amounts,  with  the  interest 
thereon  at  the  rate  of  ten  per  cent,  per  annum,  within  three 
years  from  this  date,  or  cause  the  same  to  be  paid,  then  I 
bind  myself,  my  heirs  and  administrators,  to  make  the  said 
Cormacan  Hays  a  good  and  sufficient  deed  to  a  certain  tract 
of  real  estate  contained  in  a  deed  of  said  Hays  to  Benjamin 
D.  Pettit,  dated  August  1st,  1876. 

"  (Signed)  B.  D.  Pettit." 

In  July,  1883,  Cormacan  Hays  assigned  this  writing  oblig- 
atory to  the  appellant,  by  endorsement  thereon  in  these 
words :  "  Lafayette,  Ind. — I  hereby  assign  the  within  con- 
tract to  Charles  Kurtz.  (Signed)  C.  Hays." 

It  is  found  that,  on  the  13th  day  of  September,  1876,  Cor- 
macan Hays  was  indebted  to  the  Lafayette  Savings  Bank  in 
the  sum  of  $4,300,  with  interest  thereon  from  October  29th, 
1875.  This  indebtedness  was  evidenced  by  a  promissory 
note,  dated  October  29th,  1875,  executed  to  such  savings 
bank  by  Hays,  as  principal,  and  Charles  Kurtz,  Benjamin 
D.  Pettit,  Joseph  H.  Krom  and  Samuel  H.  Powell,  as  sureties. 
Powell  was  then  insolvent,  and  suit  had  been  instituted  on 
such  note.  On  the  26th  day  of  November,  1876,  Kurtz, 
Pettit  and  Krom  paid  the  interest  due  on  such  note  and  costs 
accrued  in  the  pending  suit,  and  each  in  payment  of  such 
note  executed  his  separate  note  to  the  savings  bank  for  the 
sum  of  $1,433.  These  notes  became  due  six  months  after 
November  26th,  1876,  and  Kurtz,  Krom  and  Pettit  each  paid 
his  note  when  due.  And  it  is  found  that  the  sum  of  $1,506, 
which  Pettit  assumed  and  agreed  to  pay  to  such  savings  bank, 
embraces  and  constitutes  the  one-third  of  such  note  of  $4,- 
300,  together  with  one-third  of  the  interest  due  thereon  and 
one-third  of  such  costs,  and  that  Pettit  fully  paid  the  sum 
which  he  thus  assumed  to  pay  to  such  savings  bank.  It  is 
further  found  that,  at  the  time  of  the  execution  of  the  afore- 
said agreement,  Hays  was  indebted  to  George  Chamberlain 
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in  the  sum  of  $1,800,  with  interest,  evidenced  by  a  joint 
promissory  note  executed  by  Hays,  as  principal,  and  Pettit 
as  surety.  On  the  14th  day  of  February,  1877,  Chamber- 
lain commenced  an  action  upon  such  note,  in  the  White  Cir- 
cuit Court,  against  Hays  and  Pettit.  On  the  27th  day  of 
February,  1877,  Pettit  conveyed  to  Chamberlain  forty  acres 
of  land  at  the  agreed  price  of  $1,000,  for  which  Chamber- 
lain agreed  to  release  Pettit  from  any  further  liability  on  such 
note,  and,  on  the  next  day,  dismissed  his  action  as  to  Pettit, 
and,  Hays  not  appearing,  judgment  by  default  was  rendered 
against  him  for  $2,058.87  and  costs  of  suit.  This  judgment 
was  rendered  pursuant  to  the  agreement  between  Pettit  and 
Chamberlain,  and  it  was  further  agreed  between  them  that 
if  Chamberlain  should  succeed  in  collecting  his  judgment 
against  Hays,  he  would  repay  to  Pettit  the  sum  of  $1,000,  the 
agreed  price  of  such  land. 

It  is  found  that  Hays  was  ignorant  of  the  agreement  be- 
tween Pettit  and  Chamberlain,  at  the  time  it  was  made  and  at 
the  time  such  judgment  was  rendered,  and  the  evidence  does 
not  disclose  the  time  when  Hays  first  acquired  knowledge  of 
such  agreement  and  of  such  payment  of  $1,000.  This  judg- 
ment against  Hays  is  still  in  force  and  remains  unpaid. 
Chamberlain  assigned  the  judgment  to  the  plaintiff,  Kurtz, 
in  August,  1883,  receiving  therefor  $300.  At  the  time  this 
agreement  was  made  between  Pettit  and  Chamberlain,  the 
latter  was  ignorant  of  the  agreement  between  Hays  and 
Pettit,  whereby  Pettit  had  agreed  to  pay  such  indebtedness. 

It  is  further  found  that,  on  the  27th  day  of  October,  1882, 
Hays  filed  his  claim  in  the  White  Circuit  Court  against  John 
P.  Carr,  administrator  of  the  estate  of  Benjamin  D.  Pettit, 
<leceased.     His  claim  or  complaint  was  in  three  paragraphs. 

In  the  first  paragraph  Hays  stated  that,  on  September  13th, 

1876,  he  conveyed  by  warranty  deed  to  Benjamin  D.  Pettit 

the  following  described  lands,  to  wit  (description),  containing 

511 J  acres,  of  the  value  of  $30,000,  the  consideration  ex- 
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pressed  in  such  deed  being,  however,  but  $25^890.  Benjamia 
D.  Pettit,  on  the  day  last  named,  in  consideration  of  the  exe- 
cution of  such  deed,  agreed  with  Hays  to  pay  the  sum  of  $21,- 
081  in  the  aggregate  to  certain  individuals  and  banking  cor- 
porations^ and  relieve  Hays  from  all  liability  upon  the  same  ; 
that,  in  addition  to  the  payment  of  such  sum  of  money,  Pettit 
agreed  to  insure  to  Hays  the  undisturbed  and  quiet  possession 
of  such  lands,  for  at  least  three  years  from  September  13th, 
1876,  and  that  he  would  supply  Hays  with  600  yearling  steers,, 
to  be  grazed  and  matured  upon  such  lands  and  other  lands 
then  under  Hays'  control ;  and  that,  at  the  end  of  such  three 
years,  Pettit  was  to  reconvey  to  Hays  upon  the  payment  of 
such  sum  of  $21,081,  with  interest ;  but  that  Pettit  violated 
the  terms  and  conditions,  upon  which  such  conveyance  was 
made,  in  all  their  essential  features ;  that,  instead  of  paying^ 
off  the  sum  of  money  he  agreed  and  covenanted  with  Hays 
to  pay  off,  he  suffered  judgment  to  be  taken  against  Hays, 
and  execution  to  issue  for  the  possession  of  such  lands,  soon 
after  the  making  of  such  deed,  and  a  long  time  prior  to  the 
time  when  Hays  was  to  yield  possession,  and  that  Pettit  be- 
came an  active  participant  in  such  suit  for  possession,  by  aid- 
ing Alice  J.  Elliott  and  Keltic  McCoy,  the  heirs  of  John 
Richey,  who  were  the  holders  of  a  mortgage  upon  such  lands 
for  the  sum  of  $14,000,  which  sum  was  one  of  the  several 
sums  assumed  by  Pettit  to  pay  immediately  upon  the  execu- 
tion of  such  deed,  and  which  indebtedness  Pettit  did  not  pay, 
but  fraudulently  sought  to  obtain  title  to  such  lands,  and 
avoid  the  covenants  under  which  he  obtained  his  deed  from 
Hays  and  wife,  by  procuring  and  permitting  the  sale  of  such 
lands,  under  a  decree  of  foreclosure  by  said  Elliott  and  Mc- 
Coy, at  the  same  time  contracting  and  colluding  with  them 
and  one  Wilstach  to  put  him,  Pettit,  in  possession,  and  thereby 
evade  the  terms  and  conditions  under  which  he  took  title  to 
such  lands  from  Hays ;  that,  in  consequence  of  such  fraudu- 
lent collusion.  Hays  had  been  dispossessed  of  such  land,  and 
Pettit's  representative  then  held  possession ;  that  no  money  or 
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other  consideration  had  been  paid  to  Hays  for  such  lands ; 
that  there  was  due  to  Hays,  as  damages,  for  breach  of  Pettit's 
contract,  the  sum  of  ?25,000,  and  for  unpaid  purchase-money 
for  such  lands  the  sum  of  $25,890,  with  interest.  Where- 
fore Hays  demanded  judgment  for  $50,890. 

In  the  second  paragraph  of  his  complaint  Hays  averred  that 
he  had  conveyed  such  511 J  acres  of  land  to  Pettit,  and  in  part 
consideration  therefor  Pettit  executed  such  agreement,  dated 
September  13th,  1876,  assuming  and  agreeing  to  pay  such 
several  sums  of  money,  amounting  to  $21,081,  a  copy  of  such 
agreement  being  filed  with  and  made  part  of  such  second 
paragraph;  that  such  sum  of  $14,000,  mentioned  as  due  to 
the  heirs  of  John  Richey,  had  been  theretofore  secured  by  a 
mortgage  on  such  lands,  which  had  been  foreclosed  prior  to 
such  conveyance;  and  that  the  residue  of  such  sum  of  $21,- 
081  consisted  of  debts  of  Hays,  evidenced  by  promissory 
notes  executed  by  him  with  Pettit  as  his  surety ;  that  as  an 
additional  consideration  for  the  conveyance  of  such  lands, 
Hays  was  to  retain  the  possession  and  enjoy  the  use  thereof 
for  three  years  from  the  time  of  the  conveyance,  and  Pettit 
was  to  furnish  him  600  head  of  yearling  cattle,  to  be  fed  and 
grazed  on  such  lands,  and  other  contiguous  lands,  which  would 
have  yielded  Hays  a  large  profit.  Hays  charged  that  Pettit,. 
in  his  lifetime,  did  not  pay,  and,  since  his  death,  his\admin- 
istrator  had  not  paid,  such  sum  of  $14,000,  or  any  part  thereof^ 
to  the  heirs  of  John  Richey,  as  stipulated  in  such  written 
agreement  of  September  13th,  1876;  but,  on  the  contrary^ 
Pettit,  while  yet  living,  suffered  the  lands  conveyed  to  him  by 
Hays  to  be  sold  on  the  decree  foreclosing  the  mortgage  thereon, 
given  to  secure  the  Richey  debt,  and  suffered  John  A.  Wil- 
stach  to  purchase  such  lands  and  receive  a  sheriff  ^s  deed 
therefor  under  such  foreclosure  and  sale,  and  actually  partici- 
pated in  the  proceeding  whereby  the  title  to  such  lands  was 
so  conveyed  to  Wilstach ;  that  such  sale  occurred  less  than 
six  months  after  Pettit's  acceptance  of  such  deed  and  his  exe- 
cution of  such  written  agreement,  and,  by  Pettit's  procure- 
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raent  and  within  such  three  years,  Wilstach  recovered  pos- 
session of  all  such  lands,  by  virtue  of  his  title  obtained 
through  such  sheriff's  sale;  whereby  Hays  was  wholly  de- 
prived of  the  possession  and  enjoyment  of  all  such  lands  for 
the  entire  term  of  three  years,  to  his  damage  J30,000. 

And  the  claimant  Hays  charged  that  the  decedent,  Pettit, 
did  not  in  his  lifetime  pay,  nor  had  his  administrator,  nor  had 
any  one  for  him  or  them,  paid  the  sum  of  $3,775  to  the  Sec- 
ond National  Bank  of  Lafayette,  Indiana,  but  the  same  re- 
mained a  subsisting  liability  against  the  claimant,  to  his 
further  damage  $6,000 ;  that,  in  violation  of  such  written 
agreement,  Pettit  in  his  lifetime,  and,  since  his  death,  his  ad- 
ministrator had  failed  to  pay  to  the  Lafayette  Savings  Bank 
such  sum  of  $1,506,  which,  by  such  agreement,  Pettit  as- 
sumed to  pay,  and  the  same  remained  a  subsisting  liability 
against  Hays,  to  his  further  damage  $3,000;  that  Pettit  in  his 
lifetime  did  not  pay,  and,  since  his  death,  his  administrator 
had  not  paid,  to  George  Chamberlain  the  sum  of  $1,800,  as 
by  his  written  agreement  Pettit  assumed  and  agreed  to  pay, 
nor  any  part  thereof,  but  the  same  remained  a  subsisting  lia- 
bility against  Hays,  to  his  further  damage  $4,000. 

It  was  further  charged  in  such  second  paragraph  that  Pettit 
did  not  furnish  the  cattle,  to  the  damage  of  Hays  $30,000 ; 
and  judgment  was  demanded  for  $103,000. 

In  his  third  paragraph  Hays  alleged  that  he  sold  and  con- 
veyed such  511 J  acres  of  land  to  Pettit,  and  in  part  consid- 
eration therefor  Pettit  executed  to  Hays  such  written  agree- 
ment, assuming  and  agreeing  to  pay  such  several  sums, 
amounting  to  $21,081,  a  copy  of  which  agreement  was  filed 
with  and  made  part  of  such  third  paragraph ;  that  the  sum, 
which  Pettit  agreed  to  pay  the  heirs  of  John  Richey,  was  se- 
cured by  a  mortgage  on  such  lands,  and  the  remainder  of 
such  $21,081  comprised  debts  of  Hays,  evidenced  by  promis- 
sory notes  executed  by  him  with  Pettit  as  his  surety ;  that 
at  the  time  of  such  conveyance  Hays  was  occupying  such 
Jands  for  grazing  cattle  and  raising  crops;  that  Hays  was  ex- 
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perienced  in  this  business^  but  was  without  means  with  which 
to  stock  his  farm^  which  was  well  known  to  Pettit ;  that  such 
lands  were  of  the  value  of  $30,000,  while  the  consideration 
expressed  in  the  deed  was  only  $25,890 ;  and  that  to  induce 
Hays,  with  his  wife,  to  execute  such  conveyance,  and  to  ac- 
cept from  Pettit  such  written  agreement,  and  as  a  further  con- 
sideration for  such  deed  by  Hays  and  his  wife,  and  as  an  in- 
ducement to  Hays  to  execute  such  deed  and  accept  such 
written  agreement,  Pettit  verbally  contracted  and  agreed  with 
Hays  that  the  latter  should  continue  to  occupy,  and  have  the 
use  and  enjoyment  of,  all  such  lands  so  conveyed  for  the  full 
term  of  three  years  next  ensuing  the  13th  day  of  September, 
1876,  and  that,  within  a  reasonable  time  thereafter,  he,  Pettit, 
would  furnish  to  Hays  500  yearling  steers  to  be  kept  by  Hays 
three  years  on  the  lands  so  conveyed,  and  on  other  lands  con- 
trolled by  Hays;  that  as  fast  as  the  cattle  were  furnished 
Hays  should  mortgage  them  to  secure  the  repayment  of  the 
money  expended  by  Pettit  in  their  purchase,  with  interest  at 
the  rate  of  ten  per  cent,  per  annum ;  and  that  whatever  should 
be  realized  upon  the  sale  of  such  cattle,  when  matured  and 
sold,  over  the  amount  of  their  purchase- money  and  such  in- 
terest, should  be  the  money  of  Hays  as  compensation  for  his 
care  and  management  of  such  farm,  and  his  skill  and  outlay 
in  the  tillage  thereof,  and  in  the  management  of  the  business 
incident  to  the  maturing  of  such  cattle ;  and  Hays  said  that 
such  verbal  contract  or  agreement  was  the  only  consideration 
for  the  execution  by  him  and  his  wife  of  such  deed  to  Pettit,. 
and  of  the  acceptance  from  Pettit  of  his  written  agreement,, 
whereby  he  assumed  to  pay  for  Hays  the  aggregate  sum  of 
$21,081. 

It  was  further  alleged  that  Pettit  failed,  neglected  and  re- 
fused to  furnish  cattle,  and  thereby  Hays  sustained  damages. 
It  was  further  alleged  that  among  the  debts  so  assumed  by 
Petit,  the  one  described  as  "  fourteen  thousand  dollars  to  the 
heirs  of  John  Richey,"  was  secured  to  John  Richey  in  his 
lifetime  by  a  mortgage  on  the  identical  lands  so  conveyed  to 
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Pettit;  and  that,  prior  to  such  conveyance,  Alice  J.  Elliott 
and  Keltic  McCJoy,  daughters  of  John  Richey,  had  become 
the  owners  of  the  mortgage  and  had  obtained  a  judgment  for 
the  debt  secured  thereby,  and  a  decree  for  its  foreclosure  and 
for  the  sale  of  such  lands ;  that  notwithstanding  Pettit's  agree- 
ment to  pay  this  debt,  he  suffered  such  lands  to  be  sold  under 
such  decree  within  less  than  six  months  after  such  lands  had 
been  conveyed  to  him,  Pettit  procuring  John  A.  Wilstach  to 
purchase  such  lands  in  trust  for  the  above  named  daughters 
of  John  Richey ;  that  Pettit  also  caused  Wilstach  to  institute 
suit  against  Hays,  and  to  dispossess  him ;  and  that,  in  such 
suit.  Hays  was  put  to  great  expense  in  the  payment  of  costs 
and  attorney's  fees.  Wherefore  Hays  demanded  judgment 
for  ?45,000. 

The  court  further  found  that  thereupon,  at  the  same  term, 
1883,  of  the  White  Circuit  Court,  the  defendant  filed  in  such 
court  his  written  motion  to  strike  out  of  the  second  para- 
graph of  such  complaint  all  that  part  thereof  which  is  en- 
closed in  brackets,  "  unless  (in  the  language  of  the  mo- 
tion) the  plaintiff  makes  parties  to  this  action  Alice  J. 
Elliott  and  Keltic  McCoy,  heirs  of  John  Richey,  the  Second 
National  Bank  of  Lafayette,  Indiana,  the  Lafayette  Savings 
Bank,  and  George  Chamberlain,"  and  upon  such  motion  the 
record  reads :  "  Which  motion  the  court  sustains,  and  the 
plaintiff  excepts  to  the  ruling  of  the  court."  No  further  ac- 
tion was  had  by  such  court  on  that  motion,  and  the  persons 
named  were  not  made  parties  to  the  action.  And  thereupon 
such  further  proceedings  were  had  that  the  defendant  filed 
his  answer,  in  one  paragraph,  denying  each  and  every  alle- 
gation'in  the  complaint;  and  the  issues  being  joined,  the 
cause  was  submitted  to  the  court  for  trial.  And,  on  the  6th 
day  of  July,  1883,  the  court  having  heard  the  evidence,  and 
the  argument  of  counsel,  found  for  the  plaintiff.  Hays,  and 
assessed  his  damages  in  the  sum  of  $1,600;  and  afterwards, 
at  the  same  term  of  the  White  Circuit  Court,  to  wit,  on 
September  3d,  1883,  the  court  rendered  judgment  on  such 
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finding,  in  favor  of  Hays  and  against  Pettit^s  estate,  for  the 
amount  of  damages  assessed  and  costs  of  suit,  which  judg- 
ment was  in  full  force  and  unpaid. 

The  court  further  found  that  the  contract  for  the  sale  and 
conveyance  of  such  five  hundred  and  eleven  and  one-half 
acres  of  land,  and  the  written  promise  of  Pettit  to  pay  such 
several  sums  of  money,  which  were  mentioned  in  the  com- 
plaint of  Hays,  in  his  suit  in  the  Whitfe  Circuit  Court,  were 
the  identical  contract  and  promise  stated  in  the  appellant's 
complaint  in  this  action. 

Upon  the  facts  so  found,  the  trial  court  stated  its  conclu- 
sions of  law  as  follows : 

"1.  That  the  plaintiff  is  not  entitled  to  recover  for  the 
alleged  failure  and  refusal  of  Pettit  to  pay  such  sum  of 
$1,506  to  the  Lafayette  Savings  Bank. 

"  2.  That  Hays  sustained  damages  by  reason  of  Pettit's 
failure  to  pay  to  George  Chamberlain  such  sum  of  $1,800,  in 
the  amount  of  $2,652,  which  Includes  interest  on  such  sum 
of  $1,800  to  this  date. 

"  3.  But  that  such  judgment  of  the  White  Circuit  Court 
concludes  the  rights  of  the  parties  to  this  action,  and  is  a  bar 
to  this  action  against  the  defendant. 

"  4.  I  therefore  find  for  the  defendant." 

Appellant  has  not  questioned,  in  this  court  at  least,  the 
special  finding  of  facts.  It  is  settled  by  our  decisions  that, 
by  his  exceptions  to  the  conclusions  of  law,  appellant  has 
admitted  that  the  facts  of  his  case  were  fully  and  correctly 
found  by  the  trial  court,  but  claims  that  the  court's  conclu- 
sions of  law,  upon  the  facts  so  found,  were  and  are  errone- 
ous. OnLzan  v.  Smithy  41  Ind.  288 ;  Robinson  v.  Snyder,  74 
Ind.  110;  Fairbanks  v.  Meyers,  98  Ind.  92;  Helms  v.  Wag- 
ner,  102  Ind.  385. 

We  are  of  opinion,  however,  that  upon  the  fiicts  specially 
found,  the  court  did  not  err  in  its  conclusions  of  law.  It  is 
clear  from  those  facts  that  all  the  matters  in  issue,  in  the  case 
in  hand,  might  have  been,  and  ought  to  have  been  litigated, 
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tried  and  determined  by  the  White  Circuit  Court,  in  the- 
prior  suit  there  pending,  upon  the  same  written  agreement, 
of  Hays  v.  Cam,  Admr,  etc,  whereof  mention  is  made  in  the 
special  finding  of  facts  herein.  In  such  a  case,  it  has  been  uni- 
formly held  by  this  court  from  its  organization,  that  the 
prior  adjudication  is  a  complete  bar  to  any  further  litigation 
upon  the  same  cause  of  action,  by  and  between  the  same  par- 
ties, or  those  claiming  under  them  by  assignment  or  other- 
wise. Fiachli  v.  Fischli,  1  Blackf.  360 ;  Richardson  v.  Jones, 
68  Ind.  240;  Elwood  v.  Beymer,  100  Ind.  604. 

We  have  found  no  error  in  the  record  of  this  cause. 

The  judgment  is  affirmed,  with  costs. 

Filed  March  11, 1886. 


No.  11,445. 

Scott  v.  Scott. 

CJoNTBAOT. — RdeoM  of  Qaim  Againti  Ddtlor, — Cmsideration. — Where  a  cred- 
itor agrees  to  release  a  claim  against  his  bankrupt  debtor,  in  considera- 
tion that  the  latter  will  pay  liis  other  creditors  a  certain  per  cent,  of 
their  claims  and  procure  a  dismissal  of  pending  bankruptcy  proceedings, 
the  consideration,  in  the  absence  of  fraud  or  mistake,  is  a  valid  one. 

Same. — Performance. — Pleading. — To  make  such  agreement  available  as  a 
defence  to  an  action  by  the  creditor  on  the  claim  agreed  to  be  released, 
the  debtor  must  show  that  he  has  paid  to  the  other  creditors  the  per 
cent,  agreed  upon.  A  general  averment  that  he  "  settled  with  them  "  is 
not  sufficient. 

Same. — Release. — Parol  Evidence  Admissible  to  Explain. — A  release,  reading 
"  I  hereby  release  my  claim  for  six  hundred  and  thirty-seven  and  ^^ 
dollars,  now  in  the  hands  of  the  assignee,  against  G —  S— — ,  bankrupt, '^ 
may  be  explained,  qualified  or  contradicted  by  parol  evidence,  and  the 
circumstances  under  and  the  purposes  for  which  it  was  executed  may 
be  shown. 

From  the  Hancock  Circuit  Coui^« 

J.  A.  New  and  /.  W.  Jones,  for  appellant. 

C.  G.  Offutt  and  B,  A.  Black,  for  appellee. 
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SiOLLARSy  J. — Appellant  brought  this  action  to  recover 
upon  a  promissory  note  executed  by  appellee.  Two  of  the 
assigned  errors  are  the  overruling  of  appellant's  demurrer  to 
the  second  and  third  paragraphs  of  appellee's  answer.  Ap- 
pellee embodied  in  and  based  the  second  paragraph  of  his 
answer  upon  the  following  written  instrument,  executed  by 
appellant,  viz. : 

"January  13th,  1875. 

"  I  hereby  release  my  claim  for  six  hundred  and  thirty- 
seven  and  3^  dollars,  now  in  the  hands  of  the  assignee, 
against  George  Scott,  bankrupt.  E.  H.  Scott." 

The  circumstances  which  led  to  the  execution  of  this  in- 
strument, and  the  consideration  therefor,  are  stated  in  that 
paragraph  of  answer  substantially  as  follows :  Upon  his  own 
petition,  appellee  was  adjudged  a  bankrupt  by  the  district 
court  of  the  United  States  for  the  District  of  Indiana,  in  1875. 
The  note  here  in  suit  was  included  in  the  schedule  which  ac- 
companied the  petition.  After  the  appointment  of  an  as- 
signee, appellant  proved  his  claim  against  the  estate  of  the 
bankrupt.  While  the  estate  was  pending  in  court  for  settle- 
ment, appellant  "agreed  to  and  with  the  defendant,  and  to 
and  with  the  other  creditors  of  the  said  defendant,  that  in 
consideration  that  the  said  defendant  would  pay  to  his  other 
creditors  a  certain  per  cent,  upon  his  indebtedness  to  them, 
and  would  *  *  *  procure  a  dismissal  of  said  proceedings  by 
said  court,  he,  said  plaintiff,  would  release  and  discharge  him 
from  the  payment  of  said  note.  And  in  pursuance  of  said 
agreement,  the  said  plaintiff  then  and  there  executed  to  the 
defendant  a  certain  written  release  of  said  indebtedness,  so 
evidenced  by  said  note,  and  which  release  is  in  the  following 
words  and  figures : "  *  *  *  Upon  the  execution  of  said 
release,  and  in  consideration  thereof,  the  defendant  settled 
with  his  other  creditors,  and  upon  petition  presented  by  him 
to  said  court,  in  which  petition  the  plaintiff  joined,  in  order 
to  convince  the  court  that  appellee  had  settled  with  all  of  his 
creditors,  the  proceedings  in  bankruptcy  were  dismissed. 
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Whether  or  not  a  presumption  might  be  indulged  that  the 
release  was  given  for  a  sufficient  consideration^  did  the  an- 
swer contain  no  averments  upon  the  subject  of  consideration, 
is  a  question  we  need  not  here  determine. 

The  pleader  has  undertaken  to  set  out  in  full  the  condi- 
tions upon  which  the  release  was  executed^  and  the  consid- 
eration therefor.  If  in  this  attempt  the  facts  stated  are  such 
as  show  that  there  was  no  consideration  for  the  release,  or 
that  it  was  executed  upon  conditions  that  have  not  been  kept 
and  performed  by  appellee,  the  plea  must  fall  before  the  de- 
murrer directed  against  it. 

It  is  argued  by  counsel  for  appellant,  that  the  answer  fails 
to  show  that  the  release  was  executed  upon  a  sufficient  con- 
sideration, in  that  it  shows  that  no  advantage  accrued  to  ap- 
pellant, and  that  neither  appellee  nor  the  other  creditors 
suffijred,  or  could  suffer,  any  loss  or  inconvenience.  Upon 
the  hypothesis  that  the  answer  states  specifically  that  the  re- 
lease was  executed  in  consideration  of  appellee  paying  a 
stated  amount  to  the  other  creditors,  and  procuring  a  dis- 
missal of  the  proceedings  in  bankruptcy,  we  think  it  states  a 
sufficient  consideration,  in  the  absence  of  mistake  or  fraud. 
In  the  absence  of  such  agreement,  appellee  was  not  bound  to 
pay  to  the  other  creditors  the  exact  amount  stipulated,  and  was 
not  bound  to  procure  a  dismissal  of  the  proceedings.  He 
thus  undertook  to  do  something  in  consideration  of  the 
release  by  appellant.  What  he  thus  undertook  to  do,  may 
have  been  of  no  benefit  to  appellant,  and  of  but  little  incon- 
venience to  him,  and  without  actual  damage.  However  that 
may  be,  the  undertaking  by  appellee  was  a  consideration,  and 
there  being  no  fraud  or  mistake,  and  the  parties  being  com- 
petent to  contract,  they,  and  not  the  courts,  must  judge  of 
the  sufficiency  of  the  consideration.  When  a  party  gets  all 
he  contracts  for,  he  can  not  complain  that  the  considera- 
tion is  not  a  valuable  one.  Wolford  v.  Powers,  85  Ind.  294 
(44  Am.  R.  16) ;  Shade  v.  Crevistoriy  93  Ind.  691 ;  Fleetwood 
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V.  Dorsey  Machine  Co.,  95  Ind.  491 ;  Laboyteaux  v.  Smgariy 
103  Ind.  596 ;  Chicago,  etc.,  R.  W.  Co.  v.  Derkes,  103  Ind.  520. 

This  paragraph  of  answer^  however,  is  infirm,  in  that  it 
does  not  aver  that  appellee  undertook  to  pay  to  the  other 
creditors  any  certain  and  fixed  per  cent,  of  their  claims,  and 
that  he  paid  that  per  cent.  The  averments  are,  that  in  con- 
sideration that  appellee  would  pay  to  his  other  creditors  "  a 
<certain  per  cent.'^  upon  his  indebtedness  to  them,  and  that 
upon  the  execution  of  the  release  ^'  the  defendant  settled  with 
his  other  creditors.'^  It  is  not  alleged  in  general  terms  even, 
that  appellee  settled  with  the  other  creditors  by  paying  to 
them  the  per  cent,  agreed  upon  with  appellant.  For  aught 
that  appears,  the  terms  upon  which  he  settled  with  his  other 
creditors  were  altogether  different  from  those  agreed  upon  with 
appellant,  and  without  any  reference  at  all  to  any  uniform 
per  cent.  If  appellee  seeks  to  hold  appellant  to  an  arrange- 
ment by  which  he  released  a  debt  of  over  six  hundred  dol- 
lars without  any  money  consideration,  he  must  show  that  he 
has  strictly  performed  his  part  of  the  undertaking.  This  he 
has  not  done  in  the  answer,  and  hence  the  court  below  erred 
in  overruling  the  demurrer  thereto. 

The  third  paragraph  of  the  answer  is  defective  and  insuf- 
ficient  for  like  reasons.  The  demurrer  to  it  should  have  been 
sustained. 

We  think,  too,  that  the  court  below  erred  in  sustaining  ap- 
pellee's demurrer  to  the  third  paragraph  of  appellant's  reply, 
and  in  suppressing  such  parts  of  his  depositions  as  tend  to 
support  it.  That  paragraph  set  up,  substantially,  the  follow- 
ing facts:  Appellant,  upon  his  own  petition,  was  adjudged  a 
bankrupt,  as  stated  in  the  answers.  After  he  was  thus  ad- 
judged a  bankrupt,  he  was  desirous  of  having  the  proceed- 
ings dismissed,  and,  upon  his  request,  appellant  undertook  to 
assist  him  by  buying  up  the  claims  against  him,  and  entering 
a  release  of  the  same.  Whether  or  not  this  release  was  upon 
partial  payment  is  not  stated.  After  these  claims  were  thus 
bought  up  and  released,  appellee  represented  to  appellant  that 
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he  was  unable  to  procure  the  dismissal  of  the  proceedings  in 
bankruptcy,  unless  he  could  procure  from  him  the  written  re- 
lease set  out  in  the  answer.  In  order  to  procure  that  release, 
appellee  agreed  that  it  should  be  used  for  the  purpose  only 
of  procuring  a  dismissal  of  the  proceedings ;  that  it  should 
not  be  considered  a  release  of  the  debt  which  appellant  had 
against  him,  as  evidenced  by  the  note,  and  that  he  would  pay 
the  note  in  full.  Upon  these  representations  and  agreements, 
and  upon  none  other,  appellant  executed  the  release. 

If  this  reply  be  true,  and  that  it  is  true  is  admitted  by  the 
demurrer,  the  release  served  its  whole  purpose  when  it  was 
used,  if  it  was  so  used,  in  procuring  the  dismissal  of  the  pro- 
ceedings in  bankruptcy.  It  was  not  intended  by  either  party 
to  be  a  release  of  the  debt  evidenced  by  the  note.  On  the 
contrary,  the  express  agreement  was  that  the  note  should  re- 
main in  full  force,  and  be  paid  in  full.  Appellee  had  set  out 
in  his  answers  the  circumstances  under  which  the  release  was 
executed,  the  purpose  of  it,  and  the  consideration  therefor. 
It  would  seem  clear  that  appellant  had  the  right  to  meet  those 
statements,  by  averring  in  his  reply  the  facts  which  he  there 
set  up.  We  think,  too,  that  in  any  event  appellant  has  the 
right  to  show  the  circumstances  under  which  the  release  set 
out  in  the  answer  was  executed,  the  purpose  of  its  execution, 
the  consideration  therefor,  and  that  it  served  its  whole  pur- 
pose when  used  in  procuring  the  dismissal  of  the  proceedings 
in  bankruptcy* 

The  release  upon  which  appellee  relies  is  so  similar  to  a 
receipt  that  we  think  the  rules  of  evidence  applicable  to  a 
receipt  may  here  be  applied  to  the  release.  A  receipt  may 
always  be  explained,  controlled,  qualified,  or  even  contra- 
dicted by  parol  evidence.  Laah  v.  RendeU,  72  Ind.  475.  See, 
also,  Hight  v.  Taylor,  97  Ind.  392. 

We  need  not  extend  this  opinion  to  notice  other  paragraphs 
of  the  reply,  and  other  alleged  errors  discussed  by  counsel,  as 
upon  a  remodelling  of  the  issues,  and  a  re-trial  of  the  case, 
those  questions  may  not  be  involved. 
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For  the  errors  of  the  court  below  already  pointed  out  the 
judgment  is  reversed,  at  appellee's  costs,  and  the  cause  is  re- 
manded, with  instructions  to  the  court  below  to  proceed  in  ac- 
cordance with  this  opinion. 

Filed  Feb.  20,  1886. 


No.  12,901. 


Walter  v.  The  State.  |15o  3&0 

Chimin Ai«    Law.— Grand   Jvry,-~EmpandmenL'~lndid!menL--Vniere   the       |«6  589 
record   discloses  enough  to  authorize  the  inference  that  the  grand  • 

jury  were  lawfully  empanelled,  that  is  sufficient  on  motion  to  quash  an 
indictment 

Intoxicattno  Liquor. — SeUing  WUhoui  Lieen»e, — IndietmenL — Where  the 
indictment  for  selling  without  a  license  charges  a  sale  on  a  certain  day, 
to  a  certain  person,  of  *^  intoxicating  liquor,  in  a  less  quantity  than  a 
quart,  to  wit,  one  gill  of  lager  beer,  at  and  for  the  price  of  five  cents,'' 
it  sufficiently  charges  a  sale  in  a  less  quantity  than  a  quart  at  a  time. 

Same. — Clerical  Omimon. — Where  the  indictment  properly  charges  a  sale 
of  intoxicating  liquor,  the  mere  clerical  omission  of  the  word  "  liquor'' 
after  the  word  '^  intoxicating,"  in  the  part  alleging  that  the  defendant 
was  not  licensed,  is  not  a  fatal  defect. 

Same.— *S5ta/ute.—i2epca/.— Section  2090,  R.  S.  1881,  on  the  subject  of  sell- 
ing without  license,  has  reference  to  classes  of  business  other  than  the 
sales  of  intoxicating  liquors,  and  does  not  repeal  section  5320,  which 
has  special  application  to  such  sales. 

Same. —  Varixmod. — "JacA"  and  "John" — Where  the  indictment  charges 
a  sale  to  **  Jack  Murphy,"  proof  that  his  right  name  is  "  John  Murphy" 
does  not  constitute  a  yariance. 

Same. — Former  Jeopardy  or  Convidion. — Parol  Evidence, — A  former  convic- 
tion, or  a  former  putting  in  jeopardy,  can  not  be  proved  by  parol  evi- 
dence alone,  without  laying  the  proper  foundation  for  secondary  evi- 
dence. 

Same. — The  best  evidence  of  the  result  reached  at  a  former  trial  is  the 
record,  and  parol  evidence  is  merely  for  the  purpose  of  identification. 

From  the  Knox  CSreuit  Court. 
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H.  S,  Cauthom  and  J.  M.  Boyle,  for  appellant. 

F.  T,  Hordy  Attorney  General,  and  W.  B.  Hord,  for  the  State. 

NiBLACK,  C.  J. — The  record  before  us  shows  that  the  fol- 
lowing proceedings  were  had  in  the  court  below  on  the  12tli 
day  of  September,  1885: 

"  Now,  on  this  day,  come  the  grand  jury  of  Knox  county, 
and  return  into  open  court  indictments  numbered  respec- 
tively, namely:  2590,  2591,  2596,  2597,  2600,  2601,  2602, 
2603*,  2604,  2605,  2606,  2607,  2608  and  2609,  each  of  said 
indictments  being  endorsed  'a  true  bill,'  signed  by  C.  Hoi- 
lingsworth,  foreman,  and  also  signed  by  the  prosecuting  at- 
torney, and  said  indictments  are  now  examined  by  the  court 
and  marked  filed  by  the  clerk." 

The  indictment  known  as  No.  2608,  omitting  the  formal 
conclusion,  is,  in  words  and  figures,  as  follows : 

"  Knox  Circuit  Court,  September  Term,  A.  D.  1885.  The 
State  of  Indiana  v.  Theodore  Walter.  Indictment  for  selling 
without  license.  The  grand  jurors  of  Knox  county,  in  the 
State  of  Indiana,  good  and  lawful  men,  duly  and  legally  im- 
panelled, sworn  and  charged,  in  the  Knox  Circuit  Court  of 
said  State,  at  the  September  term  for  the  year  1885,  to  in- 
quire into  felonies  and  certain  misdemeanors,  in  and  for  the 
body  of  said  county  of  Knox,  in  the  name  and  by  the  au- 
thority of  the  State  of  Indiana,  on  their  oath  do  present  that 
one  Theodore  Walter,  late  of  said  county,  on  the  15th  day 
of  July,  A.  D.  1885,  at  said  county  and  State  aforesaid,  did 
then  and  there  unlawfully  sell  to  Jack  Murphy  malt  and  in- 
toxicating liquor,  in  a  less  quantity  than  a  quart,  to  wit,  one 
gill  of  lager  beer,  at  and  for  the  price  of  five  cents,  he,  the 
said  Theodore  Walter,  not  then  and  there  having  a  license  to 
sell  such  intoxicating  in  a  less  quantity  than  a  quart  at  a  time." 

A  motion  to  quash  this  indictment  being  first  overruled, 
a  trial  by  the  court  resulted  in  finding  the  defendant  guilty 
as  charged,  in  overruling  a  motion  for  a  new  trial,  and  in  a 
judgment  against  the  defendant  upon  the  finding. 
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It  is  first  insisted  that  it  is  not  sufficiently  shown  by  the 
record  that  the  grand  jury  was  properly  impanelled  before  re- 
turning the  indictment,  and  that  for  that  reason  the  motion 
to  quash  the  indictment  ought  to  have  been  sustained.  But 
under  the  more  recent  decisions  of  this  court,  the  record  in 
this  case  discloses  enough  to  justify  the  inference  that  the 
grand  jury  were  lawfully  impanelled.  Alley  v.  State,  32  Ind. 
476;  Powers  v.  State,  87  Ind.  144;  StmU  v.  State,  93  Ind. 
150;  Epps  V.  Staie,  102  Ind.  539;  PadgeU  v.  Stale,  103 
Ind.  550. 

It  is  next  insisted  that  the  indictment  is  materially  de- 
fective in  failing  to  aver  that  the  sale  was  in  a  less  quantity 
than  a  quart  at  a  time;  also,  in  its  failure  to  charge  that 
Walter  had  no  license  to  sell  intoxicating  liquor. 

In  respect  to  the  objection  thus  first  made,  the  indictment 
is  sufficient  under  the  rules  of  pleading  in  criminal  proceed- 
ings, recognized  in  the  cases  oi  Arbintrode  v.  Stoie,  67  Ind. 
267  (33  Am.  R.  86),  and  Mullen  v.  State,  96  Ind.  304. 

As  regards  the  second  objection,  last  above  made,  it  is 
sufficient  to  say  that,  taking  all  the  averments  in  the  indict- 
ment into  consideration,  it  is  obvious  that  thf  words  "  such 
intoxicating,"  used  in  the  concluding  sentence,  evidently  re- 
fer to  the  intoxicating  liquor  previously  charged  to  have  been 
unlawfully  sold,  and  that  the  failure  to  repeat  the  word 
"  liquor,"  in  that  connection,  was  a  merely  clerical  omission, 
not  constituting  a  fatal  defect. 

It  is  still  further  insisted,  that  section  12  of  the  act  of 
1875,  touching  the  sale  of  intoxicating  liquors,  known  now 
as  section  5320,  R.  8.  1881,  under  which  this  indictment  was 
returned,  has  been  superseded  and  impliedly  repealed  by  the 
section  of  the  act  of  1881,  known  as  section  2090,  R.  S. 
1881,  which  reads  as  follows:  "Whpever,  by  himself  or 
agent,  transacts  any  business  or  does  any  act  without  a 
license  therefor,  when  such  license  is  required  by  any  law  of 
this  State,  shall  be  fined  not  more  than  two  hundred  dollars 
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nor  less  than  five  dollars/'  and  that^  on  that  account,  the 
indictment  ought  to  have  been  quashed. 

It  is  a  rule  of  statutory  construction  that  a  general  stat- 1 
ute,  without  negative  words,  does  not  repeal  the  particular.' 
provisions  of  a  former  statute  on  a  special  subject,  unless  the 
two  statutes  are  irreconcilably  inconsistent.  Potter's  Dwar- 
ris  on  Stat.  154;  Sedgwick  Stat.  Law,  97;  Smith  Com.  879; 
Brovm  v.  County  Oommiasionera,  21  Pa.  St.  37;  Omit  v. 
Commonwealth,  21  Pa.  St.  426. 

The  statutes  of  this  State  on  the  subject  of  the  sale  of  in- 
toxicating liquors  have  always  been,  as  they  still  are,  special 
and  exceptional.  Section  5320  is,  consequently,  not  in- 
consistent with,  or  repealed  by,  the  subsequent  enactment  of 
section  2090,  the  provisions  of  which  ought  to  be  construed 
as  having  refei*ence  to  classes  of  business  other  than  the  sale 
of  intoxicating  liquors. 

At  the  trial,  Charles  Calloway  was  the  principal  witness 
for  the  State.  He  was  recalled  and  also  testified  on  behalf 
of  the  defendant,  amongst  other  things,  as  follows :  "  I  know 
Jack  Murphy,  and  have  known  him  for  some  time;  his  right 
name  is  John  Murphy,  but  I  always  call  him  Jack  Murphy, 
and  have  oflen  heard  others  so  call  him,  but  can  not  say  how 
he  is  generally  called." 

The  rule  fairly  deducible  from  the  authorities  is,  that  if  ' 
two  names  are  taken  promiscuously  to  be  the  same  name  in 
common  use,  though  they  differ  in  sound,  there  is  no  vari- 
ance between  them.  Where  two  names  are  derived  from  the 
same  source,  or  where  one  is  an  abbreviation  or  corruption 
of  the  other,  but  both  are  taken  by  common  use  to  be  the 
same,  though  differing  in  sound,  the  use  of  the  one  for  the 
other  is  not  a  misnomer.  1  Bishop  Crim.  Proc,  sec.  689.  Jack  i 
and  Jock  are  ordinarily  only  diminutive  names  for  John,  and 
Jack,  prima  faxne  at  least,  stands  for  John.  See  Webster's 
Dictionary,  latest  edition,  page  1759. 

The  evidence  of  Calloway,  above  set  out,  was  nothing 
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more  than  an  affirmation  of  the  prima  facie  inference  that 
Jack  Murphy  was  only  another  name  for  John  Murphy.  It 
was,  therefore,  not  a  misnomer  to  designate  John  Murphy  as 
Jack  Murphy,  in  the  indictment  in  this  case,  as  contended 
by  counsel. 

Calloway,  as  a  witness  on  behalf  of  the  defendant,  further 
stated :  ^^  I  did  testify  to  the  same  facts  and  the  same  sale  to 
Jack  Murphy,  on  the. said  15th  day  of  July,  1885,  of  beer, 
on  a  trial  in  this  court  at  the  October  term,  1885,  of  the 
State  of  Indiana  against  the  defendant,  Theodore  Walter.^' 
No  record  or  other  evidence  of  any  previous  trial  of  the 
cause  then  in  hearing  was  introduced,  and  on  motion  of  the 
prosecuting  attorney,  entered  before  the  close  of  the  trial, 
this  last  named  statement  of  Calloway  was  struck  out  and 
disregarded  by  the  circuit  court.  It  is  claimed  that  the  evi- 
dence, thus  struck  out  and  disregarded,  tended  to  show  that 
the  defendant  had  previously  been  put  in  jeopardy  on  the 
same  charge,  and  that  hence  such  evidence  was  erroneously 
struck  out  and  disregarded.  This  court  held  in  the  case  of 
Dunn  V.  Staie,  70  Ind.  47,  that  the  question  as  to  whether  a 
person  on  trial  has  been  previously  tried  for  the  same  oifence, 
is  a  question  of  fact,  to  be  determined  partly  by  the  record 
of  the  former  proceeding  and  partly  by  evidence  outside  of 
the  record.  The  evidence  outside  of  the  record,  thus  al- 
luded to,  has  reference  to  the  parol  evidence  necessary  for  the 
purpose  of  identification  in  such  a  case,  and  which  can  only 
be  given  in  connection  with  the  record.  That  case  does  not 
decide,  and  hence  ought  not  to  be  construed  as  deciding,  that 
either  a  former  conviction,  or  a  former  putting  in  jeopardy, 
can  be  proven  by  parol  evidence  alone,  without  laying  the 
proper  foundation  for  secondary  evidence. 

The  best  evidence  of  the  result  reached  at  a  former  trial 

is  the  record  presumably  made  of  the  trial  when  it  was  con- 

<iluded.     Farley  v.  State,  57  Ind.  331 ;  Peachee  v.  State,  63 

Ind.  399 ;  Felton  v.  Smith,  88  Ind.  149  (45  Am.  R.  454) ; 

Vol.  105.— 38 
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"Wharton  Grim.  Ev.,  sections  592,  593 ;  Greenleaf  Ev.,  voL 
1,  section  457;  vol.  3,  section  36.  For  the  reasons  given, 
the  circuit  court  did  not  err  in  striking  out  the  reference 
made  by  Calloway  to  a  former  trial. 

The  judgment  is  affirmed,  with  costs. 

Filed  March  12, 1886. 


No.  9632. 

Edwards,  Trustee,  v.  Johnson. 

Sheriff's  Sale. — Mortgoffe, — Foredoeure, — Redemption, — Change  tn  Law  Be- 
kUing  to, — Liability  far  Bent, — In  1876,  H.  mortgaged  land  to  E.  In  1878^ 
J.  recovered  a  jadgment  against  H.,  on  which  the  same  land  was  sold,  J. 
becoming  the  purchaser,  and  obtaining  a  sherifT's  deed  on  March  26tfa, 

1879,  under  which  he  went  into  possession.  In  July,  1879,  E.  obtained 
a  decree  foreclosing  his  mortgage,  the  land  was  sold  thereunder,  he  be- 
coming the  purchaser,  and  receiving  a  sheriff 's  deed  on  September  27th, 

1880,  up  to  which  time  J.  remained  in  possession.  Action  by  E.  against 
J.  to  recover  for  rent  during  the  year  for  redemption. 

Hdd,  that  the  redemption  law  of  March  31st,  1879,  which  was  in  force 
when  the  sale  to  E.  was  made,  and  which  repealed  by  implication  the 
act  of  1861,  governs,  and  that  J.  is  liable. 

Same. — Possession  Subject  to  Modifications  in  Bicdemption  Law, — Persons  who 
purchase  or  go  into  possession  of  lands,  upon  which  there  are  subsisting^ 
encumbrances,  do  so  subject  to  any  modification  in  the  redemption  law 
which  it  is  competent  for  the  Legislature  to  make,  respecting  the  con- 
tracting parties. 

Same. —  Fested  Bights, — Chnstitutional  Law, — Obligation  of  Oontraets, — There 
are  no  vested  rights  in  the  law  generally,  nor  in  legal  remedies,  and  it 
is  competent  for  the  Legislature  to  make  changes  in  these  so  long  ns 
they  do  not  affect  the  obligation  of  contracts. 

From  the  Grant  Circuit  Court. 

A.  Steele,  R.  T.  St.  John,  W.  H.  Ckxymbs,  R.  C.  BeU  and  8. 
X.  Morris,  for  appellant. 
G.  W.  Harvey,  for  appellee. 
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Mitchell,  J. — In  the  year  1875,  Harris  and  wife  mort- 
gaged a  tract  of  land  in  Grant  county,  of  which  the  former 
was  owner,  to  Edwards.  In  February,  1878,  Johnson  re- 
covered a  judgment  against  Harris,  sold  the  land  on  March 
23d,  1878,  to  satisfy  an  execution  issued  on  the  judgment, 
he  becoming  the  purchaser,  and,  no  redemption  having  taken 
place,  received  a  sheriff ^s  deed  on  March  25th,  1879,  and 
went  into  possession. 

On  July  17th,  1879,  Edwards  obtained  a  decree  foreclos- 
ing his  mortgage,  and  on  this  decree  sold  the  land  in  Sep- 
tember, 1879,  he  becoming  the  purchaser.  On  the  27th  day 
of  September,  1880,  no  redemption  having  taken  place,  Ed- 
wards received  a  deed  and  went  into  possession. 

Johnson  having  remained  in  possession  pending  the  year 
for  redemption  from  the  sale  on  the  Edwards  decree,  the  ques- 
tion is  whether  he  is  liable  in  an  action  for  rent  to  Edwards. 

The  contention  of  the  appellee  is,  that  because  his  titFe  un- 
der the  purchase  made  by  him,  became  absolute  and  vested 
on  the  25th  day  of  March,  1879,  six  days  before  the  re- 
demption law  which  took  effect  March  31st,  1879,  came  in 
force,  the  redemption  law  of  1861,  2  R.  S.  1876,  p.  220,  is  to 
be  looked  to  in  determining  the  question  of  his  liability. 
Against  this  view  the  appellant  insists  that  the  act  of  March 
31st,  1879,  which  was  in  force  at  the  time  the  sale  was  made 
under  his  decree,  and  which  remained  in  force  pending  the 
year  for  redemption,  controls. 

The  difference  between  the  redemption  law  of  1861  and 
that  of  1879,  as  respects  the  question  here  involved,  is,  that 
under  the  law  of  1861,  the  judgment  debtor  became  prima- 
rily liable  for  the  rent  pending  the  year  for  redemption,  re- 
gardless of  whether  he  occupied  the  land  himself,  or  whether 
another  occupied  in  his  right.  While,  under  the  act  of  1879, 
the  owner  remaining  in  possession,  or  whoever  occupied  the 
land  during  such  period,  was  to  be  regarded  as  the  tenant  of 
the  purchaser,  and  liable  to  him  for  the  reasonable  rent. 

Johnson  having  purchased  the  land  upon  an  execution 
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sale  against  Harris,  and  having  acquired  all  of  Harris'  title 
under  such  sale,  was  in  possession  as  owner  when  Edwards 
<;ommenced  proceedings  to  foreclose  his  mortgage.  From 
Ihe  time  that  Johnson  took  possession  under  the  deed,  he  oc- 
cupied the  same  relation  to  the  land  in  respect  to  his  right 
to  redeem  from  the  Edwards  mortgage  that  Harris  previ- 
ously stood  in.  His  right  to  the  land  having  as  to  Harris 
become  absolute,  the  redemption  law,  so  far  as  it  related  to  the 
<x)ntract  between  Harris  and  Johnson  had  spent  its  force. 
The  only  question  then  is,  was  it  competent  for  the  Legisla- 
ture to  modify  or  change  the  redemption  law  so  as  to  affect 
the  rights  and  liabilities  of  persons  owning  or  in  possession 
of  land  covered  by  existing  mortgages  ? 

Persons  who  purchase  or  go  into  possession  of  lands  upon 
^which  there  are  subsisting  encumbrances,  do  so  subject  to  the 
-contingency  that  any  modification  which  it  is  competent  for 
the  Tiegislature  to  make  in  the  redemption  law,  as  it  respects 
the  contracting  parties,  may  also  be  made  in  respect  to  them. 
The  inquiry,  therefore,  comes  to  this :  Was  it  competent  as 
between  the  mortgagor  and  mortgagee  to  make  the  modifica- 
tion of  the  redemption  law  of  1861,  which  resulted  from  the 
act  of  1879? 

This  question,  as  it  seems  to  us,  is  foreclosed  by  the  ex- 
haustive opinion  in  the  case  of  Bi'yson  v.  McCh*eary,  102  Ind. 
1.  While  it  is  true  as  it  was  there  held,  that  the  redemption 
law,  as  it  stood  at  the  time  the  Edwards  mortgage  was  made, 
became  a  silent  factor  in  the  contract,  it  is  also  well  settled, 
as  was  said  in  that  case,  "  that  there  are  no  vested  rights  in 
the  law  generally,  nor  in  legal  remedies,  and  hence  changes 
•in  these  by  the  Legislature  do  not  fall  within  the  constitu- 
tional inhibition,  unless  they  are  of  such  a  character  as  to 
.materially  affect  the  obligation  of  contracts." 

After  the  fullest  consideration  concerning  the  scope  and 
effect  of  the  law  of  1861,  as  compared  with  that  of  1879,  it 
was  determined  in  that  case  that  the  redemption  law  of  1879 
•did  not  violate  the  obligation  of  existing  contracts,  that  it 
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did  nothing  more  than  provide  a  more  efficient  remedy  for 
the  enforcement  of  contracts,  and  that  it  was,  therefore,  not 
obnoxious  to  the  constitutional  objection,  which  was  in  that 
case,  as  in  this,  urged  against  it. 

The  act  of  1879  was  the  only  redemption  law  which  was; 
in  force  at  the  time  of  the  sale  on  the  Edwards  decree,  the 
act  of  1861  having  been  repealed  by  implication.  The  right 
of  redemption  was  governed  by  the  law  in  force  at  the  time 
the  sale  was  made.  This  principle  ruled  the  case  of  Moor  v» 
Seatoriy  31  Ind.  11.  The  facts  in  that  case  were,  that  Moor 
purchased  school  lands  in  1854, -paid  part  of  the  purchase- 
price,  and  made  default  as  to  the  residue.  By  the  law  in 
force  at  the  time  of  the  purchase,  the  defaulting  purchaser 
had  a  right  to  redeem  at  any  time  within  one  year  after  sale. 
Subsequently,  the  law  was  so  changed  that  no  right  of  re- 
demption existed  aft^r  the  sale.  The  purchaser  made  de- 
fault, and  the  land  was  sold.  He  offered  to  redeem  within 
the  year  according  to  the  law  in  force  at  the  time  of  the  pur- 
chase. It  was  held  that  the  law  in  force  at  the  time  of  the 
sale  governed.  Patterson  v.  Cox,  25  Ind.  261;  Butler  v. 
Palmer,  1  Hill,  324 ;  Taylor  v.  Stockwell,  66  Ind.  605. 

The  conclusion  follows  that  the  redemption  law  of  1879 
must  be  looked  to  in  determining  the  rights  and  liabilities  of 
the  parties,  and  under  that  law  the  appellee  was  liable  for 
the  reasonable  rents  during  the  time  he  occupied  the  land 
pending  the  year  for  redemption  from  the  sale  under  the 
Edwards  decree. 

The  judgment  is  reversed  with  costs,  with  directions  to 
the  court  below  to  sustain  the  demurrer  to  the  appellee's 
special  answer,  and  for  further  proceedings  not  inconsistent 
with  this  opinion. 

FUed  March  13, 1886. 
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Wallace  v.  Bbookeb. 

PLEADnro. — OmplaiiU,^^  Motion  to  Make  Specific.  — Occupying  QamtaiL — 
Where  a  complaint,  under  the  occupying  claimant  law,  seeks  a  reeoTery 
for  improvements,  described  merely  as  ''  clearing  and  fencing,  removing 
stones  and  putting  the  land  in  a  state  of  cultivation,"  of  the  value  of 
one  hundred  and  fifty  dollars,  it  b  error  to  overrule  a  motion  to  make 
such  complaint  more  specific. 

From  the  Fulton  Circuit  Court. 

J.  Rowley  and  H.  Corbiny  for  appellant. 
E.  Myers,  for  appellee. 

Elliott,  J. — The  appellee's  complaint  seeks  to  recover 
the  value  of  improvements  placed  by  him  on  land  from  which 
he  was  evicted  by  the  appellant,  and  is  founded  on  the  occu- 
pying claimants'  law.  The  improvements  are  thus  described : 
'*  Clearing  and  fencing,  removing  stones  and  putting  the  land 
in  a  state  of  cultivation,"  and  it  is  averred  that  the  improve- 
ments were  of  the  value  of  one  hundred  and  fifty  dollars^ 
The  appellant  moved  to  make  the  complaint  more  specific, 
but  this  motion  was  overruled,  and  that  ruling  is  assigned 
for  error. 

The  court  erred  in  overruling  this  motion.  The  appellant 
was  entitled  to  a  statement  of  the  character  and  value  of  the 
clearing,  and  of  the  kind  and  amount  of  fencing,  as  well  as 
a  specific  statement  of  what  was  done  in  the  way  of  putting 
the  land  in  a  state  of  cultivation.  We  do  not  think  it  is 
necessary  that  the  appellee  should  state  the  number  of  days 
he  was  engaged  in  the  work,  but  we  do  think  that  it  is  nec- 
essary that  he  should  separate  his  claim  into  items,  and  state 
the  character  of  each  item  in  general  terms  and  give  the  value 
of  it.  A  defendant  has  ^  right  to  a  definite  statement  of  the 
claim  asserted  against  him.  A  great  degree  of  particularity 
is  not  required,  but  the  particulars  of  a  claim  composed  of 
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several  items  must  be  separately  stated,  so  that  the  character 
and  amount  of  each  can  be  known. 

Judgment  reversed. 

Filed  Feb.  20, 1886. 


No.  12,702. 

Hockett  v.  The  State. 

From  the  Marion  Criminal  Court. 

J.  E.  McDonald,  J.  M.  BtUUr,  A.  L.  Mason,  T.  A,  HendridtB^  C.  Baker,  0. 
B.  Hard,  A.  W.  Hendrieks,  A.  Baker,  R  Daniels,  N.  Williams,  J.  JL  JJwmp- 
son,  and  C  &  Holt,  for  appellant. 

F.  T.  Hard,  Attorney  General,  A,  C.  Harris,  W,  H.  OaUdns,  C.  B^fidd 
and  L,  Howland,  for  the  State. 

NiBLACK,  C.  J.— On  the  26th  day  of  July,  1885,  William  K.  Thompson 
requested  the  Central  Union  Telephone  Company,  a  corporation  owning 
and  controlling  a  system  of  telephone  lines,  and  a  telephone  exchange,  at 
the  city  of  Indianapolis,  in  this  State,  to  rent  to  him,  and  to  place  in  posi- 
tion for  his  use,  in  the  same  building  with  its  telephone  exchange,  a  tele- 
phone, and  to  connect  such  telephone  with  the  exchange.  In  response  to 
that  re(|ue8t  the  company  entered  into  a  written  contract  with  Thompson 
to  let  him  have  the  use  of  ^*  one  set  of  telephone  instruments  as  per  equip- 
ment noted  on  the  back,''  that  is  to  say,  one  hand  telephone,  one  Blake 
transmitter,  one  magneto  bell  and  one  cell  battery,  and  to  connect  them 
with  its  exchange,  for  his  use,  upon  certain  specified  conditions,  for  which 
he  agreed  to  pay  the  company  $10  per  quarter,  or  $3.33^  per  month.  The 
company  placed  the  instruments  in  position  as  provided  by  the  contract  for 
the  use  of  Thompson,  and  John  E.  Hockett,  the  appellant,  acting  as  the 
division  superintendent  and  general  agent  of  the  company  at  Indianapo- 
lis, afterwards  demanded  and  received  from  Thompson  rent  for  the  use  of 
such  instruments  at  the  rate  of  $3.33J  per  month,  tne  amount  agreed  upon 
bv  the  contract.  Thereupon  an  information  was  filed  against  Hockett 
charging  him  with  a  violation  of  the  provisions  of  the  act  entitled  "An 
act  to  reflate  the  rental  allowed  for  tne  use  of  telephones,  and  fixing  a 
penalty  for  its  violation,"  approved  April  13lh,  I880  (Acts  1885,  p.  227), 
m  so  demanding  and  receiving  from  Thompson  rent  for  such  telephonic 
instruments  at  a  rate  in  excess  of  three  dollars  per  month.  Upon  a  trial 
the  appellant  was  found  guilty  as  charged,  and  was  adjudged  to  pay  a  fine 
as  for  the  commission  of  a  public  offence. 

All  the  controlling  questions,  whether  of  law  or  of  fact,  involved  in  this 
appeal,  were  considered,  discussed  and  decided  in  the  case  of  Hockdt  v. 
Aai^j  ante,  p.  250,  known  as  the  Haughev  case,  and  upon  the  authority  of 
that  case  the  judgment  in  this  case  is  a  Armed,  with  costs. 

Filed  March  3, 1886. 
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No.  12,442. 

Waymire  V.  The  Board  op  Commissioners  op  Jasper 

County  et  al. 

From  the  Jasper  Circuit  Coart. 

K  P.  Hammond,  for  appellant. 

F,  W.  Babooek  and  S.  P.  Humpaony  for  appellees. 

Mitchell,  J. — The  appellant  presented  an  itemized  claim  for  thirty- 
eight  dollars  and  eighty  cents  to  the  board  of  commissioners  of  Jasper 
county,  of  which  he  was  a  member. 

The  claim  purported  to  be  for  services  voluntarily  rendered  in  attend- 
ing, without  subpcena,  the  trial  of  a  lawsuit  against  the  county,  procur- 
ing witnesses  on  its  behalf,  and  for  time  and  money  expended  in  that 
connection.  The  claim  was  allowed  by  the  board,  tlie  claimant  being  at 
the  time  of  such  allowance  a  member,  and  the  presiding  officer  of  such 
board. 

An  appeal  was  duly  perfected  to  the  circuit  court  from  the  order  of  al- 
lowance. In  the  circuit  court  a  motion  was  made  to  dismiss  the  appeal. 
This  was  overruled.  Such  further  proceedings  were  had  as  resulted  m  the 
dismissal  of  the  claimant's  suit  by  the  circuit  court,  at  the  appellant's 
costs.    From  this  an  appeal  is  prosecuted. 

The  case  is  in  no  way  distinguishable  from  Waymire  v.  PtfweU,  a-nU,  p. 
328,  and  upon  the  authority  of  that  case  the  judgment  of  the  circuit  court 
is  affirmed,  with  costs. 

FUed  Feb.  11, 1886. 


No.  12,307. 

Lockwood  v.  Chambers  et  al. 

From  the  DeEalb  Circuit  Court. 

W.  L.  Penfield  and  H.  J,  ShafeTf  for  appellant. 
J.  K  Bote,  for  appellees. 

HowK,  J. — In  this  case,  the  same  questions  are  presented  for  our  de- 
cision, in  substantially  the  same  way,  as  those  which  were  considered  and 
decided  by  this  court  in  Lockwood  v.  Fergruson,  ante,  p.  380.  Upon  the  au- 
thority of  the  case  cited,  this  case  must  be  decided  as  that  was  decided. 
See,  also.  Storms  v.  Stevens,  104  Ind.  46,  where  the  questions  referred  to 
are  more  fully  considered. 

The  judgment  is  reversed  with  costs,  and  the  cause  remanded  with  in- 
structions to  sustain  the  demurrer  to  the  complaint. 

Filed  Feb.  13, 1886. 
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ABATEMENT. 
See  Partnership,  2 ;  Pleading,  1. 

ACXX)MMODATION  ENDORSER. 
See  Promissory  Note,  2,  3. 

ACCOUNT. 
See  Statute  of  Limitations,  1. 

ACTION. 

See  Banks  and  Banking  ;  Contract,  7  to  9 ;  Divorce  ;  Drainage,  10; 
Former  Adjudication;  Jnf ant,  1 ;  Landlord  and  Tenant;  Part- 
nership, 1 ;  Promissory  Note,  8 ;  Railroad,  1. 

ADMISSIONS. 
See  Instructions  to  Jury,  1. 

ADVANCEMENTS. 
See  Will,  7. 

ADVERSARY  PROCEEDINGS. 
See  Receiver,  6. 

AFFIDAVIT. 
See  Criminal  Law,  1,  2,  25 ;  Judgment,  7. 

AGENCY. 
See  Intoxicating  Liquor,  2 ;  Principal  and  Agent. 

AGREEMENT. 
See  Contract. 

AMENDMENT. 
See  Criminal  Law,  2 ;  Supreme  Court,  5. 

ANIMALS. 
See  Railroad,  1  to  4. 

APPEAL. 

See  Contempt,  4 ;  County  Commissioners,  6 ;  Drainage,  9, 13, 15,  21 ; 
Highway,!;  JuDote;  New  Trial,  4;  Practice,  1,2;  Receiver,  4; 
Superior  Court;  Vendor  and  Purchaser,  2. 

1.  Failure  ofjuatiee  to  Beeord  Facts. — DismissoL—lt  an  appeal  has  been  in 
fact  taken  from  a  justice  of  the  peace,  his  failure  to  note  that  fact  in 
the  docket  is  not  a  sufficient  cause  for  dismissing  the  appeal. 

Unruh  V.  State,  ex  rel,,  117 

2.  Same, — Pregumvption  as  to  Regularity  of  Appeal—Supreme  Ouurt. — Where 

(601) 
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the  transcript  filed  in  the  circuit  court  does  not  affirmatively  show 
that  an  appeal  was  taken  from  the  justice,  in  the  absence  of  anything 
to  the  contrary »  it  will  be  presumed  in  the  Supreme  Court  that  the 
appeal  to  the  circuit  court  was  regularly  taken.  lb. 

9.  Time. — Decedents'  Egtalea, — Proceeding  to  Set  Ande  Final  JRqiort  of  Admin" 
istrcUor, — An  appeal  from  the  judgment  in  a  proceeding  to  set  aside 
the  final  report  of  an  administrator  is  governed  by  sections  2454  and 
2455,  R.  S.  1881,  relating  to  decedents'  estates,  and  must  be  taken 
within  the  time  there  provided.  WM  v.  Simpmm,  S^ 

APPEARANCK 
See  Baotabbt,  2;  Drainage,  11 ;  Judgment,  6;  Recexver,  2,  7. 

APPROPRIATION. 
See  Drainage,  20. 

ARGUMENT  OF  COUNSEL. 
See  Criminal  Law,  22,  23,  32,  43. 

1.  CommentB  an  C^nge  of  Vrniue, — MtKondud  JuBtifying  Bevenal  (fJudg- 
menL — Repeated  comments  of  counsel  for  the  defendant,  in  argument 
to  the  jury,  sanctioned  by  a  ruling  of  the  trial  court,  on  tbe  fact 
that  the  plaintiff  had  taken  a  change  of  venue,  is  such  misconduct  as 
will  justify  a  reversal,  unless  it  appears  that  no  harm  resulted. 

Campbell  v.  Mahcr^  S8S 

2.  Some. — The  aigument  of  counsel  to  the  jury  must  be  confined  to  the 
law  and  the  evidence.  Ih. 

ARREST  OF  JUDGMENT. 
See  Criminal  Law,  7,  8. 

ASSIGNMENT  FOR  THE  BENEFIT  OF  CREDITORS. 

1.  Omitted  Property. — Execution. — Righi  to  Possession. — Under  the  statute 
of  this  State  regulating  assifi^nments  for  the  benefit  of  creditors,  when 
personal  property  is  omitted  from  the  schedule,  whether  by  mistake  or 
otherwise,  and  is  afterwards  surrendered  to  the  trustee,  or  is  taken 
possession  of  by  him  as  a  part  of  the  estate,  he  may,  as  against  execu- 
tions subsequently  issued  and  levied,  retain  and  dispose  of  it  in  the 
execution  of  the  trust.  Hoxseld  v.  Sesfort,  5S5 

2.  Same.— Purpose  of  &atuie.— Assignor's  Property  in  OuMody  ofQmrL — The 
purpose  of  the  statute  is  to  carry  into  the  trust  all  of  the  assignoi^s 
property,  and  when  a  failing  debtor  takes  advantage  of  its  provi- 
sions, he  thereby  places  his  property  in  the  custody  of  the  court,  to 
be  disposed  of  by  the  trustee  under  its  direction  and  control.  76. 

ATTACHMENT. 

1.  Taking  Personal  Judgment  Equivalent  to  Dismissal. — The  rendering  of  a 
personal  judgment  against  tne  defendant  is  equivalent  to  a  dismissal 
of  the  proceedings  in  attachment.  Sannes  v.  Boss,  558 

2.  Same. — Failure  to  Prosecute. — Advim  on  Bond. — B)ndence. — Where,  in  an 
action  on  an  attachment  bond,  the  plaintiff,  after  introducing  evi- 
dence of  the  proceedings  in  attachment  and  the  seizure  of  his  property 
thereunder,  snows  by  the  record  that  a  final  judgment  tn  per9onam 
alone  had  been  taken,  he  thereby  shows  that  the  attachment  pro- 
ceeding had  been  dismissed  or  abandoned.  lb. 

3.  Same. — Damages. — Where  either  a  dismissal  or  an  abandonment  of  the 
attachment  proceedings  is  thus  shown,  there  is  a  failure  to  prosecute 
according  to  the  condition  of  the  bond,  and  evidence  as  to  dam- 
ages is  admissible.  lb. 

4.  Same. — Complaint. — Si^iency  on  Demurrer. — ^A  complaint  on  an  under- 
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taking  in  attachment,  which  avers  the  execution  of  the  undertaking, 
the  issuing  of  a  writ,  the  seizure  of  the  plaintiff's  property,  that  the 
attachment  was  disposed  of  against  the  aefendant,  and  that  the  latter 
did  not  duly  prosecute  the  attachment  proceedings,  which,  it  is  al- 
leged, were  wrongful  and  oppressive,  resulting  in  damages  to  the  plain- 
tin  which  remain  unpaid,  is  good  as  against  a  demurrer.  An  aver- 
ment that  the  undertaking  was  appro v^  by  the  clerk  before  the  writ 
issued  is  not  necessary.  lb. 

ATTORNEY  AND  CLIENT. 

See  Abouhent  of  Counsel;  Countt  Commissionebs,  1  to  4;  Cbiminal 
Law,  18 ;  Juiwment,  8. 

1.  As  to  appointment  of  attorney  to  defend  pauper  criminal,  see 

Bocardy  etc,  v.  OMir^ney,  $11 

2.  As  to  employment  of  connsel  to  assist  prosecuting  attorney,  see 

ShuUwr  y.  SUUU,  £S9 
ATTORNEYS'  FEES. 

See  Pbdmissoby  Note,  6. 

AUDITOR  OF  STATR 
See  Bakb:6  akd  Banking. 

•BAIL. 
See  Recoqnizance. 

BANKS  AND  BANKING. 

1.  Sanmgs  Bcmk— Action  to  Wind  up  Affairz  of  Mutt  be  Brought  by  SuUe 
Auditor. — Under  section  2757,  R.  8.  1881,  the  auditor  of  state  is  the 
only  person  authorized  to  maintain  an  action  against  the  officers  and 
trustees  of  savings  banks  for  a  violation  of  their  statutory  duties. 

Ryan  v.  Bay,  101 

2.  Saane.—OrediJLon  Mutt  Look  to  Audilot^s  Proceeding, — Where  the  auditor 
of  state  has  brought  an  action  to  wind  up  the  affairs  of  a  savings 
bank,  all  persons  whose  rights  are  involved  must  look  to  that  officer 
and  that  proceeding  for  their  enforcement.  They  can  not  maintain 
an  independent  action  for  that  purpose.  lb. 

BASTARDY. 
1.  Jun9didvm.—0(mmitment  to  Jail.— Habeas  Corpus.— Collateral  Attack.— 
Where  the  circuit  court,  in  a  bastardv  proceeding,  having  jurisdic- 
tion of  the  subject-matter  and  of  the  defendant,  commits  the  latter 
to  jail  on  a  bench  warrant  for  failing  to  cause  the  judgment  rendered 
against  him  in  such  proceeding  to  be  replevied,  such  judgment  can 
not  be  collaterally  attacked  on  habeas  coi-pus.  Section  1119,  R.  S.  1881. 

Holdei-man  v.  Thompson^  112 

"2,  Same.Seeo(rni2anee.—Qmiinuance,—New  Bond.—InGu8todiaLegis.— 
Voluntary  Appearanee.—The  fact  that  after  the  defendant  in  a  bastardy 
proceeding  has  been  recognized  by  a  justice  of  the  peace  to  appear  m 
the  circuit  court,  and  the  case  is  there  continued  from  term  to  term 
without  a  new  bond  being  required,  does  not  release  hira  from  the 
custody  of  the  law;  and  the  further  fact  that  he  voluntarily  appeared 
and  was  present  at  the  trial,  does  not  affect  the  jurisdiction  of  the 
court  over  him.  -' ^* 

3.  Same.— Waiver  by  BeJatrir.— The  relatrix  in  a  bastardy  proceeding  can 
not  waive  anything  which  the  law  requires.  -^  ^• 

4.  Examination  of  Belatrix.—  Waiv^  by  Defendant.—  Where,  at  the  hearing 
of  a  bastardy  proceeding  before  a  justice  of  the  peace,  the  relatrix 
is  not  present  and  is  not  examined,  but  the  defendant  does  not  ob« 
ject  to  the  hearing  on  that  account  and  makes  no  efiort  to  procure 
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her  attendance,  he  will  be  deemed  to  haye  waived  her  examination  at 
that  hearing.  UnnUi  v.  SuUc^  ez  rel^  117 

BILL  OF  EXCEPTIONS. 
See  Cbiminal  Law,  13 ;  Supbeme  Coust,  4 

BOND. 
See  Attachment;  Rboognizance. 

BRIEF. 
See  Supreme  Court,  1. 

BURDEN  OF  PROOF. 
See  Life  Insurauce,  4. 

CAPIAS  AD  SATISFACIENDUM. 
See  Habeab  Corpus,  4. 

CASES  OVERRULED,  MODIFIED,  DISAPPROVED,  ETC. 

Musaelman  v.  Muaaelman,  44  Ind.  107,  disapproved.         Eoaru  v.  Evam,  204 

Indianapolis,  etc,,  R.  W.  Oo.  v.  Board,  e/c,  70  Ind.  385,  criticised. 

Board,  etc.,  ▼.  Center  Toumship,  i^S 

Froa  ▼.  Tarr,  53  Ind.  390,  and  Xeev.  Carter,  52  Ind.  342,  modified. 

Wailaee  v.  Long,  6St 

As  to  cases  modified,  see  Frank  ▼.  Grimes,  $46 

CATTLE-GUARDS. 

See  Railroad,  2. 

CHANGE  OF  VENUR 

See  Abgumxnt  of  Counsel  ;  County  Commisbionebs,  3 ;  CsoohaIi  Law, 

16 ;  Divorce  ;  Drainage,  22. 

CHATTEL  MORTGAGE. 

Forodomre. — Equ,iJtabU  Juriadielion. — Trial  by  Court — A  suit  to  foreclose  a 
chattel  mortgage  was  of  exclusiye  equitable  jurisdiction  prior  to 
June  18th,  1852,  and  under  section  409,  R.  S.  1881,  the  issues  of  law 
and  fact  in  such  case  must  be  tried  by  the  court 

Bi^cmn  y.  RusM  A  Cb.,  4^ 
CITY. 

FuMic  Improvements. — Building  Permits, —  VoUidity  <^  Ordinance,— Under  sec- 
tion 3106,  R.  S.  1881,  the  common  council  of  a  city  incorporated  un- 
der the  general  law  has  power  to  enact  an  ordinance  makins^  it  un- 
lawful to  erect  a  building  within  such  city  without  first  making  ap- 
plication to  the  clerk  of  the  board  of  public  improyements. 

Hasty  y.Citytf  HunHngtan,  640 

CIVIL  ACTION. 
See  Divorce  ;  Drainage,  22. 

COLLATERAL  ATTACK. 
See  Bastardy,  1 ;  Drainage,  2, 6,  8 ;  Habeas  Corpus,  4 ;  RECEiyEB,  3,8. 

COMMON  LAW. 
See  Husband  and  Wife,  3. 

CONDITION. 
See  Landlord  and  Tenant. 

CONSIDERATION. 

See  Contract,  14, 16, 17 ;  Family  Settlement,  1,2;  Promissory  Note, 

7 ;  Will,  3. 
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CONSTITUTIONAL  LAW. 

See  Ckiminal  Law,  21 ;  Drainage,  17, 19  to  21 ;  Husband  and  Wipe, 
2;  Office  and  Officeb;  Sheriff's  Sale,  4,  5;  Telephone. 

CONTEMPT. 

1.  Direct  C<mtempL — What  CkmUitules. — Disorderly  conduct,  insulting  de- 
meanor to  the  court,  and  a  direct  disobedience  of  its  orders  in  ftvcie 
curicB,  constitute  a  direct  contempt.  Holman  v.  StaUy  613 

2.  Same. — Power  to  Punish,— The  power  to  punish  for  direct  contempts  is 
inherent  in  all  courts  of  superior  jurisdiction,  and  can  not  be  created 
destroyed  or  abridged  by  the  Legislature.  Ibl 

3.  Same, — Leffislative  Power  to  Beguire  Judge  to  make  Formal  Charge. — Quceref 
as  to  whether  the  Legislature  has  power  to  require  the  judge  of  a  court 
of  superior  jurisdiction  to  make  any  formal  or  written  charge  of  a 
direct  contempt  occurring  in  open  court  and  in  the  presence  of  such 
judge.  76. 

4.  Same. — Appeal. — Statement  of  Judge. — In  a  proceeding  for  a  direct  con- 
tempt of  court,  where  the  matter  takes  place  in  the  presence  of  the 
court,  and  the  judge  places  in  the  record  a  statement  of  the  occurrence 
as  required  by  statute,  the  appellate  court  will  accept  such  statement 
as  true.  lb. 

CONTINUANCE. 

See  Bastardy,  2. 

CONTRACT. 

See  County  Commissioners,  1,  5,  6;  Drunkenness;  Family  Settlb- 
bcent:  Husband  and  Wife;  Infant;  Intoxicating  Liquor,  2; 
Life  Insurance;  Master  and  Servant,  5  to  9,  13 ;  Partnership, 
3,4;  Promissory  Note;  Real  Estate,  Action  to  Recover,  2; 
Sheriff's  Sale,  1,  4,  5 ;  Statute  of  Frauds  ;  Statute  of  Limita- 
tions, 3,  4 ;  Will,  1  to  4. 

1.  Merger  of  Verbal  Agi'eements  in  Written  Contract. —  Vendor  and  Purchaser. 
—  WarraTUy  cf  Machinery. — Where  the  agent  of  a  vendor  verbally  war- 
rants machinery  as  a  part  of  the  preliminary  negotiations  for  its 
sale,  and  a  written  contract  of  sale  between  the  parties  is  subsequentlv 
executed,  all  previous  verbal  negotiations  and  agreements  are  merged. 

Brown  v.  Russell  <fe  Co.^  4^ 

2.  Same. — Notice  of  Breach  of  Warranty. — Continued  Possession. — Where  it  is 

provided  in  such  contract  that  written  notice  of  any  breach,  within 
"  ten  davs  of  first  use,"  of  warranty  shall  be  given  by  the  vendee  to 
the  vendor,  and  that  continued  possession  or  use  of  the  machine  after 
the  expiration  of  the  ten  days  shall  be  conclusive  evidence  that  the 
warranty  is  fulfilled  to  the  satisfaction  of  the  vendee,  the  failure  of 
the  vendee  to  give  the  notice  or  to  deliver  possession  will  defeat  a  de- 
fence to  the  recovery  of  purchase-money,  founded  on  a  breach  of  war- 
ranty, lb. 

8.  Delay  in  Performance. — Damages. — Where  a  contractor  in  good  faith 
enters  upon  the  performance  of  a  contract,  and  incurs  expense,  the 
employed  having  notice  of  that  fact,  if  such  employer,  eittier  by  an 
order  or  by  negligently  failing  to  perform  an  essential  part  to  be  per- 
formed by  him,  suspends  the  execution  of  the  contract,  upon  a  resump- 
tion and  completion  of  the  work  under  the  contract,  it  will  be  implied 
that  all  loss  necessarily  occasioned  by  such  suspension,  of  which  the 
employer  is  at  the  time  notified,  shall  fall  upon  him. 

Louisville,  etc.,  R.  R.  Co.  v.  Hollerbach,  1S7 

Am  Same. — Breach  q/". — Measure  of  Damages. — Where,  on  account  of  a  failure 
by  the  employer  to  perform  preliminary  work,  which,  under  the  con- 
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tract,  he  is  reqaired  to  perform,  before  the  contractor  can  proceed  with 
the  work  he  is  to  perform  under  the  contract,  the  latter  is  unable  ta 
proceed,  and  the  woric  is  suspended,  to  the  injury  of  the  contractor^ 
without  his  consent,  of  which  the  employer  has  notice,  such  con- 
tractor,  although  he  may  have  afterwards  completed  the  work  under 
the  contract,  may,  in  addition  to  the  contract  price,  recover  all  his 
actual  damage  occasioned  by  such  delay,  includins;  injury  to  tools, 
and  interest  at  six  per  cent,  for  the  period  of  the  delay  on  all  moneys 
invested  in  materials  which  he  was  bound  to  and  did  furnish,  and  in 
the  labor  necessary  in  furnishing  the  same.  lb, 

5.  Same, — Irutrvction. — In  an  action  to  recover  the  contract  price  for 
work  performed  under  a  special  contract,  and  damages  for  a  breach 
of  the  provisions  of  the  contract  by  the  employer,  whereby  the  work 
was  delayed,  etc.,  where  it  appears  that  on  account  of  the  failure  of 
the  employer  to  do  certain  preliminary  work  necessary  to  be  done  by 
him,  before  the  contractor  could  begin  to  perform  his  part  of  the  con- 
tract, the  latter  was  not  able  to  so  commence  his  work  until  after  the 
time  fixed  in  the  contract  for  the  completion  of  the  work,  an  in- 
struction, asked  by  the  defendant,  to  the  effect  that  if  at  such  time  the 
employer  had  not  performed  such  preliminary  work,  and  the  con- 
tractor was  not  ready  with  materials  to  commence  the  performance 
of  his  part  of  the  contract,  the  latter  was  under  no  obligation  to  hold 
himself  in  readiness  to  do  the  work,  and  that  unless  the  jury  be- 
lieved that  a  new  agreement  was  afterwards  made  the  plaintiff  could 
not  recover,  was  correctly  refused.  lb. 

6.  Gf  Settlement,— 'Specicd  Finding. — General  Verdict — InwngigUfncy. — Judg- 
ment non  Obstante. — Where  a  complaint  declares  upon  a  written  in- 
strument, signed  by  the  defendant,  setting  forth  that  the  parties  had 
^^  settled  all  accounts  in  full  up  to  date,  November  27th,  1877,  and  bal- 
ance due''  the  plaintiff  $804.21,  a  special  finding  by  the  jury  that 
the  defendant  executed  the  instrument,  and  that  he  had  paid  noth- 
ing to  the  plaintiff  since  its  execution,  is  inconsistent  with  a  general 
verdict  for  the  defendant  on  a  cross  complaint,  setting  up  items  of  ac- 
count against  the  plaintiff  which  accrued  prior  to  the  date  of  such 
instrument,  and  judgment  should  go  accordingly. 

Ft-ank  v.  Grtmes,  S4S 

7.  Judgment. — Merger. — A  party  can  not  present  by  piecemeal,  in  succes- 
sive actions,  claims  which  grow  out  ot  an  indivisible,  entire  contract^ 
and  the  judgment  in  the  first  action  brought  is  a  conclusive  merger  of 
all  amounts  due  under  or  arisinc:  out  of  the  contract  prior  to  the 
bringing  of  such  action.  Indiana,  etc.,  R.  W,  Co,  v.  Koona,  507 

8.  Same.— Only  One  Actim  /or  Breach  of  Entire  ContraeL— Where  a  con- 
tract, upon  an  entire  consideration,  stipulates  for  the  performance  of 
several  acts  in  favor  of  the  same  person,  at  the  same  time,  it  is  entire, 
and  separate  suits  can  not  be  maintained  to  recover  for  the  failure  to 
perform  each  several  act.  ^^• 

9.  Same,— Former  Adjudication. — Railroad,— Damages,— DigmiMal,—yf  here^ 
in  consideration  of  the  conveyance  of  a  right  of  way,  a  railroad  company 
contracts  with  the  land-owndr  to  construct  and  maintain  fences 
along  such  right  of  way  and  a  crossing  over  the  road,  a  judgment,  in 
an  action  upon  such  contract,  fordama^  for  a  failure  on  the  P*rt  of 
the  company  to  construct  the  crossing,  is  a  bar  to  an  action  for  *.***li 
ure  to  construct  the  fences,  although  in  the  former  action  the  plaintiff 
expressly  dismissed  and  withdrew  from  the  jury  all  claim  for  damagw 
relating  to  the  failure  to  construct  the  fences.  •*^* 

10.  Statute  of  Frauds.— A  ffreement  to  Make  Child  an  Heir. — Part  Performance, 
—  Will. — Where  a  childless  husband  and  wife,  in  consideration  that 
a  young  girl  shall  live  with  them  until  the  death  of  both,  in  all 
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spects  as  their  own  child,  and  render  Ruch  service  as  she  is  capable 
ol  doing)  orally  agree  to  make  her  their  heir,  and  at  their  death,  or 
at  the  death  of  the  survivor,  to  will  her  the  entire  estate  of  which 
they  are  possessed,  consisting  at  the  death  of  the  survivor  of  real 
estate,  ana  also  of  personal  property  exceeding  fifty  dollars  in  value^ 
the  agreement  is  within  the  statute  of  frauds,  and  performance  on 
the  part  of  the  girl  will  not  take  it  out  of  the  statute.  FrotA  v.  Tarty 
53  Ind.  390,  and  Lee  v.  Ckwtery  62  Ind.  342,  modified. 

WaUaet  v.  Long,  5S» 

11.  Sam/e.-Services  cf  Ckiid. — Reoovery  on  Quantum  Meruit, — Where  services 
have  been  performed  in  consideration  of  property  to  be  conveyed,  if 
the  contract  is  not  enforceable  by  reason  of  the  statute  of  frauds,  the 
action  is  not  on  the  special  contract  for  damages,  but  on  a  quantum 
meruit  to  recover  the  value  of  the  services.  lb. 

12.  Same, — Measure  of  Damages.—Jn  such  a  case  the  value  of  the  services 
performecl,  and  not  the  value  of  the  property  agreed  to  be  conveyed, 
IS  the  measure  of  damages.  lb, 

13.  Same, — Situation  (/  Parties  Coneidered  in  Eetimating  Value  of  Serviees. — 
In  estimating  the  value  of  the  services,  regard  should  be  paid  to  the 
situation  of  uie  parties,  and  the  nature  of  the  services  required  or  per- 
formed, lb. 

14.  Ooneideration.--A(n'eement  of  I^vrlieeae  to. — Where  parties  agree  upon  a 
consideration,  and  it  is  one  of  an  indeterminate  value,  the  courts  will 
not  substitute  their  judgment  for  that  of  the  parties,  but  will  uphold 
the  contract.  Price  v.  Jones,  S^S 

15.  Contract  to  Pay  Member  dfFamiiyfor  Services. — Where  there  is  an  express 
promise  to  pay  for  services,  an  action  will  lie,  although  the  promise  be 
made  to  a  member  of  the  promisor's  family.  lb, 

16.  Agi-eemeTU  to  Release  Maker  of  Note. — ConMeration, — Where  one  parts 
with  valuable  property  on  the  faith  of  an  agreement  by  the  payee 
of  a  promissory  note,  that  if  he  does  so  the  latter  will  release  him 
therefrom,  it  is  a  sufficient  consideration  to  uphold  the  agreement, 
although  no  benefit  results  to  such  payee.  Hunt  v.  Dedericky  565 

17.  Release  of  Claim  Against  Debtor, — Consideration, — Where  a  creditor  agrees 
to  release  a  claim  against  his  bankrupt  debtor,  in  consideration  that 
the  latter  will  pay  his  other  creditors  a  certain  per  cent,  of  their 
claims  and  procure  a  dismissal  of  pending  bankruptcy  proceedings, 
the  consideration,  in  the  absence  of  fraud  or  mistake,  is  a  valid  one. 

SeoU  V.  Scotty  584 

18.  Same. — Performance.— Pleading. — To  make  such  agreement  available  as 
a  defence  to  an  action  by  the  creditor  on  the  claim  agreed  to  be  re- 
leased, the  debtor  must  show  that  he  has  paid  to  the  other  creditors 
the  per  cent,  agreed  upon.  A  general  averment  that  he  *^  settled  with 
them  "  is  not  sufficient.  lb. 

19.  Same. — Release.— Parol  Evidence  Admissible  to  Explain. — A  release,  read- 
ing "I  hereby  release  my  claim  for  six  hundred  and  thirty-seven 
and  1^  dollars,  now  in  the  hands  of  the  assignee,  against  G —  S- — , 
bankrupt,''  may  be  explained,  qualified  or  contradicted  by  parol  evi- 
dence, and  the  circumstances  under  and  the  purposes  for  which  it 
was  executed  may  be  shown.  lb. 

CONTRIBUTORY  NEGLIGENCE. 

See  Master  and  Sebvant  ;  Negligence  ;  Railroad. 

CONVERSION. 

1.  Irmoeent  Purchaser  <^  Personal  Property  from  Fraudulent  Possessor,— Lia- 
hUity  to  Owner, — Where  one  falsely  and  fraudulently  represents  him- 
self to  the  owner  of  personal  property  to  be  a  member  of  a  responsi- 
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ble  firm  of  commission  men,  and  by  a  foi^;ed  check  of  such  firm  in 
pretended  payment  obtains  from  the  owner,  wiio  believes  he  in  dealing 
with  such  firm,  the  possession  of  the  property,  and  the  same  is  sliip- 
ped  by  the  impostor  to  such  firm,  and  by  them  sold  for  him  in  good 
faith  to  an  innocent  dealer,  who  in  turn  disposes  of  it  on  his  own  ac- 
count, the  latter,  in  the  absence  of  negligence  on  the  part  of  the  owner, 
is  liable  to  him  for  the  value  of  such  property  as  for  a  conversion. 

Alexander  y.  Swackhamer,  SI 

2.  Same. — Sale. — Delivery.—  Title. — Apparent  AtUhoriiy  to  SelL — Under  such 
circumstances  there  is  no  sale  to  the  impostor  and  no  title  passes, 
and  a  delivery  by  the  owner  under  the  erroneous  supposition  that  a 
sale  has  been  made,  neither  invests  the  person  to  whom  the  delivery* 
is  made  with  title,  nor  with  an  apparent  authority  to  sell  the  property. 

A 

3.  QiLestion  of  Law  and  Fact. — Special  VerdicL — Practice. — The  question  of 
a  wrongful  conversion  of  property  is  ^nerally  a  mixed  question  of 
law  and  fact,  and  when  a  special  verdict  is  to  be  returned  the  jury 
find  the  facts  and  the  court  applies  the  law. 

LouisvilUf  etc.,  R.  W.  Co.  v.  Bakh,  93 

4.  Same.  —Failure  of  Jury  to  Ftnd  Material  Fads. —  Venire  de  Novo. — Bailroad. 
— Where  the  jury,  in  a  special  verdict,  find  that  the  defendant,  a  rail- 
road company,  "  took  and  converted  the  property  in  controversy  to 
its  own  use,"  but  do  not  set  out  the  facts  upon  which  such  conclusion 
is  based,  the  court  should  send  them  to  tneir  room  to  perfect  their 
verdict,  or  if  this  be  not  done,  a  venire  de  novo  should  be  granted.     /6. 

5.  Same. — Sufficieney  of  QompUxvnl  Alleging  Oonversion. — A  complaint  against 
a  railroad  company,  alleging  that  the  defendant  unlawfully  and 
wrongful Ijr  took,  converted  and  appropriated  the  property  in  contro- 
versy to  its  own  use  by  hauling  it  away  and  using  it  in  its  road, 
sufficiently  charges  a  conversion.  Jb. 

6.  Same, — Location  of  Property. — Motion  to  Make  Specific. — Praaliee. — Where, 
by  reason  of  the  loss  of  his  memorandum,  the  plaintiff  alleges  that 
he  is  unable  to  locate  the  property  any  more  definitely  than  that 
it  was  along  the  line  of  the  deiend ant's  road  in  certain  counties,  it 
is  not  a  reversible  error  to  overrule  a  motion  to  make  the  com- 
plaint more  specific.  Ih. 

7.  MeoMLre  cf  Damages.— Where  one  unlawfully  enters  upon  the  premises 
of  another  and  cuts  and  hauls  to  his  mill  logs  belonging  to  the  latter, 
the  measure  of  damages,  in  an  action  by  the  owner  to  recover  the 
value  of  the  logs,  is  the  value  of  the  lumber  in  the  logs  at  the  mill 
and  at  the  time  they  are  there  converted  by  the  defendant  to  his  own 
use,  without  any  reduction  for  labor  bestowed  upon  them. 

EiHfrson  v.  Seller,  266 
CONVEYANCE. 

See  CoNTBACT,  9  to  12;  Husband  and  Wife,  1;  Married  Woman; 

Vendor  and  Purchaser. 

CORPORATION. 
See  Qbavel  Road  ;  Railroad  ;  Receiver,  5, 6 ;  Telephone. 

COSTS. 
See  Exemption  from  Execution. 

COUNTY  AUDITOR. 

See  Drainage,  17, 18. 

Perfonrming  Work  of  Predecessor. — Compensation. —  lAaibiHty  of  County. — NoHee 
to  Board  of  Commissioners. — If  a  county  auditor  is  entitled  to  recover 
at  all  against  the  county  for  performing  work  which  his  predecessor 
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«hould  have  done,  he  must  clearly  show  that  the  work  should  haye 
l)een  performed  bj  his  predecessor,  and  that  before  proceeding  with  it 
he  notified  the  board  of  commissioners  to  that  effect,  and  that  he 
would  look  to  the  county  for  compensation.  Severin  v.  Boai-d,  etc,  ^64 

COUNTY  CLERK. 
See  Evidence  ;  Statute  op  Limitations,  1. 

COUNTY  COMMISSIONERS. 
See  County  Auditor;  Drainage,  13, 15 ;  Highway  ;  Railroad,  14, 15. 

1.  lAabilUy  for  Services  (^  Attorney  Appointed  by  Judge  to  D^end  OWm- 
inaL — Although  the  county  commissioners  possess  no  power  to  con- 
tract with  an  attorney  to  prosecute  or  defend  a  criminal,  yet  it  is 
within  the  power  of  the  circuit  judge  to  bind  the  county  to  pay  for 
services  rendered  by  an  attorney  under  appointment  by  such  judge,  in 
defence  of  a  prisoner  who  is  found  entitled  to  defend  as  a  poor  person. 

Boardj  cte.,  v.  Courtney,  311 

2.  Same. — Failure  of  Judge  to  Make  Allowance, — The  failure  of  the  court, 
under  the  order  of  which  an  attorney  performs  services  in  defence  01 
a  prisoner,  to  make  an  allowance  therefor,  does  not  discharge  the 
county  from  its  obligation  to  pay.  76. 

3.  <SSam€. — Appointmeni  of  AUomey  after  Ckan^  of  Venue, — Where  the  court 
to  which  a  criminal  case  is  taken  for  trial  on  a  change  of  venue  ap- 
points an  attorney  to  defend  the  prisoner,  the  county  in  which  the 
case  originated  is  liable  to  the  same  extent  as  if  the  appointment  had 
been  made  and  the  case  tried  in  that  county.  lb. 

4.  Same. — County  Liable  for  Seirices  in  Supreme  Court. — Under  such  ap- 
pointment, the  county  is  liable  not  only  for  services  in  the  trial  court, 
but  also  for  the  services  of  the  attorney  in  preparing  and  prosecuting 
an  appeal  to  the  Supreme  Court.  76. 

5.  ConiraeL — Allowance.  —  Voluntary  Services. — A  board  of  county  commis- 
sioners can  make  no  contract  of  any  kind  with  one  of  its  members, 
and  no  legal  allowance  can  be  made  by  such  board  to  a  county  com- 
missioner for  services  voluntarily  rendered,  or  things  voluntarily 
furnished,  the  county  by  him. 

Waymire  v.  Bwell,  SS8 ;   Waymire  v.  Board,  etc.,  600 

6.  Same. — Appeai.^An  allowance  by  a  board  of  commissioners  to  one 
or  more  of  its  members  for  services  rendered  in  inspecting,  examining 
and  measuring  the  abutments  of  a  bridge,  which  had  l^n  built  in 
pursuance  of  a  contract  theretofore  made  with  such  board,  is  illegal 
and  may  be  appealed  from  by  any  person  interested.  76. 

COUNTY  SURVEYOR. 
«  See  Drainage,  10, 17  to  19,  21. 

COURTa 

See  Contempt  ;  Criminal  Law,  31 ;  Judge;  Superior  Court ;  Supreme 

Court. 

Adjourned  Term. — Jurisdiction. — Where  a  judge,  having  statutory  authority 
to  appoint  an  adjourned  term  of  court,  does  make  an  order  in  term 
time  for  holding  an  adjourned  term,  causes  notice  of  such  adjourned 
term  to  be  given,  appears  at  the  time  and  opens  court,  the  proceed- 
ings at  such  a  term  are  not  void  although  hela  at  a  time  when  another 
court  of  the  same  circuit  mi^ht  hnve  been  in  session  under  the 
statute,  and  was  in  session,  presided  over  by  a  special  judge. 

Smurr  v.  State,  1£5 

Vol.  105.— 39 
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CRIMINAL  LAW. 

See  Contempt;  Intoxicating  Liquor;  Recognizance;  Telephone. 

1.  Forcible  Entry  and  Detainer. — AffidavUy  Sufficiency  q/". — An  affidavit  charg- 
ing a  defendant  with  having  at,  etc.,  on,  etc.,  unlawfully,  violently 
and  forcibly  entered  into  certain  premises,  **  to  wit,  a  certain  store- 
room situate  on  Main  street,  in  the  town  of  A.,  in  said  county  and 
State,  and  then  and  there  being  in  the  possession  of  one  S.,"  and  with 
having  unlawfully,  violently  and  forcibly  expelled  the  said  S.  from, 
and  put  him  out  of,  the  possession  of  said  store-room,  and  with  hav- 
ing m  like  manner  kept  him  out  of  the  possession  thereof,  sufficiently 
describes  the  premises.  Strong  v.  Slate,  'l 

%  Same, — Amendment  of  Affidavit  on  Appeal, — Practice.  —  If  an  affidavit,  filed 
before  a  justice  of  the  peace,  can  be  amended  at  all  on  appeal,  it  can 
only  be  by  interlineation  of  and  swearing  anew  to  the  original,  or  by 
the  substitution  of  a  new  affidavit  in  its  stead.  /6. 

3.  Same. — Forcible  Entry  and  Detainer. — Proof,  what  Sufficient. — In  a  prose- 
cution for  forcible  entry  and  detainer  under  section  1972,  R.  S.  1881^ 
proof  of  such  strong-handed  proceedings,  or  such  a  show  of  force,  a» 
overawed  and  intimidated  the  injured  party,  and  as  either  deterred 
him  from  defending  his  possession,  or  coerced  him  into  surrendering 
it,  is  sufficient  to  make  out  a  case  of  forcible  entry,  and  proof  of  a 
similar  exhibition  of  force  is  all  that  is  required  to  sustain  a  charge 
of  forcible  detainer.  lb, 

4.  Same. — Where  the  charge  is  for  both  a  forcible  entry  and  a  forcible 
detainer,  the  party  charged  may  be  found  guilty  of  one  and  acquitted 
of  the  other.  76. 

6.  Seif' Defence.— Oeneral  Rtile. — Exception. — It  is  the  general  rule  that  a 
brother  may  lawfully  defend  his  brother  when  in  peril,  and,  if  need 
be,  take  life  in  such  defence,  but  where  both  brothers  are  in  fault,  and 
unite  in  bringing  on  the  fatal  rencounter,  this  rule  does  not  apply. 

Smurr  v.  Stale,  125 

6.  Same. — Jurisdiction.—  Waiver  of  Irregularity. — Where  a  judge  assumes  to 
act  under  lawful  authority,  his  acts  will  not  be  void,  and  if  in  a 
criminal  case  the  accused  voluntarily  goes  to  trial  without  objection, 
an  objection  after  conviction  will  be  too  late  to  be  of  avail.  lb, 

7.  Indictment — Motion  in  Arrest. — On  a  motion  in  arrest  of  judgment,  if 
the  indictment  is  found  to  contain  all  the  essential  elements  of  a  pub- 
lic offence,  even  though  to  some  extent  defectively  stated,  it  will  be 
held  sufficient.  Uraeter  v.  State,  £71 

8.  Same. — Pei-mitting  Leased  House  to  be  Kept  as  a  House  of  lU  Fame. — An 
indictment,  which  charges  that  the  defendant,  at,  etc.,  on,  etc.,  did  un- 
lawfully permit  a  certain  frame  building,  situate  on  lot  No.  41,  in  the 
city  of  v.,  which  he  had  theretofore  let  to  one  A.,  to  be  kept  as  a 
house  of  ill  fame,  and  resorted  to  for  the  purpose  of  prostitution,  then 
and  there  well  knowing  that  it  was  so  kept,  etc.,  is  sufficient  on  a  mo- 
tion in  arrest  of  judgment.  76. 

9.  Same. — Instmction. — Evidence. — Repviaiion  of^  Defendant  for  ChastiJty. — In 
the  trial  of  a  cause  wherein  the  defendant  is  charged  with  having  per- 
mitted a  building  theretofore  let  by  him  to  be  kept  as  a  house  of  ill 
fame  and  resorted  to  with  his  knowledge  for  the  purpose  of  prostitu- 
tion, evidence  of  the  reputation  of  defendant  for  virtue  and  chastity  is 
not  admissible;  but  where  such  evidence  has  neither  been  offered 
nor  admitted,  and  where  his  reputation  has  been  in  no  way  suggested 
during  the  trial,  an  instruction  to  the  jury,  that  it  was  competent  for 
the  State  to  prove  the  reputation  of  the  defendant  for  chastity  and 
virtue,  is  not  such  an  error  as  would  justify  a  reversal.  76. 
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10.  Same. — Actual  Knowledge  <tf  Defendant, — In  such  a  case  an  instruction 
that  a  landlord  could  not  be  convicted  of  the  offence  charged  without 

Eroof  that  he  had  knowledge  that  the  house  let  was  kept  as  a  bawdj- 
ouse,  but  that  it  was  not  necessary  to  prove  that  he  had  witnessed 
acts  of  prostitution  in  the  house,  or  that  he  had  been  personally  no- 
tified of  such^acts ;  that  knowledge  might  be  proved  by  circumstan- 
tial evidence,  by  proof  of  such  facts  and  circumstances  as  would  jus- 
tify the  jury  in  coming  to  the  conclusion  that  he  had  such  knowleage, 
is  not  erroneous,  the  jury  having  been  instructed  as  to  the  doctrine  of 
reasonable  doubts.  lb, 

11.  Same. — InatttuUion, — Purpoee  of  Statute.— In  such  a  case  an  instruction 
that  **  the  statute  upon  which  this  prosecution  is  based  was  enacted 
for  the  first  time  in  this  State  in  1881;  prior  statutes  had  proven  in- 
sufficient to  restrain  what  all  good  citizens  regarded  as  a  growing 
evil ;  this  statute  aims  to  lessen  the  evil  by  interposing  a  formidable 
obstacle  to  the  securing  of  houses  and  shelter  by  prostitutes,^'  con- 
tains nothing  that  could  have  prejudiced  the  defendant.  /6. 

12.  Same, — Prima  Facie  Caae. —  WotU  of  Knowledge, — Where,  in  such  a  case, 
it  is  proved  by  the  State  that  the  ill  fame  of  the  house  existed,  and 
that  it  was  flagrant  and  notorious,  and  the  other  elements  of  the 
case  are  made  out,  a  prima  facie  case  is  made  out,  and  it  is  then  incum- 
bent on  the  defendant  to  show  that  he  had  no  knowledge,  or  that  the 
circumstances  were  such  that  he  may  have  remained  ignorant  of  the 
facts,  want  of  knowledge  being  a  fact  so  peculiarly  within  his  own 
breast  that  it  must  be  regarded  as  an  essential  element  of  his  de- 
fence. /6. 

13.  BUI  of  Exceptions. — Ijistruetums, — Practice.— W\  exceptions  in  criminal 
causes,  not  saved  by  the  entry  of  the  clerk  as  a  part  of  the  proceed- 
ings in  court,  must  be  embraced  in  a  bill  of  exceptions.  Sections 
1845-1849,  R.  S.  1S81.    This  rule  applies  to  instructions. 

Leverieh  v.  State,  S77 

14.  Same. — Intent  to  Murder. — Threats, — Evidence, — In  a  prosecution  for  as- 
sault and  battery  with  intent  to  murder,  after  evidence  that  the  pros- 
ecuting witness  attacked  the  defendant  has  been  introduced,  proof  of 
previous  threats  by  the  former,  although  never  communicatea  to  the 
'latter,  is  admissible  on  the  ground  that  such  threats  may  illustrate 

the  character  of  the  attack.  76. 

15.  Same, — Newly  Discovered  Evidence. — New  Trial, — In  such  case,  evidence 
of  threats  made  by  the  prosecuting  witness  against  the  defendant, 
discovered  after  the  trial,  is  cause  for  a  new  trial.  lb. 

16.  Change  <f  Judge. — Application  by  One  Jointly  Indicted  with  Another. — /V«- 
enee  of  Other  Party. — Skveranee, — Where  one  of  two  persons  jointly  in- 
dicted for  murder  separately  applies  for  a  change  of  judge,  an  order 
for  such  change  may  be  made  when  the  other  party  is  not  present,  the 
efifect  of  the  application  and  order  being  to  sever  the  defences. 

Shular  v.  State,  289 

17.  Same. — Separate  Trials, — Court  may  Suggest  Propriety  of. — Not  only  may 
parties  jointly  indicted  be  tried  separately  upon  demand,  but  the 
court,  when  justice  requires  it,  may  suggest  in  express  words  the  pro- 
priety of  separate  trials.  lb. 

18.  Same. — Employment  of  Counsel  to  Assist  Posecuting  Attorney. —  Discretion 
of  Ckmrt. — It  is  within  the  discretion  of  the  trial  court  to  direct  the 
employment  of  counsel  to  assist  the  prosecuting  attorney  in  conduct- 
ing a  trial  against  a  person  accused  of  felony.  lb. 

19.  Same. — Statute, — The  defendant  in  a  criminal  case,  who  asks  the  benefit 
of  the  provisions  of  a  statute,  must  take  the  benefit  just  as  the  statute 
gives  it.  lb. 
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20.  Same, — Murder, — Inspection  of  Place  by  Jvry, — Aheenee  cf  Accused, — £ci- 
dence. — The  court  may,  without  error,  upon  the  request  of  the  defend- 
ant in  a  prosecution  for  murder,  send  the  jury,  unaccompanied  hj 
the  defendant,  to  inspect  the  premises  where  the  homicide  was  com- 
mitted, as  sucli  view  does  not  constitute  evidence  in  the  case.         Ih, 

21.  Same, — Qmatilntionai  Late. — Section  1827,  R.  S.  1881,  providine  for  a 
view  of  the  place  in  which  any  material  fact  occurred, ''  with  the  con- 
sent of  all  tlie  parties,"  is  constitutional.  lb. 

22.  Same. — Argument,  of  Counsel. — Pixtdice, — Misconduct  of  counsel  in  argu- 
ment to  the  jury,  to  be  available  for  the  reversal  of  the  judgment,  must 
be  of  such  a  character  as  to  injure  the  substantial  rights  of  the  de- 
fendant, lb, 

23.  Same. — Statements  as  to  Collateral  Matters. — Character  qf  Accused. — A  state- 
men  t  of  the  prosecuting  attorney  in  argument,  upon  a  merely  collat- 
eral matter,  which  it  is  apparent  does  not  injure  the  defendant,  and 
also  a  statement,  without  more,  that  the  character  of  the  accused  is 
shown  by  his  own  witnesses,  will  not  justify  a  reversal.  lb. 

24.  Same. — Imtteackment  of  Witness. — Instruction. — It  is  not  error  to  instruct 
the  jury  tnat  in  passing  upon  the  credibility  of  a  witness  they  may 
consider  ^'  his  impeachment  in  any  case  where  the  witness  is  found 
to  be  successfully  impeached."  lb, 

25.  Same. —  Misconduct  of  Jury. — Affidavits. —  Supreme  Court — Pi-aetice. — 
Where  misconduct  of  the  juiy  is  assigned  as  cause  for  a  new  trial, 
and  affidavits  and  counter-affidavits  are  filed  and  evidence  is  heard, 
but  on  appeal  only  the  affidavits  in  support  of  the  motion  are  in  the 
record,  the  question  will  not  be  considered.  lb. 

26.  Instructions. — Hannless  Error. — Verbal  inaccuracies  in  instructions,  or 
technical  errors  in  the  statement  of  merely  abstract  propositions  of 
law,  are  not  available  for  the  reversal  of  the  judgment,  where  they 
result  in  no  substantial  harm  to  the  defendant,  and  where,  taking  the 
instructions  as  a  whole,  the  jury  are  correctly  charged  in  respect  to 
the  law  applicable  to  the  facts  in  the  case.  Brown  v.  SUde^  S85 

27.  Same. — Reasonable  Dovhl. — An  instruction  on  the  subject  of  reasonable 
doubt,  that  in  order  to  justify  an  acquittal,  the  doubt  must  **  arise  out 
of  the  evidence  in  the  case,"  and  be  such  as  to  cause  a  prudent  man 
to  hesitate  "  in  the  gravest  and  most  important  affairs  of  life,"  is  er- 
roneous. The  evidence  must  be  such  as  to  produce  in  the  minds  of 
prudent  men  such  certainty  that  they  would  act  upon  the  conviction 
produced  without  hesitation  in  their  own  most  important  affiairs.  lb, 

28.  Same. — Indictment. — Murder. — Mortal  Wounds  Inflicted  by  Different  In- 
strumcrUs. — Jury  Need  not  Determine  Which  Caused  Death, — Where  the 
infliction  by  the  accused  upon  the  deceased  of  two  mortal  wounds  with 
different  instruments,  resulting  in  death,  is  charged  in  separate 
counts  of  an  indictment,  the  jury  may  find  the  defendant  guilty  as 
charged  in  both  counts,  without  determining  which  wound  was  the 
immediate  cause  of  the  death.  lb. 

29.  Same. — Evidence. — Threats, — Upon  the  trial  for  murder  of  one  who 
has  killed  a  rival  suitor,  evidence  of  a  general  threat  made  by  the  de- 
fendant to  kill  any  one  whose  attentions  should  be  received  by  the 
object  of  his  jealous  regard,  is  admissible.  lb, 

20.  Mere  Weakness  of  Mind  no  Excuse  four  CWme.— Immunity  from  crime 
can  not  be  predicated  upon  a  merely  weak  or  low  order  of  intellect, 
coupled  with  a  sound  mind.  Wariena  v.  SUjlty  44^ 

31.  Same, — PoiDcr  of  Trial  Cmirt  to  Regulate  Business  and  Sittings. — It  is  the 
province  of  the  nisi  prius  coui*t  to  regulate  the  course  of  business  dur- 
ing the  progress  of  trials,  and,  during  the  term,  to  control  its  own  sit- 
tings, lb. 
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32.  Same. — Beqairing  Night  Argument,  —  Practice, — Bequiring  counsel  for 
the  defendant  in  a  criminal  case  to  make  a  night  argument,  over  a 
request  for  a  postponement  until  morning,  unless  it  be  shown  that 
rignts  of  tlie  accused  were  thereby  affected,  is  not  an  available  ques- 
tion on  appeal.  Ih, 

33.  Same. — Queidiana  <4  Courtesy. — Supreme  Court. — The  Supreme  Court  will 
not  undertake  to  regulate  mere  questions  of  courtesy  oetween  counsel, 
or  between  nist  prius  courts  and  counsel.  J 6. 

34.  Evidence. — Difing  Deelarations. — A  dying  statement,  made  by  the  victim 
of  a  homicide,  that  the  defendant  had  no  reason  that  he  knew  of  for 
the  perpetration  of  the  crime,  is  the  statement  of  a  fact  which  the 
declarant  would  have  been  allowed  to  make  had  he  been  a  witness 
on  the  stand,  and  is  admissible  in  evidenqe.  Boyle  v.  State,  4^9 

35.  Same. — Oeneral  Character  of  Rule. — The  rule  governing  the  admission 
of  dying  declarations  is  the  same  in  all  cases,  whether  the  defence  is 
insanity,  self-defence  or  an  alibi.  lb, 

36.  Same. — The  name  of  the  person  who  committed  the  homicide,  as  well 
as  the  name  of  his  victim,  may  be  proved  by  the  dying  declarations 
of  the  latter.  /6. 

37.  Same. — Gron-EzamiruUion  cf  Defendant. — A  defendant  in  a  criminal 
case  who  elects  to  testify  as  a  witness  is  to  be  treated,  so  far  as  the 
cross-examination  is  concerned,  as  any  other  witness.  lb. 

38.  Same. — Evidence. — d'oes- Examination. — While  the  cross-examination  of 
a  witness  must  be  confined  to  the  subject  opened  by  direct  examina- 
tion, this  rule  does  not  restrict  such  cross-examination  to  the  specific 
facts  develope<l  by  the  direct  examination  ;  and  when  a  subject  is  once 
entered  on  in  the  examination  in  chief,  it  is  opened  to  a  full  and  de- 
tailed investigation  on  cross-examination.  lb, 

39.  Sime. — Instructions  to  Jury. — Where  an  instruction  stands  alone  upon 
one  material  point,  neither  explained  nor  qualified  by  any  others, 
and  erroneously  expresses  the  law,  there  should  be  a  reversal ;  but 
where  it  forms  one  of  a  series  bearing  upon  a  given  question,  and  tak- 
ing the  entire  series  together  the  law  is  correctly  stated,  the  rule  is 
otherwise.  lb, 

40.  Same. — Testimony  of  Defendant. — An  instruction  to  the  jury  in  a  criminal 
case,  where  the  defendant  has  testified,  to  the  efl'ect,  "  that  such  testi- 
mony is  to  be  received  and  weighed  as  in  the  case  of  the  testimony 
of  any  other  witness,  and  if  in  such  case  the  defendant  has  testified  to 
the  commission  of  any  other  or  different  crime  from  the  one  for  which 
he  is  being  tried,  you  will  not,  nor  have  you  the  right  to,  consider 
such  testimony  for  the  purpose  of  punishing  him  for  the  crime  here 
charged,  nor  must  you  talk  about  it  in  your  jury  room  for  that  pur- 
pose, nor  permit  it  to  prejudice  you,  or  bias  your  judgment  against  the 
cause  of  the  defendant  But  you  may  consider  such  evidence,  if  any 
there  be  in  this  case,  in  determining  what  credibility  should  be  given 
to  the  defendant's  testimony,"  is  not  erroneous.  lb, 

41.  Same. — Murder. — Manslaughter. — Provocation. — An  instruction  which  di- 
rects the  jury  that  mere  words  do  not  constitute  such  a  provocation 
as  will  reduce  an  unlawful  killing  from  murder  to  manslaughter,  is 
not  erroneous.  Ib» 

42.  Same. — Murder  in  Second  Degree. — Self-Defsnee. — For  instructions  on 
these  subjects  see  opinion.  lb, 

43.  Same. — Practice. — Argument  of  Counsel. — In  the  course  of  his  argument 
in  a  homicide  case,  the  prosecuting  attorney,  referring  to  the  de- 
fendant, said  :  "  Will  you  believe  this  man,  this  person  who  has  told  so 
many  lies,  and  who  has  just  seen  the  shadow  of  the  gallows  ! " 

Held,  not  suflScient  cause  for  reversal.  lb. 
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44.  Grand  Jury»'-'Empanelnient,  —  Indictment — Where  the  record  dis- 
closes enough  to  authorize  the  inference  that  the  grand  jury  were 
lawfully  empanelled,  that  is  sufficient  on  motion  to  quash  an  in- 
dictment Waller  ▼.  SUtU.  5S9 

DAMAGES. 

See  Attachment;  Contbact,  3  to  5, 7  to  13 ;  Ck>N version,  7 ;  Landlord 
AND  Tenant;  Master  and  Servant;  Neolioengb;  Practice,  7; 
Railroad. 

DEBTOR  AND  CREDITOR. 

See  Contract,  16  to  19 ;  Family  Settlement,  1,2;  Husband  and  Wife, 
1 ;  JuDOMENT,  1, 3, 4, 7, 8 ;  Set-Off,  2 ;  Statute  of  Frauds  ;  Will,  3. 

DECEDENTS'  ESTATES. 

See  Appeal,  3;  Family  Settlement;  Partnership,  1,  2;  Promissory 

Note,  4  to  6;  Will. 

1.  PetUion  <^  AdminisbraJtor  to  Sell  Real  EsUUe, — Juriadielion, — ^The  circuit 
court  which  issues  letters  testamentary,  or  letters  of  administration 
upon  the  estate  of  a  decedent,  has  exclusive  jurisdiction  of  a  petition 
for  the  sale  of  the  decedent's  real  estate,  in  whatever  county  tne  same 
may  be  situate,  to  make  assets  for  the  payment  of  the  liabilities  of 
such  decedent's  estate.  Vail  v.  RineharL,  6 

2.  Same. — Pariiea  to  AdministnUar's  Petitum, — Defences  to  Petition, — Gm- 
clwtiveneea  of  Judgment, — Form/er  Adjudication,  —  Where  a  person  who 
holds  a  lien  for  taxes  and  improvements  on  the  real  estate  of  a  dece- 
dent is  made  a  partv  defendant  to  a  petition  filed  by  the  adminis- 
trator for  the  sale  of  such  real  estate  to  pay  debts,  and  is  properly 
served  with  summons,  and  when  such  party  fails  to  set  np  or  assert 
any  claim  to  such  lands,  or  any  lien  thereon,  and  judgment  is  ren- 
dered on  such  petition  ordering  the  sale  of  the  decedent's  lands, 
without  providing  in  any  way  for  the  protection  or  payment  of  the 
lien  of  such  defendant,  such  judgment  is  a  final  determination  against 
him,  not  only  as  to  what  was  actually  decided  therein,  but  also  as  to 
every  other  matter  which  the  parties  might  have  litigated  in  the  case, 
and  he  can  not,  in  an  action  subsequently  commenced,  enforce  such 
lien.  /6. 

8.  Administrator, — Failure  to  Inventory  and  Account  for  Assets. — Final  SettU- 
ment, — Conclusiveness  of, — The  assignee  of  the  children  of  a  decedent 
can  not  maintain  an  action  against  the  latter*s  administrator,  who 
has  made  a  final  settlement  and  been  discharged,  and  while  such  set- 
tlement remains  in  force,  on  the  ground  that,  as  administrator,  he 
failed  to  turn  over  to  himself,  as  euardian  of  such  children,  their 
portion  of  assets  of  the  estate  which  he  failed,  as  administrator,  to 
inventory  and  account  for,  because  such  final  settlement  of  the  dece- 
dent's estate  was  an  adjudication  that  he  had  properly  accounted 
for  all  of  such  assets.  Carver  v.  Lemisj  44 

4.  Filing  Note  as  Claim  AgainsL — It  is  sufficient  to  file  a  note,  executed 
by  a  deceased  person,  as  a  claim  against  his  estate,  without  any  for- 
mal complaint.  Price  v.  JoneSj  54S 

DEED. 

See  Husband  and  Wife,  1 ;  Married  Woman  ;  Real  Estate,  Action 

to  Recover. 

DEFAULT. 
See  Judgment,  2,  6. 

DELIVERY. 
See  Conversion,  1,  2 ;  Promissory  Note,  1,  3. 


INDEX.  615 

DESCRIPTION. 
See  Highway,  2,  3. 

DILIGENCE. 
See  Master  and  Sebvant,  10  to  14. 

DISABILITY. 
See  Statute  of  Limitations,  2 ;  Vendob  and  Pubchaseb,  2. 

DISCRETION. 
See  CbiminaIi  Law,  18;  Dbainaoe,  19. 

DIVORCE. 

Chamjc  of  F<sniie.— JVadie«. — A  divorce  proceeding  has  all  the  requisites 
of  an  action,  and  is  a  civil  action,  as  defined  hy  the  code,  in  such  a 
8en^  that  the  provisions  o(  the  civil  code  providing  for  a  change  of 
venue  from  the  county  are  applicable.  JHUMe^man  v.  J(fuMe/man,  44 
Ind.  107,  disapproved.  Ewxm  v.  j0kiy»,  1^04. 

DOMESTIC  RELATIONS. 

See  CoNTBACT,  15 ;  Family  Settlement  ;  Husband  and  Wife  ;  Mab^ 
RiED  Woman ;  Master  and  Servant;  Promi8BOBY  Note,  4  to  8. 

DONATION. 
See  Railboad,  14  to  20. 

DRAINAGE. 

1.  Ad  €f  Apni  8thj  1881, — Coniiraetion  of, — Notiee. — EammenL — The  pro* 
vision  of  the  drainage  act  of  April  8th,  1881,  which  requires  notice 
of  the  petition  to  be  posted  in  three  public  places,  etc.,  provides  a 
means  of  giving  notice  to  all  persons  or  corporations  owning  lands 
described  in  the  petition,  and  such  notice  applies  as  well  to  those  who 
own  easements  in  land  as  to  those  who  own  any  other  interest  or 
estate  therein.  Indianapolis^  e/c,  G.  R.  Co,  v.  SkaU,  ex  rd,y  S7 

2.  •S<im«. — Notice, — CoUaieral  Attack, — In  an  action  to  foreclose  a  lien  on 
the  defendant's  right  of  way  for  an  assessment  of  benefits  growing 
out  of  the  establishment  of.a  ditch,  it  will  be  presumed,  as  against  a 
collateral  attack,  that  the  defendant's  interest  in  such  right  of  way 
was  properly  described  in  the  petition,  and  that  proper  notice  was 
given.  Ih. 

3.  Same, — Pleading, — Defence  to  Action  to  Fon-edoee  Lien, — In  an  action  to 
foreclose  such  lien,  an  answer  that  the  ditch,  as  it  is  being  constructed, 
does  not  conform  to  the  plans  and  specifications  filed,  or  to  the  ditch 
as  described  in  the  report  of  the  commissioners  or  order  of  the  court; 
that  the  commissioner  does  not  intend  to  build  such  a  ditch  as  that 
described  and  ordered,  and  that  he  has  departed  widely  from  the  spec- 
ifications in  various  particulars ;  that  he  can  not  and  does  not  intend 
to  finish  the  ditch ;  that  he  has  abandoned  the  construction  of  about 
five  hundred  feet  of  the  work  at  one  end  of  the  ditch  as  proposed  and 
laid  out,  and  that  by  reason  thereof  the  water  will  be  poured  into 
another  ditch  of  inadequate  capacity,  and  will  be  backed  on  and 
over  the  defendant's  road,  to  its  damage  in  a  much  larger  sum  than 
the  amount  of  its  assessment,  is  bad  on  demurrer.  lb, 

4.  Same', — Tampihe  Company. — Sale  of  Property, — Where  a  specific  statu- 
tory lien  is  acquired  upon  the  whole,  or  any  part  of  the  easement  of 
a  turnpike  company  in  its  roadway,  such  lien  may  be  enforced  by  a 
decree  of  foreclosure  and  sale.  Ih, 

b.  Notice  of  FUing  Petition. — Act  of  188S. — Under  section  2  of  the  drainage 
act  of  1883  (Acts  1883,  p.  174),  the  notice  to  land-owners  provided  for 
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therein  is  of  the  filing  of  the  petition,  and  it  must  follow  and  not 
precede  such  filing.  McMvUen  v.  SUUe,  ex  rd.,  33^ 

6.  Same. — In-egidar  Notice, — Assumption  (f  Juri8di4Uion,--' Judgment.  —  CW- 
laieral  Attack, — The  question  as  to  whether  proper  notice  has  been  given 
is  a  jurisdictional  one,  and  where  there  is  some  noticCi  and  the  circuit 
court  acts  under  it  as  given,  although  it  is  irregular  and  defective, 
its  judgment  will  stand  as  against  a  collateral  attack.  76. 

7.  Same, — Resignation  of  CommissioTier  after  Reference, — The  resignation  of 
one  or  more  drainage  commissioners,  after  a  matter  has  been  referred 
to  them  bj  name,  and  the  appointment  of  their  successoi-s,  will  not 
affect  the  proceeding.  It  is  not  necessary  to  name  the  commissionen^. 
in  the  order  of  reference.  /6. 

8.  Same,'-'FaiLure  to  File  Report  at  Time  Fired.'-Collaieral  Aitack.—The  fail- 
ure of  the  drainage  commissioners  to  file  their  report  at  the  time  fixed 
in  the  order  of  reference,  without  obtaining  an  extension  of  ^he  time^ 
is  an  irregularity  available  on  appeal,  but  not  on  a  collateral  attack. 

lb, 

9.  Same, — Remedy, — Appeal, — Pi-a^tice, — Where  a  remedy  by  appeal  is. 
provided,  that  remedy  must  be  resorted  to  for  the  correction  of  all 
errors  and  irregularities.  lb. 

10.  Surveyai'^8  Certificate  to  CoJitractor. — Must  be  Collected  as  Other  Taxes, — P«'- 
sonal  Action  Against  Owner  will  not  Lie. — An  action  will  not  lie  against 
the  owner  of  land,  whether  a  resident  or  non-resident,  for  the  recovery 
of  the  amount  of  a  certificate  executed  by  the  county  surveyor  to  a 
contractor  for  the  construction  of  a  section  of  ditch,  pursuant  to  sec- 
tion 4305,  B.  S.  1881,  or  for  the  enforcement  of  the  lien  thereby  given ; 
but  it  is  the  duty  of  such  surveyor  to  file  a  copy  of  the  certificate- 
with  the  county  auditor,  to  be  charged  and  collected  as  other  taxes. 

Lockwood  V.  Ferguson,  S80;  Loekwood  v.  Chambers,  600" 

11.  Notice. — Appearance, —  Waiver. — Joining  in  Remonstrance. — The  joining, 
in  a  remonstrance  against  tlie  establishment  of  a  ditch  and  the  levy- 
ing of  assessments,  is  an  appearance  which  waives  notice. 

Sunier  v.  Miller,  393" 

12.  Same. — Injunction. — Where  there  has  been  no  objection  to  the  notice, 
its  validity  can  not  be  questioned  collaterally  in  a  proceeding  for  an 
injunction.  lb. 

13.  Same. — Assessments  not  Reviewable  in  Suit  for  Injunction. — A  land-owner 
can  not  by  a  suit  for  an  injunction  have  a  review  of  the  assessment 
of  benefits  and  damages  in  a  ditch  proceeding.  Such  questions  must 
be  litigated  before  the  board  of  commissioners,  where  the  proceed- 
ing originated,  or  on  appeal.  lb, 

14.  Same, — Proceedings  Must  be  Void  to  Authorise  Injunction. — An  injunction 
will  lie  where  the  proceedings  are  void,  but  not  where  they  are  merely 
erroneous  or  irregular.  J6. 

15.  Same, — Appeal  from  Board  of  Commissioners. — Power  of  Cii^cuii  Court  to 
Remand, —  Upon  appeal  from  a  decision  of  the  board  of  commissioners^ 
in  a  drainage  proceeding,  the  circuit  court  has  authority,  after  a 
hearing,  when  it  deems  it  proper,  to  remand  the  case  to  the  board 
for  further  action.  lb, 

1(5.  Same. — An  order  of  the  circuit  court  annulling  the  assessments,  be- 
cause they  are  erroneous,  and  remanding  the  case  for  that  reason,  va- 
cates only  that  part  of  the  proceeding.  76. 

17.  Repairs. — Duty  of  County  Sui'veyor. — Payment  from  County  TreoMry. — Cot^ 
stitutional  Lav.— Section  10  of  the  drainage  act  of  April  6th,  1885 
(Acts  1885,  p.  129),  making  it  the  duty  of  the  county  surveyor  to 
keep  the  ditches,  constructed  under  the  drainage  laws  of  the  State, 
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in  repair,  and  to  certify  the  cost  thereof,  including  his  own  per  diem, 
to  the  county  auditor,  who  shall  draw  his  warrant  in  favor  of  the  cer- 
tificate-holder upon  the  county  treasury,  the  latter  to  be  subse- 
quently reimbursed  by  assessments  against  the  benefited  land-owners, 
b  constitutional.  StaUj  ex  re/.,  v.  Johnson^  46S 

18.  Same, — Mandate  to  Compel  Auditor'to  Draw  WarranL — Mandate  will  lie 
to  compel  the  county  auditor  to  draw  such  warrant.  lb. 

19.*  Same, — Powers  of  Surveyor  Disci'edotiuiy  aiui  not  Judicial. — The  power  de- 
voived  upon  the  county  surveyor  by  said  section  10  of  the  drainage 
act  of  April  6th,  188o,  is  not  n  judicial,  but  merely  a  discretionary 
one,  and  such  as  the  Legislature  has  power  to  confer  upon  adminis- 
trative and  ministerial  officers.  lb, 

20.  Same, — Approprialion. — The  setting  apart  by  section  10  of  such  act  of 

so  much  of  the  county  revenue  as  is  neccs>>ary  to  pay  the  cost  of  the 
repairs  provided  for  therein  is  a  sufficient  ap))r(>priation  made  by 
law  within  section  3,  article  10,  of  the  Constitution.  lb, 

21 .  Same. — Appeal — Day  in  CourL—The  appeal  to  the  circuit  court  author- 
ized by  such  section  from  assessments  made  by  the  county  surveyor 
is  sufficient  to  afford  any  aggrieved  party  a  day  in  court.  76. 

22.  Change  of  Judge. — Civil  Action, — A  drainage  proceeding  is  so  far  a  civil 
action  that  the  provisions  of  sections  412  to  4J7,  R.  S.  1881,  in  rela- 
tion to  a  change  of  judge,  are  applicable  thereto.      Baas  v.  Elliott j  517 

23.  Same. — Remonstrance. — Special  Finding. — Absence  of  Finding  as  to  Pub' 
lie  Utility f  etc. — Where  it  does  not  affirmatively  appear  from  the  spe- 
cial finding  of  faciM,  in  a  drainage  proceeding,  either  that  the  proposed 
drain  will  improve  the  public  health,  or  benefit  a  public  highway  or 
street,  or  be  of  public  utility,  the  judgment  must  be  for  the  remon- 
strants, lb, 

24.  Same, — Exception  to  Conclusion  of  Law  Admits  Correctness  of  Facts. — By 
excepting  merely  to  the  conclusions  of  law  drawn  from  a  special 
finding  oi  facts,  a  party  admits  that  the  facts  have  been  fully  and 
correctly  found  by  the  court  lb, 

DRUNKENNESS. 

See  Life  Insurance;  Railroad,  4. 

Not  Available  to  Avert  Consequence  of  Aei.  —  Voluntary  drunkenness  is  not 
available  to  avert  the  usual  and  natural  consequence  flowing  from  a 
man's  act,  and  a  drunken  man  will  be  held  to  the  same  measure  of 
responsibility  as  a  sober  one,  and  his  actions  judged  by  the  same 
standard,  except  in  case  of  contracts. 

Welty  V.  Indianapolis^  etc.,  R,  R  Co.,  55 

DYING  DECLARATIONS. 
See  Criminal  Law,  34  to  36. 

EASEMENT. 
See  Drainage,  1  to  4 ;  Gravel  Road. 

EJECTMENT. 
See  Real  Estate,  Action  to  Recover. 

EQUITY. 

See  Chattel  Mortgaoe;  Family  Settlement,  1,  2;  Judgment,  3,  4; 
Real  Estate,  Action  to  Recover,  1 ;  Set-Ofp  ;  Will,  3. 

ESTOPPEL. 

See  Former  Adjudication;  Judgment,  2;  Married  Woman;  Rail- 
road, 22. 
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EVIDE^XE. 

See  Attachment,  2,  8;  Criminal  Law,  3,  9,  10, 12,  14, 16,  20,  27,  29,  34 
to  38,  40 ;  Habeas  Corpus,  3 ;  Instructions  to  Jury,  1,  2 ;  Iktoxi- 
CATiNO  Liquor.  2,  6  to  8;  Pleading,  2,  3;  Practice,  4,  5,  7 ;  Rail- 
road, 10, 13;  Keal  Estate,  Action  to  Recover,  3;  Statute  of 
Limitations,  4 ;  Supreme  Court,  2,  4 ;  Telephone,  6 ;  Will^  6  to 
10, 13. 

JVanaeripL — Certificate  of  Clerk. — The  certificate  of  a  clerk  of  the  circuit 
court,  which  certifies,  over  the  proper  signature  and  the  seal  of  such 
court^  'Hhat  the  ahove  and  foregoing  is  a  full,  true  and  complete 
copy  and  transcript  of  proceedings  had  and  papers  filed  in  said  mat- 
ter, as  fully  as  the  same  appears  of  record  and  irom  the  files  of  said 
court,  in  my  office  remaining,"  is  sufficient  in  form  and  substance  to 
render  all  matters  set  forth  in  such  transcript  competent  evidence 
for  whatever  it  may  be  worth  or  tend  to  prove.  VaU  v.  Rinehartj  6 

EXECUTION. 

Sec  Assignment  for  Benefit  of  Creditors,  1  >  Contract,  19 ;  Exemp- 
tion from  Execution  ;  Gravel  Road;  Habeas  Corpus,  4 ;  Injunc- 
tion. 

EXECUTORS  AND  ADMINISTRATORa 

See  Appeal,  3;  Decedents'  Estates;  Partnership,  2. 

EXEMPTION  FROM  EXECUTION. 

Malicious  Proneeution, — Judomentfor  Cofis. — Where  a  judgment  for  costs  is 
rendered  against  the  plaintiff  in  an  action  for  malicious  prosecution, 
he  is  not,  as  to  such  judgment,  entitled  to  claim  the  exemption  from 
execution  provided  by  section  703,  R.  S.  1881.      Buuell  v.  Qearyf  502 

EXHIBIT. 
See  Pleading,  4,  6. 

FAMILY  SETTLEMENT. 
See  Will,  1  to  4. 

1.  WiU, — Agreement  hettoeen  Hufband  wnd  Wife, — Eledian  by  HiubaruL — Be- 
linquishment. — Where  a  husband,  to  secure  a  life  estate  in  the  home- 
stead owned  by  his  wife,  verbally  promises  to  relinquish  his  claim  to 
all  other  interest  in  her  property,  and  she,'  in  consideration  of  that 
promise,  undertakes  to  vest  such  life-estate  in  him,  the  agreement  is 
valid  and  may  be  carried  into  effect  by  will,  and  a  family  settlement 
after  her  death.  Wnght  v.  Jones,  17 

2.  Same,  —  Contract,  —  Eauirable  CoTisideraiion. — Debtor  and  Creditor. — In 
such  case,  an  equitable  consideration  is  sufficient  to  uphold  the  con- 
tract of  the  husband,  and  he  may  perform  it,  notwithstanding  the 
objections  of  his  creditors.  lb, 

3.  Same. — Parol  BartUion, — A  parol  partition  of  lands,  where  possession 
is  taken  or  retained  under  tlie  agreement  of  partition,  is  valid,  and 
the  principle  that  governs  such  partitions  applies  to  family  settle- 
ments, lb, 

FENCES. 

See  Contract.  9;  Railroad,  1  to  4. 

FORCIBLE  ENTRY  AND  DETAINER. 
See  Criminal  Law,  1  to  4. 

FORECLOSURE. 

See  Chattel  Mortgage  ;  Drainage,  2  to  4;  Gravel  Road;  JuDOHERTy 
2;  Real  Estate,  Action  TO  Recover,  3 ;  Sheriff's  Sale,  3 ;  Taxes. 
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FORFEITURE. 

See  Life  Insurance,  2 ;  RailroaDi  14  to  23 ;  Recognizance,  1, 2 ;  Stat- 
ute, 2, 

FORMER  ADJUDICATIOX. 

See  Contract,  9 ;  Decedents'  Estates,  2, 3 ;  Judgment,  2. 

Conclusiveness  <f  Judgment, — A  judgment  is  conclusive  as  to  all  matters 
which  were  or  might  have  been  litigated  in  the  action,  and  a  bar  to 
any  further  litigation  upon  the  same  cause  of  action,  between  the  same 
parties  or  those  claiming  under  them.  Kurtz  v.  Gut,  374 

FRAUD. 

8ee  Contract,  17 ;  Conversion,  1, 2 ;  Landlord  and  Tenant  ;  Statute 

OF  Frauds. 

GRANTOR  AND  GRANTEE. 
See  Vendor  and  Purchaser. 

GRAVEL  ROAD. 
See  Drainage,  4. 

1.  Turnpike  Company, — Sale  of  Property. — Where  a  specific  statutory  lien 
is  acquired  upon  the  whole,  or  any  part  of  the  easement  of  a  turnpike 
company  in  its  roadway,  such  lien  may  be  enforced  by  a  decree  of 
foreclosure  and  sale.  Indianapolis,  etc,  0,  R,  Co,  y.  iSUUe,  ex  rel,,  37 

2.  Corpoixition, — Scde  of  Property  on  Judicial  Process. — As  a  general  propo- 
sition, it  is  true  that  the  property  of  a  public  corporation,  essential 
to  its  corporate  existence  and  the  execution  of  its  corporate  duty,  can 
not  be  sold  on  execution  or  otherwise  except  as  provided  by  statute, 
but  as  respects  gravel  road  companies,  statutory  authority  to  that 
end  is  conferred.  lb. 

HABEAS  CORPUS. 

See  Bastardy,  1,  2. 

1.  Motion  to  Quash  WriL— Sufficiency  of  Complaint. — Practice, — In  habeas 
corpus  proceedings  a  motion  to  quash  the  writ  tests  the  sufficiency  of 
the  complaint  or  application  on  which  it  is  issued.  Willisy.  Bayles,36S 

2.  Same, — Siaiutory  Requirements. — Where  the  complaint  in  a  habeas  corpus 
proceeding  complies  substantially  with  the  requirements  of  the  statute 
(section  1108,  R.  S.  1881),  it  is  sufficient  to  withstand  a  motion  to 
quash  the  writ.  1  b. 

3.  Same. — Impi-isonment  Under  Judgment. — Judgment  Must  be  Void  to  Entitle 
Discharge. — The  writ  of  habeas  coipus  can  not  be  used  for  the  correc- 
tion of  mere  errors  in  the  judgment  under  which  the  petitioner  is  re- 
strained of  his  liberty.  To  entitle  him  to  a  discharge  from  custody 
he  must  show,  either  by  his  petition  or  proof,  that  the  judgment  is 
void.  lb, 

4.  Same. — Justice  of  the  Peace, — Execution  Against  Body, — Jurisdiction. — Er- 
roneous Judgment, — Collateral  Attack, — Where,  under  sections  1559  and 
1560,  R.  S.  1881,  providing  for  ca.  sa.,  a  justice  of  the  peace  has  juris- 
diction of  the  subject-matter  and  of  the  parties,  his  judgment,  upon 
a  defective  verdict,  however  erroneous,  is  not  void,  and  can  not  be 
collaterally  attacked  by  a  party  thereto  in  a  habeas  coipus  proceeding. 

HARMLESS  ERROR. 

See  Criminal  Law,  26 ;  iNSTRucrrioNS  to  Jury,  3 ;  Interrogatories  to 

Jury,  2 ;  Practice,  3 ;  Supreme  Court,  3. 
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HIGHWAY. 
See  Gravel  Boad  ;  Kailroad,  4,  7. 

1.  Appeal  from  CommiMioners, — Special  Finding.  —  Upon  appeal  from  the 
action  of  a  board  of  commissioners  in  a  proceeding  for  the  improve- 
ment of  a  highway,  it  is  not  necessary  that  the  circuit  court,  in  a 
special  finding,  should  set  out  the  steps  taken  in  the  case  before  the 
commissioners.  Lowe  v.  jBrannan,  247 

2.  Same, — Improvement  of  ExvUing  Way, — Petition, — Under  a  petition  ask- 
ing for  the  improvement  of  an  existing  highway,  a  new  way  can 
not  be  laid  out.  The  order  must  be  for  such  a  way  as  the  one  de- 
scribed in  the  petition,  without  material  departure  from  the  existing 
line.  /6. 

8.  Same, — Deaeription, — Petitioners  for  the  improvement  of  an  existing 
higliway  must  describe  it  with  fair  and  reasonable  certainty.  It  is  not 
sufficient  to  describe  it  as  it  will  exist  if  the  improvement  is  made.  /6. 

HOUSE  OF  ILL  FAME. 
See  Criminal  Law,  8  to  12. 

HUSBAND  AND  WIFE. 

See  Family  Settlement  ;  Judgment,  2 ;  Married  Woman  ;  Set-Off,  2; 

Will,  1  to  3. 

1.  Trusts, — Quieting  Title, — Judgment. — Where  a  husband  receives  and 
uses  money  belonging  to  his  wife,  with  the  understanding  that  it  is 
to  be  returned  to  her,  with  interest,  and  subsequently  real  estate  is 
purchased  and  paid  for  by  the  hunband  under  an  agreement  that  it 
18  to  belong  to  the  wife  as  an  equivalent  for  her  money  and  interest, 
but,  by  mistake  and  without  her  knowledge,  the  deed  is  made  to  the 
husband,  she  is  entitled  to  have  her  title  quieted  as  against  a  judg- 
ment creditor  of  the  husband.  Hebera  v.  Wines,  2S7 

2.  ^rio/i4pri/i6^,i<9^i.--!ZV<fe.~(>»wrfiViiiiona/J[:air.--The  subject  of  the 
act  of  April  16th,  1881,  entitled  ^'An  net  concerning  husband  and 
wife,"  is  sufficiently  expressed  in  the  title  to  render  such  act  consti- 
tutional. Bamelt  v.  Harshbarger,  ^/O 

3.  Same. —  Unity  of  Husband  and  Wife. — Rule  of  Common  Law, — The  gen- 
eral rule  of  the  common  law,  that  the  husband  and  wife,  in  legal  con- 
templation, are  one  person,  still  prevails  in  this  State.  lb* 

4.  Same. — Contracts  Between. — Not  Governed  by  Qeneral  Rules  of  ioip.— 
The  dealings  between  husband  and  wife  can  not  be  treated  as  ordinary 
contracts,  nor  are  they  governed  by  the  general  rule  applicable  to  per- 
sons who  are  distinct  and  separate  individuals.  lb, 

5.  Same, — Statute  of  Limitations. — The  general  statute  of  limitations  does 
not  apply  to  transactions  between  husband  and  wife.  /6. 

INDICTMENT. 
See  Criminal  Law,  7,  8,  28,  44 ;  Intoxicating  Liquor,  3,  4,  6. 

INFANT. 
See  Master  and  Servant,  5  to  7,  12 ;  Vendor  and  Purchaser,  2. 

1.  Contract, — Purchase  of  Personal  Property. — Rescission. — Recovery  of  Money 
Paid. — An  infant  who  has  purchased  an  unnecessary  article  of  per- 
sonal property,  may  rescind  tlie  contract  and  recover  the  money  paid. 

House  V.  Alezanda-f  109 

2.  Same, — Horse  not  a  Necesmry. — A  horse  purchased  by  an  infant  who  is 
engaged  in  farming  is  not  a  necessary.  lb. 

3.  Same. — Ratification.— An  infant  can  not  be  held  to  have  ratified  the 
contract  because  the  property  is  still  retained  by  him,  after  he  has 
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done  all  in  his  power  to  secure  a  rescission,  and  has  brought  suit 
for  that  purpose.  lb, 

4.  Same, — Tendei\ — Where  a  tender  is  made,  and  a  reason  is  given  for  its 
rejection  which  shows  that  a  further  tender  would  be  fruitless,  none 
other  need  be  made.  76. 

INJUNCTION. 

See  Drainage,  12  to  14. 

Execution, — Tender, — Where  an  execution  has  been  issued  on  a  judgment 
which  is  right  as  to  a  part  of  its  amount,  the  execution  defendant  can 
not  enjoin  the  collection  of  the  execution  until  he  has  first  paid  or 
tendered  the  part  which  is  right.  BuseeU  v.  Qeary,  60S 

INSANITY. 
See  Cbiminal  Law,  30 ;  Life  Insurance,  3. 

INSTRUCTIONS  TO  JURY. 

See  Contract,  5 ;  Criminal  Law,  9  to  11, 13,  24,  26,  27,  39  to  42 ;  Mas- 
ter and  Servant,  2 ;  Promissory  Note,  1 ;  Kailroad,  8 ;  Supreme 
Court,  1,  3. 

1.  Adtfdmone. — ProvipMe  of  Jw-y, — The  trial  court  should  not  declare  as 
matter  of  law  what  ought  to  be  left  to  the  jury  as  a  matter  of  fact, 
and  it  is  error  to  embody  in  an  instruction  a  statement  of  law,  taken 
from  a  text-book  on  evidence,  setting  forth  the  circumstances  under 
which  the  admissions  of  parties  would  be  entitled  either  to  great  or 
little  weight.  Unruh  v.  /State,  ex  t-e/.,  117 

2.  <SEif?i€. — OredibiUty  af  WiiMtiee, — IrUerest  in  Suit, — An  instruction  that 
the  jury  shotdd  consider  the  interest  of  parties  and  other  witnesses  and 
the  relationship  of  witnesses  to  the  parties,  in  weighing  their  testi- 
mony, is  erroneous  as  invading  the  province  of  the  jury,  and  as  indi- 
cating to  them  as  matter  of  law  that  the  testimony  of  such  witnesses 
is  entitled  to  less  weight  than  that  of  others.  lb, 

3.  Harmiesa  Error. — Supreme  Court, — Practioe, — It  is  a  harmless  error,  for 
which  a  judgment  will  not  be  reversed,  to  refuse  to  give  a  correct  in- 
struction asked  by  a  party,  where  the  law  is  properly  stated  in  an  in- 
struction given  by  the  court  of  its  own  motion.    Everwn  v.  Seller,  266 

4.  Omitted  PoitUs, — Projctioe, — An  objection  to  an  instruction  to  the  jury, 
that  it  fails  to  state  the  difference  between  the  various  paragraphs  of 
defendant's  answer,  is  unavailable.  An  instruction  covering  the  point 
should  have  been  asked.  Conrad  v.  Kinzief  2S1 

b.  Same, — Rule  of  Omstructum, — Instructions  are  to  be  taken  and  con- 
strued together,  and  if,  when  so  construed,  they  contain  a  correct  state- 
ment of  the  law,  they  will  afford  no  sufficient  ground  for  reversal,  even 
though  a  single  sentence,  standing  alone  and  detached  from  its  con- 
text, might  seem  to  be  erroneous.  lb. 

6.  Siffning, — Practice. — ^There  is  no  available  error  in  refusing  to  give 
instructions  asked  bv  a  partv,  where  they  are  not  signed  as  required 
by  section  533,  R.  S.  1881.      '       Chicago,' etc,^  R,  R,  Co,  v.  Hedgee,  598 

INSURANCE. 
See  Life  Insurance. 

INTEMPERANCE. 
See  Life  Insurance. 

INTENTION. 
See  Will,  1, 10,  13. 


622  INDEX. 

INTERROGATORIES  TO  JURY. 

See  Practice,  5,  6 ;  Verdict,  6. 

1.  SiihmisHon  by  Court. — Presumption, — Ocue$  Modified, — In  the  absence  of 
anj  showing  on  the  subject,  when  the  interrogatories  to  the  jurj 
and  their  answers  to  them  appear  in  the  record,  it  will  be  presumed 
that  the  trial  court  did  its  duty  and  submitted  to  the  jury  such  in- 
terrogatories, with  instructions  to  answer  the  same  if  thej  found  a 
general  verdict,  and  the  special  finding  will  be  considered.  Deci- 
sions in  conflict  with  this  ruling  are  modified.       Frank  v,  Gnmes,  346 

2.  Motion  for  More  D^hiUe  Afiswers. — Harmless  Error, — It  is  a  harmless 
error  for  the  trial  court  to  refuse  to  require  the  jury  to  answer  more 
definitely  certain  interrogatories  submitted  to  them,  when  it  appeals 
that  no  answers  which  they  could  make  would  change  the  result. 

ChieagOf  eU.y  R,  R,  Co,  ▼.  Hedges,  398 

INTOXICATING  LIQUOR 
See  Drunkenness. 

1.  PurchoMr  (f  Business  not  Protected  by  License  of  Vendor. — The  purchaser 
of  a  saloon  from  one  who  has  been  licensed  to  sell  intoxicating  liquors 
is  not  protected,  in  conducting  such  business,  by  the  license  oi  his 
vendor.  Heath  v.  6'tote,  34^ 

2.  Same. — Sale. — Agency. — Contract. — Evidence. — For  a  contract  and  evi- 
dence considered  and  held  sufficient  to  constitute  a  sale. by  the  licensee 
to  the  person  put  in  charge  of  the  saloon,  and  not  the  mere  creation 
of  an  agency,  see  the  opinion.  /6. 

3.  Selling  Without  License. — Indictment. — Where  the  indictment  for  selling 
without  a  license  charges  a  sale  on  a  certain  day,  to  a  certain  person, 
of  "  intoxicating  liquor,  in  a  less  quantity  than  a  quart,  to  wit,  one 
gill  of  lager  beer,  at  and  for  the  price  of  five  cents,"  it  sufficiently 
charges  a  sale  in  a  less  quantity  than  a  quart  at  a  time. 

Walter  v.  State,  589 

4.  Same, — Clerical  Omission. — Where  the  ihdictment  properly  charges  a 
sale  of  intoxicating  liquor,  the  mere  clerical  omission  of  the  word 
"  liquor "  after  the  word  "  intoxicating,"  in  the  part  alleging  that 
the  defendant  was  not  licensed,  is  not  a  fatal  defect.  lb. 

5.  Same.— Statute.— Repeal,— Section  2090,  R.  S.  1881,  on  the  subject  of 
selling  without  license,  has  reference  to  classes  of  business  other  than 
the  sales  of  intoxicating  liquors,  and  does  not  repeal  section  5320, 
which  has  special  application  to  such  sales.  lb. 

6.  Same, —  Variance! — "  Jack  "  and  "  John.^* — Where  the  indictment  charges 
a  sale  to  *^  Jack  Murphy,"  proof  that  his  right  name  is  "John  Mur- 
phy" does  not  constitute  a  variance.  lb. 

7.  Same. — Former  Jeopardy  or  Conviction, — Parol  Emdenoe. — A  former  con- 
viction, or  a  former  putting  in  jeopardy,  can  not  be  proved  by  parol 
evidence  alone,  without  laying  the  proper  foundation  for  secidndary 
evidence.  lb. 

8.  Same. — The  best  evidence  of  the  result  reached  at  a  former  trial  is 
the  record,  and  parol  evidence  is  merely  for  the  purpose  of  identifica- 
tion, lb, 

JEOPARDY. 

See  Intoxicating  Liquor,  7,  8. 

JUDGE. 

See  County  Commissioners,  1  to  4 ;  Receiver. 

Special  Judge, — Regularity  of  Appointment.  —  Presumption  on  Ap/peaL — Where 
no  objection  to  the  sitting  of  a  special  judge  was  made  until  after 
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verdict,  it  will  be  yresamed  on  appeal*  in  the  absence  of  any  facta 
showing  that  he  was  not  authorized  to  sit,  that  the  proceedings  were 
regular.  Boardy  etc.,  v.  CouHney,  Sll 

JUDGMENT. 

See  Attachment,  1,  2  ;  Bastardy,  1,  2;  Contract,  6,  7,  9;  Decedents' 
Estates,  2,  3;  Drainage,  6 ;  Exemption  from  Execution;  Former 
Adjudication  ;  Habeas  Corpus,  3,  4 ;  Husband  and  Wife,  1 ;  In- 
junction; Practice,  1,  2,  5;  Set-Off;  Sheriff's  Sale,  2;  Ven- 
dor AND  Purchaser,  2;  Verdict,  2,  5;  Will,  12. 

1.  Interest  Affected  by  Lien. — The  interest  which  the  lien  of  a  judgment 
affects  is  merely  the  actual  interest  the  debtor  has  in  property. 

Wrignt  v.  Jones,  17 

2.  Former  Acjfudication, — De/auU, — Married  Woman, — Mortgage  of  Land  De^ 
rived  from  First  Husband. — Action  for  Possession. — W^hile  married  a  sec- 
ond time  a  woman  executed  a  mortgage  on  land  derived  from  her 
first  husband.  After  her  death  a  suit  to  foreclose  the  mortgage  was 
brought  and  the  children  by  the  first  marriage  were  made  parties  de- 
fendants to  answer  as  to  their  interest.  They  were  defaulted,  and  a 
decree  of  foreclosure  was  entered  and  the  land  was  sold.  Action  by 
them  to  recover  possession  of  the  land. 

Held,  that  the  action  is  barred  by  the  decree  in  the  foreclosure  suit. 

Craighead  v.  Dalton,  12 

3.  Lie:n  of. — Prior  Equities. — Judgments  are  merely  general  liens  upon 
whatever  interest  the  judgment  debtor  may  have  in  lands,  and  are  not 
available  against  the  enforcement  of  prior  equities  therein. 

Heberd  v.  Wines,  SS7 

4.  Same, — Real  and  Apparent  Interest  in  Land.— A  judgment  creditor  will 
not  be  heard  to  say  that  parties,  having  the  one  a  real  and  the  other  an 
apparent  interest  in  land,  shall  not  do  equity  as  between  themselves, 
merely  because  one  might  not  have  been  able  to  coerce  the  doing  of 
the  right  thing  by  the  other.  lb, 

5.  Review  of , —  When  WiU  not  Lie. — Where  the  facts  entitle  a  party  to 
the  relief  awarded,  a  bill  to  review  will  not  lie,  even  though  the 
prayer  in  the  complaint  filed  in  the  original  action  is  not  broad 
enough  to  cover  the  relief  granted.  Freeman  v.  Paul^  4'^ I 

6.  Same. — Appearance. — Duty  of  Parly. — Recital  in  Summons  as  to  Relief 
Sought. — Practice, — Where  a  defendant  is  served  with  summons,  it  is 
his  duty  to  appear  and  ascertain  the  nature  of  the  cause  of  action 
alleged  against  him,  and  the  fact  that  the  recital  in  the  summons  does 
not  fully  inform  him  as  to  the  relief  sought,  will  not  relieve  him  of 
the  consequences  of  his  failure  to  appear.  lb, 

7.  By  Confession. — Affidavit  of  Debtor. — A  judgment  by  confession  before  a 
justice  of  the  peace  is  valid  as  between  tlie  parties,  without  an  affida- 
vit by  the  defendant  that  he  justly  owes  the  debt,  and  void  only  as  to 
creditors.    Section  1490,  K.  S.  1881.  Chapin  v.  McLaren^  503 

8.  Same, — Knowledge  or  Consent  of  Creditor. — Ratification. — Attorney  and  Cli- 
ent.— A  judgment  by  confession  in  favor  of  a  creditor,  entered  with- 
out his  knowledge  or  consent,  is  void  unless  ratified  by  him ;  but 
knowledge  and  consent  on  the  part  of  the  creditor's  attorney  are  suffi- 
cient, lb, 

9.  Same, — Sheriff  *8  Sale  Under  Satisfied  Judgment  Void. — Where  a  iudgraent 
has  in  fact  been  fully  paid  and  satisfied,  a  subsequent  sale  of  real 
estate  thereunder  to  any  person  having  actual  or  constructive  notice 
of  such  fact  is  void,  and  will  pass  no  title.  lb, 

JUDICIAL  NOTICE. 
See  Supreme  Court,  6. 
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JUDICIAL  SALE. 

See  Gravel  Road;  Judgment,  9;  Beal  Estate,  Action  to  Recover, 

2,  3 ;  Sheriff's  Sale. 

JURISDICTION. 

See  Bastardy,  1,  2;  Chattel  Mortgage;  Courts;  Criminal  Law,  6; 
Decedents'  Estates,  1 ;  Drainage,  6 ;  Habeas  Corpus,  4 ;  Part- 
nership, 2 ;  Receiver,  1  to  3,  8 ;  Will,  5. 

JURY. 
See  Criminal  Law,  25;  Instructions  to  Jury;  Interrogatories  to 
Jury  ;  Master  and  Servant,  2 ;  Promissory  Note,  1 ;  Railroad, 
13;  Verdict. 

JUSTICE  OF  THE  PEACR 

See  Appeal,  1,  2 ;  Habeas  Corpus  4;  Judgment,  7 ;  Pleading,  6. 

LANDLORD  AND  TENANT. 

ieaw. — Conditim  aa  to  Sale. — Pretended  Scde  to  D^raud  Lessee, — Damages, — 
Where  a  lease  is  executed,  to  be  effective  on  the  condition  that  the 
owner  of  the  land  does  not  sell  it,  a  sale  in  good  faith  is  contemplated, 
and  if  the  lessee  is  defrauded  of  his  rights  under  the  lease  by  a  pre- 
tended sale  made  for  tliat  purpose,  he  may  maintain  an  action 
against  the  lessor  for  damages.  IVotU  v.  P^ci/ul,  5Sf 

LEASE. 
See  Landlord  and  Tenant. 

LEGISLATURE. 
See  Contempt,  2,  3 ;  Sheriff's  Sale,  4,  5 ;  Telephone,  7,  8. 

LICENSE. 
See  Intoxicating  Liquor,  1  to  5. 

LIEN. 

See  Chattel  Mortgage;  Drainage;  Gravel  Road;  Judgment;  New 

Trial,  3 ;  Taxes. 

LIFE  INSURANCR 
See  Pleading,  5. 

1.  Policy,  ^TneoTisisteTU  I^oviaions. — Ckmstruetion, — Wliere  a  policy  of  insur* 
ance  contains  inconsistent  and  contradictory  provisions,  that  provi- 
sion most  favorable  to  the  assured  will  be  adopted. 

Northwestern  M,  L.  Ins,  Co,  v.  HazeleU^  SIS 

2.  Same, — Inlerrmeranoe, —  Forfeiture, —  CanceUxdian, —  General  and  Spedfie 
Promwms, — Inconsistent  Stipulations, — A  specific  stipulation  in  a  sepa- 
rate  clause  of  a  policy  of  life  insurance,  that  if  the  assured  shall  W- 
come  intemperate  to  a  certain  degree  the  company  may  cancel  the 
policy,  and  thus  absolve  itself  from  liability,  will  control  a  seneral 
stipulation  that  such  a  degree  of  intemperance  sliali  work  an  absolute 
forfeiture.  lb, 

3.  Same. — Suicide, —  UninieTUional  Self- Destruction, — A  provision  in  a  pol- 
icy of  life  insurance,  that,  whether  sane  or  insane,  if  the  assured  shall 
die  by  his  own  hand,  the  policy  shall  be  void,  has  no  application  to  a 
case  where  death  results  by  accident,  or  without  intention  or  expecta- 
tion, although  it  be  caused  by  the  hand  of  the  assured,  e.  o.,  where 
death  is  produced  by  an  overdraught  of  whiskey  taken,  witnout  any 
intention  of  destroying  his  life,  by  one  who  had  become  physically 
and  mentally  weak  by  causes  which  he  could  not  control.  76. 

4.  Same, — Answers  to  Questions  in  AppHcaiion, —  Warranly.^JBurden  of 
Proof, — In  an  action  on  a  policy  of  life  insurance,  the  burden  is 


INDEX.  625 

"opon  the  defendant  to  prove  that  answers  bjr  the  assured  to  questions 
<!ontained  in  the  application  are  untrue.  lb. 

LIMITATION  OF  ACTIONS. 
See  Husband  and  Wife,  5 ;  Statute  of  Limitations. 

LIS  PENDENS. 
See  Vendob  and  Pubchaser,  1. 

LUCRATIVE  OFFICE. 
See  Office  and  Officbb,  1. 

MALICIOUS  PROSECUTION. 
See  Exemption  fbom  Execution. 

MANDAMUS. 
See  Dbainaqe,  18. 

MANSLAUGHTER. 
See  Cbiminal  Law,  41. 

MARRIED  WOMAN. 

See  Husband  and  Wife  ;  Judgment,  2. 

EftoppeL'-rJoining  in  Deed  to  HusbaTuTs  Land. — Asaertwn  by  Her  of  After* 
Acquired  Title. —  WarrarUy. — A  wife,  who  joined  her  husband  in  the  ex- 
ecution of  a  warranty  deed  conveying  his  land,  at  a  time  when  she  was 
not  liable  upon  covenants  of  warranty,  is  not  estopped  from  assert- 
ing a  title  to  such  land  which  she  subsequently  acquires  in  her  own 
right.  Snoddy  v.  Leaviit,  357 

MASTER  AND  SERVANT. 

1.  Negligence. — Tf^ry  cf  Teamster  by  Factory  Machinery. — Act  Performed  by 
Direction  of  Foreman. — Knowledge  of  Danger. — One  who,  while  employed 
to  haul  stave-bolts  to  a  factory  and  to  unload  them  at  a  certain 
place,  to  reach  which  it  is  necessary  to  pass  through  a  narrow  way 
under  a  revolving  shaft,  which,  without  his  knowledge,  had  been 
broken  and  repaired  with  projecting  bolts  after  his  last  previous  load 
had  been  delivered,  and  tne  wagon  way  so  raised  that  he  could  not 
sit  on  the  load  and  drive  under  the  shaft  as  he  formerlv  had  done 
without  danger,  is  directed  by  his  employer's  foreman  to  drive  under 
the  shaft,  then  in  motion,  and  unload  his  wagon  at  the  usual  place, 
and,  in  attempting  to  do  so,  and  in  ignorance  of  the  danger  until  it 
is  too  late  to  avert  it,  is  caught  by  the  projecting  bolts  and  injured, 
the  employer  is  liable,  unless,  by  the  exercise  of  reasonable  care,  tlie 
employee  could  have  discovered  and  avoided  the  danger. 

Hatckina  v.  Johnion,  29 

2.  Same. — Contributory  Negligence. — Inslrudion. — Ih'ovinee  of  Jury. — In  such 
case,  the  employee  bem^  ignorant  of  any  hazard,  an  instruction  that 
the  employer  had  the  right  to  expect  that  if  there  were  a  hazardous 
course,  and  a  non-hazardous  course,  he  would  adopt  the  non-haz- 
ardous one,  and  that  if  he  voluntarily  chose  to  take  the  dangerous 
course,  and  was  injured,  he  had  contributed  to  his  own  injury  and 
could  not  recover,  is  an  invasion  of  the  province  of  the  jury  and  erro- 
neous, lb, 

S.  Same. — Direction  by  Employer  to  Drive  Over  Particular  Way. — Presump- 
tion ofSafeiy."One  who  is  directed  by  an  employer  to  drive  over  a  partic- 
ular way  has  the  right  to  assume  that  the  way  is  at  least  reasonably 
safe,  and,  if  he  had  previously  driven  over  it,  that  it  is  as  safe  as  on 
the  former  occasions.  lb. 

Vol.  105.— 40 
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4.  Oofiiplauii.  —  Railroad, -^Negligence,— Motion  to  Make  More  Certain. — Wher& 
the  complaint  in  an  action  against  a  railroad  company  for  personal 
injury  to  plaintiff  while  in  its  employ,  resulting  from  the  alleged 
negligence  of  the  defendant  and  its  employees,  charges  that  the  plain- 
till  was  ordered  to  perform  certain  hazardous  work  with  which  he 
^as  unacquainted,  by  "  his  superior  in  rank  in  the  service  "  of  such 
defendant,  whereby,  etc.,  the  same  is  not  sufficiently  specific,  and  a 
motion  to  require  the  plaintiff  to  make  his  complaint  more  certain,  so- 
as  to  show  the  position  in  the  defendant's  service,  and  the  relation  to 
both  defendant  and  plaintiff,  occupied  by  the  persons  alleged  to  have 
given  such  orders  to  nim,  should  be  sustained. 

Pittaburgh,  etc.,  B.  W,  Co.  v.  AdamSy  151 

6.  Contract  <^  Hiring. — Implied  Undertaking  of  Matter. — Co-Employee. —  Vice- 
lYineipoL — As  a  general  rule,  in  the  contract  of  hiring,  there  is  an 
implied  undertaking  upon  the  part  of  the  master  that  he  will  use  all 
reasonable  care  to  furnish  safe  prembes.  machinery  and  appliances 
for  conducting  the  business  safely,  and  that  he  will  use  all  reasona- 
ble care  to  furnish  competent  and  prudent  co-employees ;  and  when 
the  master  has  kept  and  performed  this  implied  undertaking,  the  ser- 
vant can  not  recover  from  him  for  injuries  resulting  from  the  busi- 
ness, or  the  negligence  of  such  co-employees,  however  dangerous  the 
business ;  and  this  rule  obtains,  regardless  of  the  fact  that  one  em- 
ployee may  be  the  superior  in  rank  to  others  in  the  same  general 
employment,  unless  he  occupies  the  position  of  vice-principal.         16. 

6.  Same. — Implied  Undertaking  on  Part  of  Servant. — In  such  contract  of  hir- 
ing, there  is  an  implied  undertaking  on  the  part  of  the  servant  that 
he  will  exercise  reasonable  care  to  avoid  injury,  and  that  he  assumes 
all  ordinary  ritiks,  incident  to  the  business,  and  all  risks  from  the  n^- 
ligence  of  co-employees.  io. 

7.  Same. — Minors. — These  general  rules  apply  to  minors.  lb. 

8.  Same. — MaMer^s  Liability  where  Servant  is  Ordered  to  do  Haxardow  Work 
Outside  of  Contract. — The  servant's  implied  assumption  of  risks,  which 
accompanies  and  is  a  part  of  the  contract  of  hiring,  is  confined  to  the 
particular  work  and  class  of  work  for  which  he  is  employed,  and  if 
the  master  orders  him  to  work  temporarily  in  another  department  of 
the  general  business,  where  the  work  is  of  such  a  different  nature  and 
character  that  it  can  not  be  said  to  be  within  the  scope  of  the  employ- 
ment, and  where  he  is  associated  with  a  different  class  of  employees, 
he  will  not,  by  obeying  such  orders,  necessarily  thereby  assume  the 
risks  incident  to  the  work  and  the  risk  of  negligence  on  the  part  of 
such  employees.  lb. 

9.  Same. — If,  however,  the  servant,  voluntarily  and  without  directions 
from  the  master,  goes  into  hazardous  work  outside  of  his  contract  of 
hiring,  he  puts  himself  beyond  the  protection  of  the  master's  implied 
undertaking.  76. 

10.  &m«. — Defective  Machinery ^  etc. — Knmvledge. — Diligence.—  If  the  servant 
claim  damages  from  the  master  for  injuries  received  on  account  of 
defective  premises,  buildings,  machinery  or  appliances,  he  must  allege 
and  prove  that  the  defect  or  the  unfitness,  which  caused  the  injury, 
was  Known  to  the  master,  or  was  such  as  with  reasonable  diligence 
and  attention  to  his  business  he  ought  to  have  known.  76. 

11.  Same. — Ixitent  Defects  and  Dangers. — In  all  cases  the  master  is  bound 
to  disclose  to  the  servant  latent  defects  and  dangers,  of  which  he 
has  knowledge,  or  of  which  he  ought  to  have  knowledge  by  the  ex- 
ercise of  reasonable  attention,  care  and  diligence,  and  of  which  the 
servant  has  no  knowledge,  and  would  not  discover  by  the  e::ercise  of 
reasonable  care.  76. 
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12.  Same. — Implied  RepreserUaHotu  of  Servant, — EaUroad. — When  a  person 
of  apparently  sufficient  age,  physical  ability  and  mental  caliber  to  per- 
form the  service,  seeks  an  employment  at  the  hands  of  a  railway  com- 
pany, or  other  master,  he  will  be  held  to  an  implied  representation 
that  he  is  competent  to  perform  the  duties  of  the  position  he  seeks, 
and  competent  to  apprehend  and  avoid  all  dangers  that  may  be  dis- 
covered by  the  exercise  of  ordinary  care  and  prudence.  lb, 

13.  Same, — HoMardous  Work. — Orders  by  Ckhemployee. — If  a  servant,  upon 
the  orders  of  a  co-employee,  employed  in  the  same  work  with  him, 
and  without  authority  from  the  master  to  order  and  control  the  ser- 
vant's work  and  movements,  leaves  his  work  which  in  the  original  con- 
tract he  is  hired  to  perform,  and  engages  in  hazardous  work,  he  can 
not  make  the  master  respond  in  damages  for  the  consequences.      lb. 

14.  Same,^ContribtUory  Negligence. — In  no  case  will  the  master  be  held 
as  upon  a  warranty  against  the  negligence  of  the  servant  who  brings 
injury  upon  himself  which  he  might  have  avoided  by  the  exercise  of 
reasonable  care  and  prudence.  lb, 

MAYOR. 
See  Pleading,  6 ;  Recognizance,  1. 

MEASURE  OF  DAMAGES. 
See  Contract,  4, 10, 12 ;  Ck)NV£B8ioN,  7. 

MERGER. 
See  Contract,  1,  7. 

MISNOMER. 
See  Intoxicating  Liquob,  6. 

MISTAKE. 
See  Contract,  17 ;  Husband  and  Wife,  1 ;  Vendor  and  Purchaser,  3. 

MORTGAGE. 

See  Chattel  Mortgage  ;  Judgment,  2 ;  Real  Estate,  Action  to  Re- 
cover ;  Sheriff's  Sale,  3 ;  Taxes  ;  Vendor  and  Purchaser,  3. 

MUNICIPAL  CORPORATION. 
See  City  ;  County  Commissioners. 

MURDER. 

See  Criminal  Law,  14,  16,  17,  20,  28,  29,  34  to  36,  41,  42. 

NEGLIGENCE. 

See  Contract,  3 ;  Conversion,  1 ;  Drunkenness  ;  Master  and  Ser- 
vant; Principal  AND  Agent. 

1.  Special  Verdict.— Isarte  Involving  Negligence.— Law  and  -Fcurf.— When, 
upon  an  issue  involving  negligence,  the  principal  or  ultimate  facts 
are  determined  by  the  jury,  it  then  becomes  the  function  of  the  court 
to  decide,  as  a  question  of  law,  upon  the  facts  found,  whether  or  not 
the  party  to  whom  negligence  is  imputed  was  negligent. 

Conner  v.  OUvums  St.  R.  W.  Co.,  62 

2.  iSbme.— In  an  action  for  damages,  growing  out  of  the  alleged  negli- 
gent conduct  of  the  defendant,  a  paragraph  of  the  special  verdict 
which  recites  "  that  the  conduct  of  the  plaintiff  on  the  occasion  of 
the  injury  was  ordinarily  prudent  and  cautious  under  the  circum- 
stances, and  that  he  did  not  wholly  contribute  to  said  injury  by  any 
fault  or  negligence  on  his  part,  but  that  said  injury  was  caused 
mostly  by  uie  agent  of  the  defendant,  driver  of  said  car,"  contains 
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nothing  more  than  inferences  or  conclusioDS,  and  will  not  be  regarded 
as  a  finding  of  facts.  Ih. 

3.  Same. —  When  a  Question  of  Law. — Where  the  facts  are  undisputed,  or 
where  the  jury  have  aereed  upon  and  returned  a  special  verdict  set- 
ting forth  the  principal,  contested  facts,  it  is  the  province  of  the  court 
to  settle  the  question  of  negligence  as  a  question  of  law.  Ih, 

4.  Same. — Contributory  Negligence. — Getting  on  and  off  Street  Car  when  m  Mo- 
tion,— The  rules  applicable  to  persons  getting  on  and  off  cars  operated 
hy  steam  are  not  to  be  applied  in  full  force  to  street  railways  opera- 
ted bv  horse-power.  A  person  having  the  free  use  of  his  faculties 
and  limbs,  and  having  given  |>roper  notice  of  his  desire  to  be  taken 
up,  the  car  having  slacKened  its  speed  in  the  usual  manner,  it  is 
not  negligence  for  him  to  attempt  to  get  on  while  it  is  moving 
slowly.  lb. 

6.  Same, — In  an  action  against  a  street  railway  company  for  personal 
injuries,  alleged  to  have  been  occasioned  by  the  negligent  conduct  of 
defendant's  driver,  the  facts  were  that  the  plaintiff  was  standing  on 
a  crossing,  where  passengers  were  usually  taken,  and  signalled  an 
approaching  street  car,  the  team  attached  to  which  was  beine  driven 
in  a  trot ;  that  on  receiving  the  signal  the  driver  slackened  the  speed 
of  the  team,  so  that  when  the  car  reached  the  plaintiff  it  was  mov- 
ing slowly;  that  as  the  plaintiff  was  in  the  act  of  stepping  upon  the 
car  the  driver  struck  the  team,  causing  it  to  start  rapidly,  thereby 
suddenly  jerking  the  car,  so  that  the  plaintiff  was  thrown  violently  to 
the  ground  and  injured. 
Heldj  that  the  defendant  is  liable.  lb. 

NEW  TRIAL. 

See  Crimwai.  Law,  15 ;  Judgment,  5,  6 ;  PRAcmcE,  1,  2,  7 ;  Supreme 

Ck)UBT,  3. 

1.  As  of  Right. — Motion  ofier  Tenn. — ]\a£tvie. — A  motion  for  a  new  trial 
as  of  right,  under  sections  1064  and  1065,  R.  S.  1881,  although  made 
at  a  term  subsequent  to  the  rendition  of  the  judgment,  need  not 
show  specifically  the  rendition  ^f  such  judgment,  the  time  of  the  same, 
nor  that  the  undertaking  had  been  filed,  the  reconl  otherwise  showing 
such  filing.  Hfherd  v.  ITtnes,  tS7 

2.  Sam/e,^Moivm  Must  be  Well  Thien  as  a  Whole.— There  is  no  available 
error  in  overruling  motions  and  objections  where  they  are  not  well 
taken  as  a  whole.  Jb. 

3.  As  of  Bight. — Not  I^oper  in  Action  to  Enforce  Lien. — Where  it  affirm- 
atively appears  that  an  action  is  to  enforce  a  lien,  a  new  trial  as  of 
right  can  not  be  granted.  Williams  v.  Thames  L.&T.  Cb.,  4^ 

4.  Samt. — Appeal— lyactioe. — Where  a  new  trial  as  of  right  is  errone- 
ouslv  granted,  it  is  proper  to  remand  the  cause  for  judgment  upon 
the  nrst  finding  or  verdict.  lb. 

5.  Same. — Supreme  Court, — Marion  Superior  Court — ^Where  the  effect  of 
a  judgment  of  the  Marion  Superior  Court,  in  general  term,  is  to  re- 
mand, the  cause  for  such  error,  it  will  be  affirmed  by  the  Supreme 
Ck>urt  on  appeal.  lb. 

NOX  EST  FACTUM. 

See  Practice,  3. 

NOTICE. 

See  CoNTRACTT,  1  to  6;  County  Auditor;  Drainage,  1.  2,  6,  6,  11,  12 
Judgment,  8, 9 ;  Railroad,  15 ;  Sheriff's  Sale,  2 ;  Supreme  Coubt, 
6 ;  Vendor  and  Purchaser,  3. 
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OCCUPYING  CLAIMANT. 
See  Pluadinq,  7. 

OFFICE  AND  OFFICER. 

1.  Township  Tnuiee, — Lucrative  Office,— The  office  of  township  trustee  is  a 
lucrative  office  within  the  meaning  of  the  State  Constitution. 

FoUz  V.  Kerliuy  281 

2.  Postfiuufer. — Federal  Q^^-.— Postmasters  are  Federal  officers  under  the 
provisions  of  the  State  Constitution.  lb, 

3.  Same.—EliQibjdUy,—  VaMt%mofOffi(x,-—Feder^  and  SUUe  Officers.— The 
ffeneral  rule  is  that  where  a  man  accepts  an  office  held  under  the  State, 
be  vacates  another  held  under  the  same  sovereignty ;  but  where  a 
Federal  office  is  held  at  the  time  of  the  acceptance  of  an  office  created 
bv  State  laws,  the  former  is  not  vacated  by  such  acceptance.  The 
Federal  office  may  be  surrendered  and  tiie  State  office  retained,  but 
if  the  incumbent  elects  to  hold  the  former,  he  must  surrender  the  lat- 
ter. 16. 

ORDINANCE. 

See  City. 

PARTIES. 
See  Decedents'  Estates,  2. 

PARTITION. 
See  Family  Settlement,  3 ;  Will,  4. 

PARTNERSHIP. 
See  Receiver,  2. 

1.  Aditm  against  Surviving  Partner. — Decedents^  Estates. — Upon  the  death  of 
one  of  two  joint  debtors,  the  creditor  has  a  right  to  collect  his  claim, 
at  law,  from  the  survivor,  or,  at  his  option,  proceed  under  the  statute 
in  regard  to  the  settlement  of  decedents'  estates,  against  the  estate  of 
the  deceased.  iSUston  v.  Moore,  ^4-^ 

2.  Same. — Plea  in  Abatement. — Jurisdiction. — Promissory  Note. — To  a  suit  on 
a  promissory  note  executed  bv  a  partnership  in  the  firm  name,  against 
the  surviving  partner,  a  plea  in  aoatement  is  insufficient  which  alleges 
that  the  defendant  and  one  R.,  as  partners, executed  the  note  in  suit ; 
that  afterward  the  defendant  withdrew  from  the  firm,  leaving  in  K  's 
hands  ample  means  to  pay  all  the  firm  debts,  including  the  note;  thnt 
afterwards  R.  died,  and  the  administration  of  his  estate  is  still  pend- 
ing; that  there  are  ample  means  belonging  to  the  estate  to  pay  the 
debts,  including  the  note,  which  has  never  been  presented  to  the  ad- 
ministrator or  nled  against  the  estate,  and  that  the  administrator  has 
not  been  made  a  party  to  the  suit,  wherefore  the  court  has  no  juris- 
diction, lb, 

8.  Scope  of  Business. —  When  Note  Executed  by  One  Partner  in  Firm  Name 
not  Binding  on  Firm. — One  partner  can  not,  in  the  absence  of  express 
authority,  bind  the  firm  or  his  copartner  by  a  note  executed  by  him 
in  the  name  of  the  firm,  in  a  transaction  outside  the  scope  of  the  part- 
nership business,  even  where  the  money,  property  or  chose  in  action 
for  which  the  note  is  given  is  applied  to  the  payment  of  a  firm  debt. 

Bays  V.  Conner,  4^5 

4.  Same. — Agreement  by  One  Partner  to  Pay  Firm  Dtht. — Surety. — Where 
one  partner,  upon  a  sufficient  consideration,  agrees  to  pay  a  firm  lia- 
bility, he  thereby  makes  it  his  individual  debt,  the  other  partner 
merely  standing  as  surety.  lb. 

PATENT. 

See  Telephone,  2. 
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PAYMENT. 
See  Statute  of  Lxhitatioms,  3, 4. 

PERSONAL  LIBERTY. 
See  Statute,  1. 

PERSONAL  PROPERTY. 
See  Chattel  Mortgage  ;  Convebsion  ;  Infaitt,  1,  2. 

PLEADING. 

See  Attachment,  4;  Contract,  18;  Conversion,  5,  6;  Criminal  Law; 
Decedents'  Estates,  4 ;  Drainage  ;  Habeas  Corpus  ;  Highway,  2, 
3;  Judgment,  5;  Master  and  Servant,  4 ;  Practice;  Promisbort 
Note,  5,  6 ;  Railroad,  5,  9, 10 ;  Receiver,  2,  6 ;  Recognizance,  2, 
4,  6 ;  Statute  of  Limitations,  3. 

1.  Plea  in  AbatemenL — Demwrer. — Motion  to  Rmed. — An  objection  to  a  plea 
in  abatement,  that  it  has  not  been  verified,  does  not  render  it  baa  on 
demurrer,  and  can  only  be  reached  by  a  motion  to  reject  the  plea  or 
strike  it  from  the  files.  Vail  v.  Rinehart,  6 

2.  Uncertainty  of  Complaini. — Evidence. —  Variance, — Where  the  allegations 
of  a  complaint  are  too  general  and  uncertain,  and  the  defendant  haft 
made  no  motion  to  have  them  made  more  specific,  he  can  not  complain 
of  a  variance,  if  such  allegations  are  maae  more  certain  bj  proof  on 
the  trial.  LouixoiUtj  etc,  i2.  J2.  Co,  v.  HoUerbaeh^  1S7 

3.  Same, —  Variance. — It  is  onlv  where  the  evidence  shows  a  state  of  facts 
different  from  that  averred  in  the  complaint,  that  a  fatal  variance 
may  be  claimed.  Ih. 

4.  WrilUm  Instrument, — Filing  of  Copy. — Where  the  complaint  alleges  that 
a  copy  of  the  written  instrument  declared  on  is  filed  with  and  made  a 
part  thereof,  and  a  copy  follows  in  the  transcript  immediately  after 
the  complaint,  this  is  sufficient  to  identify  and  snow  the  filing  of  such 
copy.  I^orthwestei^  M,  L,  Ins.  Co.  v.  Hazeiett,  SIB 

6.  Same, — Apfdieation  for  lAfe  Insurance, — Exhibit. — In  an  action  upon  a 
life  insurance  policy,  it  is  not  necessary  to  file  a  copy  of  the  applica- 
tion with  the  complaint.  lb. 

6.  Omplaint  before  Mayor  or  Justice. — In  actions  originating  before  the 
mayor  of  a  city  or  a  justice  of  the  peace,  the  complaint  is  sufficient  if 
it  will  inform  the  defendant  of  the  nature  of  the  cause  of  action, and 
is  so  explicit  that  a  judgment  thereon  will  bar  another  action  for  the 
same  cause.  Hasty  v.  City  of  Huntingdon,  540 

7.  Complaint.  —  Motion  to  Make  Specific.  —  Occupying  Claimant.  —  Where  a 
complaint,  under  the  occupying  claimant  law,  seeks  a  recovery  for  im- 
provements, described  merely  as  "clearing  and  fencing,  removing 
stones  and  putting  the  land  in  a  state  of  cultivation,"  of  the  value 
of  one  hundred  and  fifty  dollars,  it  is  error  to  overrnle  a  motion  to 
make  such  complaint  more  specific.  Wallaee  v.  Brooker,  598 

POOR. 
See  County  Commfsstovfrs. 

POSTMASTER. 
See  Office  and  Officer. 

PRACTICE. 

BeeAppFAL;  Argument  of  Counsel  ;  Chattel  Mortgage;  Contempt, 
3,  4;  Conversion,  8,  4,  6;  Criminal  Law;  Divorce;  Drainage; 
Habt^as  Conrr?;  Highway;  Instructions  to  Jury;  Interrooa- 
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TORIES  TO  Jury;  Intoxicating  Liquor,  7,  8;  Judgment,  6;  New 
Trial;  Pleading ;  Promissory  Note,  5,  6;  Railroad,  10;  Ke- 
ceiver;  Recognizance,  3 ;  Statute  of  Frauds  ;  Statute  op  Li3ii- 
TATioNS,  4 ;  Superior  Court  ;  Supreme  Court  ;  Vendor  and  Pur- 
chaser, 1,2;  Verdict;  Will,  12. 

1 .  Motion fw  New  Ihial.^  Judgment, — Statute  RegukUing  Appeals. — ^A  motion 
for  a  new  trial  is  not  a  collateral  motion,  but  one  airectly  connected 
with  the  judgment,  and  80  long  as  it  remains  undisposed  of,  there 
can  be  no  final  judgment  within  the  meaning  of  the  statute  regulat- 
ing appeals.  New  Yorky  etc.,  J2.  R.  Co.  v.  Doane^  92 

'2.   f^tme, — Appeal  to  Supreme  OourL — Where  a  motion  for  a  new  trial  was 
filed  on  the  same  day  the  judgment  was  rendered,  and  was  not  dis- 
posed of  for  six  months  or  more,  there  was  no  final  judgpnent  from . 
which  to  appeal  until  the  ruling  on  the  motion.  i6. 

3.  Pleading. — Non  eat  Factum. — Harmlean  Error. — It  is  a  harmless  error  to 
Biistain  a  demurrer  to  an  unverified  answer  of  non  est  faetumy  where 
the  general  denial,  pleaded  with  it,  remains.        BaUton  v.  Moore^  24S 

A.  Evidence, — Exclusion  of. — Where  no  question  was  asked  a  witness,  nor 
anything  else  done  in  that  connection,  except  to  propose  to  the  court 
to  prove  certain  recited  facts,  no  question  is  presented  in  regard  to 
tiie  exclusion  of  his  testimony.  lb, 

5.  Kvidenee. — Answei^  to  Intei'i'vgatorie». — Judgmejtt. — In  determining  a  mo- 
tion for  ludgment  on  special  findings  notwithstanding  the  general 
verdiciy  the  evidence,  whether  documentary  or  otherwise,  can  not  be 
considered.  Cox  v.  Baicliffej  374 

6.  .SanK. — Unless  it  affirmatively  appear  that  the  facts  specially  found 
are  irreconcilably  in  conflict  with  the  general  verdict,  the  latter 
must  control.  lb. 

7.  Motion  for  New  Trial. — Questions  as  to  the  admission  of  evidence,  and 
as  to  the  assessment  of  damages,  which  are  not  presented  by  a  motion 
for  a  new  trial,  will  not  be  considered.  Trout  v.  Pereifuly  532 

S.  Pieadina. —  Uncertainty. — Mere  uncertainty  in  a  pleading  can  not  be 
reached  by  demurrer.    The  objection  must  be  made  by  motion. 

Sannes  v.  JtosSy  558 

•9.  Special  Finding. — Exception  to  Conclugum  of  Law  Admits  Correctness  of  Facts. 
—By  excepting  merely  to  the  conclusions  of  law  upon  a  special  find- 
ing of  facts  a  party  admits  that  the  facts  have  been  correctly  found. 

Kurtz  V.  Carr,  574 
PRESUMPTION. 

See  Appeal,  2 ;  Interrogatories  to  Jury,  1 ;  Judge  ;  Recognizance, 

3,  5 ;  Will,  8. 

PRINCIPAL  AND  AGENT. 
See  Intoxicating  Liquor,  2. 

Aviihority  to  Receive  Property  at  "  Landing.^*—  Wharf-boat.— NegHgenec—Lia- 
bUity  cf  Wharfinger. — One  who  has  authority  to  receive  and  take  prop- 
erty from  a  "landing"  has  authority  to  receive  and  take  it  from  a 
wharf-boat  stationed  and  used  at  a  particular  wharf,  and  constituting 
one  of  the  landing  facilities,  and  for  the  negligence  of  his  agents 
in  removing  the  property  from  the  boat,  resulting  in  the  loss  of  such 
property,  the  owner  of  the  wharf-boat  is  not  liable. 

Davis  T.  Reamer^  318 
PRINCIPAL  AND  SURETY. 

See  Partnership,  4 ;  Promissory  Note,  2 ;  Recognizance. 
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PROMISSORY  NOTE. 

See  Contract,  16 ;  Decedents*  Estates,  4 ;  Partnebship,  2,  3 ;  Stat- 
ute OF  Limitations,  3,  4. 

1.  Lutnidion  to  Jury. — Signing  and  Delivery  on  Sunday. — Brovinee  of  Jury. — 
In  an  action  on  a  promissory  note,  alleged  by  the  defendant  to  have 
been  signed  and  aelivered  on  Sunday,  an  instruction  "  that,  before 
the  defendant  can  successfully  make  out  that  kind  of  a  defence,  he 
should  have  pleaded  in  writing,  as  well  as  proved  by  a  fair  prepon- 
derance of  the  evidence,  that  he  not  only  executed  the  note  on  Sun- 
day, but  that  it  was  delivered  and  accepted  by  the  plaintiff  on  Sun- 
day," is  correct,  and  does  not  invade  the  province  of^  the  jury. 

Qmrad  v.  Kimie,  SSI 

2.  JVtncipa/  and  Surety. — Aceommodation  Endorier. — Subrogaiion.— One  who* 
becomes  accommodation  endorser  for  two  joint  makers  of  a  promis- 
sory note  at  the  request  of  only  one  of  such  makers,  upon  being^ 
compelled  to  pay,  is  subrogated  to  the  rights  of  the  original  creditor, 
and  may  maintain  an  action  against  the  other  maker,  both  presump- 
tively standing  to  him  as  principals.  Hoffman  v.  BuUeTf  S7I 

3.  Same. — Delivery. — Implied  Aulhariiy  of  One  Joint  Maker  to  Pi-ocwe  En- 
dcTBer. — A  promissory  note  is  not  a  complete  instrument  until  deliv- 
ery, and  the  possession  of  it  by  one  joint  maker  impliedly  authorizes- 
him  to  secure  an  additional  endorser.  /6. 

4.  Promise  to  Pay  After  Death. — Tentam/entary  Ditqxmtion. — An  instrument^ 
dated  and  signed,  reading,  "  One  day  after  my  death  I  promise  to  pay 
to  the  order  of  Nancy  M.  Jones  two  thousand  dollars,  to  be  paid  out 
of  my  estate.  For  value  received,  without  any  relief  from  valuation 
or  appraisement  laws,  with  6  per  cent,  interest  from  date  until  paid» 
and  attorney's  fees,"  is  a  promissory  note,  and  not  an  attemptea  tes- 
tamentary disposition  of  property.  Price  v.  Jonety  54S 

6.  Same. — Decedents^  Estates. — Filing  Note  as  Claim  AgainsL— Pleading. — It 
is  sufficient  to  file  a  note,  executed  by  a  deceased  person,  as  a  claim 
against  his  estate,  without  any  formal  complaint.  lb, 

6.  Same. — AUoi'ney^s  Fees. — Recovery  of. — The  stipulation  in  the  note  for 
attomev's  fees  entitles  the  payee  to  recover  them  without  any  specific 
demand  therefor.  Ih. 

7.  Same. — Consideraiion. — Agreement  of  Parties  as  to. — Where  parties  agree 
upon  a  consideration,  and  it  is  one  of  an  indeterminate  value,  the 
courts  will  not  substitute  their  judgment  for  that  of  the  parties,  but 
will  uphold  the  contract.  lb, 

8.  Same. — Conii^act  to  Pay  Member  of  Family  for  Services. — Where  there  is  an. 
an  express  promise  to  pay  for  services,  an  action  will  lie,  although 
the  promise  be  made  to  a  member  of  the  promisor's  family.  J6» 

PROSECUTING  ATTORNEY. 
See  Cbiminal  Law,  18. 

PROSTITUTION, 
See  Criminal  Law,  8  to  12. 

PUBLIC  USE. 
See  Telephone,  3,  4. 

QUANTUM  MERUIT. 
See  Contract,  11  to  13. 

QUIETING  TITLE. 
See  Husband  and  Wife,  1. 
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QUO  WARRANTO. 
See  Railroad,  22,  23. 

RAILROAD. 

See  Contract,  9;  Conversion,  4;  Drunkenness;  Master  and  Ser- 
vant, 4  to  14. 

1.  StattUory  Action. — CorUriinUory  Negligence.— CkintTihutory  negligence  is 
not  a  defence  to  an  action  based  upon  the  statute  imposing  upon 
railroad  companies  the  duty  of  fencing  their  tracks. 

Welty  V.  Indianapolis,  etc,  R.  R.  Co.,  65 

2.  Same, — Oattle-Guards. — The  failure  to  construct  cattle-guards,  where 
it  is  the  duty  of  the  railroad  company  to  construct  them,  is  regarded 
as  a  failure  to  fence.  lb, 

3.  Same. — Abandonment  of  Animal  by  Owner. — An  owner  who  abandons 
his  animal  can  not  recover,  although  it  enters  upon  the  track  of  a 
railroad,  and  is  killed,  at  a  place  where  the  company  has  failed  to 
perform  its  statutory  duty  by  fencing  its  track.  76. 

4.  Same. — Where  the  borrower  of  a  horse,  while  intoxicated,  rides  the 
animal  along  a  highway  to  a  railroad  crossing,  and,  there  being  no 
fence  or  cattle-guara  as  required  by  statute,  the  horse  turns  and  pro- 
ceeds upon  the  track  until  killed  by  an  approaching  train,  the  rail- 
road oompan^  is  not  liable  to  the  owner  in  an  action  based  upon  the 
statute  requiring  such  companies  to  keep  their  tracks  securelv 
fenced.  lb. 

6.  Action  for  Damages. —  Wifful  Killing. — Sufficiency  of  Complaint. — A  com- 
plaint against  a  railroad  company,  to  be  good  as  charging  wilfulness 
m  the  killing  by  a  train  of  cars  of  a  person  for  who^e  death  dam- 
ages are  sought  to  be  recovered,  must  show  that  the  deceased  was 
purposely  or  wilfully  killed,  or  that  the  train  was  purposely  or  wilfully 
run  upon  him.  It  is  not  sufficient  to  charge  that  the  acts  in  the 
management  of  the  train,  resulting  in  the  death,  were  purposely  and 
wilfufly  done.  Chicago,  etc.,  R.  R.  Co.  v.  Hedges,  S98 

6.  Same, — Trespasser. — A  railroad  company  is  not  liable  for  the  killing 
of  a  person  unlawfully  upon  its  track,  unless  the  killing  be  wilful.  lb. 

7.  Same. —  Use  (^  Track  as  Pdrt  of  Highway. — Where  a  part  of  a  railroad 
track,  not  within  the  limits  of  a  street,  is  habitually  used  by  the  pub- 
lic in  approaching  the  railroad  depot,  with  the  knowledge  and  con- 
sent of  the  company,  a  person  so  using  it  is  not  a  trespasser.  /6.' 

8.  Same. — Negligence.  — Liability  of  Company. — Insti-uetion. — An  instruction 
that  although  the  person  injured  was  unlawfully  upon  the  railroad 
track  "  the  company  will  be  responsible  if  its  employees  are  guilty  of 
gross  or  reckless  negligence,  and  could  have  avoided  the  accident  by 
the  exercise  of  reasonable  and  ordinary  care  and  watchfulness,"  is 
erroneous  under  any  issue.  lb. 

9.  Same. — Pleading. — In  pleading,  the  words  "gross  negligence"  and 
"  recklessness"  can  not  be  substituted  for  wilfulness.  lb. 

10.  •Same. — Evidence. — Practice. — Evidence  of  wilful  conduct  is  only  avail- 
able under  a  pleading  charging  wilfulness.  lb. 

11.  Same.— Care  Required  in  Crossing  Thick. — A  person  about  to  cross  a 
railroad  track  must,  to  be  free  from  negligence,  take  such  precau- 
tions as  could  reasonably  be  expected  from  an  ordinarily  prudent  per- 
son under  like  circumstances;  but  the  fact  that  he  does  not,  at  the 
instant  of  stepping  upon  the  track,  look  to  ascertain  if  a  train  is  ap- 
proaciiing,  is  not  conclusive  of  want  of  due  care  on  his  part.  lb. 

12.  Same, — Contributory  Negligenee, — Deceptive  Appearances. — Negl  igence  can 
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not  be  imputed  to  one  who  is  deceived  hj  appearances  calculated  to 
deceive  an  ordinarily  prudent  man.  2b. 

13.  Same. —  When  Question  for  Jury. — When  there  is  evidence  tending  to 
show  that  the  plaintiff  was  thrown  off  his  guard  by  conduct  on  the 
part  of.the  defendant  which  mieht  have  such  effect  upon  an  ordinarily 
prudent  roan,  it  is  proper  to  suomit  the  question  of  contributory  neg- 
ligence to  the  jury.  lb, 

14.  PuJblie  Aid.—F(yrfeiture,^Repeal  of  SuOtUe.—Que  OWcMfd— That  part 
of  section  18  of  the  act  of  1869  (Acts  1869,  Spec.  Sees.,  p.  92,  section 
4062|  B.  S.  1881),  providing  that  a  failure  on  the  part  of  a  railroad 
company,  to  which  a  donation  has  been  voted,  to  complete  its  road 
within  three  years  from  the  levying  of  the  special  tax,  or  within  the 
additional  year  that  might  be  given  by  the  board  of  commissioners, 
should  forfeit  the  right  of  the  company  to  the  donation,  was  repealed 
by  the  act  of  January  30th,  1873  (Acts  1873,  p.  184).  Indianapolis, 
e(e.,  J2.  W.  Co,  v.  Boards  etc,  70  Ind.  385,  criticised. 

Boardf  etc.,  v.  Cenler  Township,  4^ 

15.  Same, — AelqfJanwvry  SOth,  1873, — Order  of  Forfeiture  by  County  Commis- 
sioners on  PetUum  and  Notice, — Under  the  act  of  January  30th,  1873, 
there  could  only  be  a  forfeiture  when  the  county  board,  on  the  appli- 
cation of  twentv-five  freeholders  and  after  notice,  should  make  an  or- 
der cancelling  the  donation.  lb, 

16.  Same, — Such  an  order  could  not  be  made  until  after  the  expiration 
of  three  years  from  the  placing  of  the  tax  upon  the  duplicate,  and, 
if  before  that  time  the  railroad  company  should  expend  in  the  con- 
struction of  its  road  in  the  township  a  sum  equal  to  the  donation, 
there  could  be  no  forfeiture.  lb. 

17.  Same. —  When  Act  of  187S  Applies  to  Proceedings  begun  under  Act  of  1869. 
— Where  a  railroad  company,  to  which  aid  was  voted  under  the  act 
of  1869,  had  until  June,  1874,  within  which  to  complete  its  road,  and 
the  special  tax  was  collected  during  the  years  1871,  1872  and  1873, 
the  act  of  January  30th,  1873,  relating  to  the  method  of  forfeiture, 
would  apply.  lb. 

18.  Same, —  Where  Forfeiture  not  Declared,  Railroad  Entitled  to  Donation  Not- 
withstanding  Delay  in  Work, — Where  a  donation  was  voted  by  a  town- 
ship under  the  act  of  1869,  to  aid  in  the  construction  of  a  railroad,  and 
there  was  no  forfeiture  under  section  18  of  that  act,  nor  under  the  act 
of  1873,  by  which  such  section  was  repealed,  nor  under  any  subsequent 
act,  the  railroad  company  is  entitled  to  the  money  donated,  although 
its  road  was  not  completed  until  1880.  Act  of  March  7th,  1877,  Acts 
1877,  Reg.  Sess.,  p.  111.  76. 

19.  Same.-- Act  (f  March  llth,  1875,— Effect  ^ Proviso.— The  act  of  March  1 1th, 
1875,  re-enacts  the  second  section  of  the  act  of  January  30th,  1873, 
only  changing  the  time  from  three  to  ^ve  ^ears,  within  which  the 
railroad  company  shall  expend  in  the  township  a  sum  equal  to  the  do- 
nation, and  the  proviso  to  the  act  of  1875,  that  it  shall  not  applv  to 
any  railroad  where  three  years  have  elapsed  since  the  special  tax  shall 
have  been  placed  on  the  duplicate,  merely  denies  to  such  company 
the  benefit  of  the  extension  of  time.  lb. 

20.  Same. — Alterations  in  Line. — Alterations  in  the  line  of  the  road  which 
do  not  change  the  terminal  points,  nor  materially  affect  the  general 
route,  will  not  defeat  the  right  of  the  company  to  a  donation.        lb, 

21.  Formation  of  Corporation, — Subscription  to  Stock. — Mitst  be  tn  Good  Faith, — 
Ability  to  Pay. — Under  the  statute  providing  for  the  formation  of  rail- 
road corporations  and  requiring  stock  to  the  amount  of  at  least  fifty 
thousana  dollars  to  be  first  subscribed,  the  subscriptions  must  be  made 
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in  good  faith,  by  persons  who  have  a  reasonable  expectation  of  ability 
to  pay.  Holman  v.  State^  ex  rd.,  o69 

2!L  JSame, — Quo  Warranto, — State  not  Concluded  by  Artielee  of  Association, — 
In  a  direct  proceeding  by  the  State,  by  (pno  loarrantOj  against  individu- 
als who  assume  to  act  as  a  railroad  corporation,  requiring  them  to 
show  cause  for  so  acting,  a  showing  b^  the  defendants  of  the  filing  of 
articles  of  association  and  a  subscription  of  the  minimum  amount  of 
stock  re<|uired  by  law  is  not  conclusive  upon  the  State.  J  b. 

23.  Same,— Ineolreney  of  Subaeribers.-^ Forfeiture, — Where  it  is  established  in 
such  proceeding  that  the  subscribers  to  a  large  part  of  the  fifty  thou- 
sand dollars  of  stock  are  insolvent,  and  were  so  at  the  time  they  sub- 
scribed, with  no  expectation  of  ability  to  pay,  a  forfeiture  will  be  de- 
clared, lb, 

RATIFICATION. 

See  Infant,  3 ;  Judgment,  8. 

REAL  ESTATE. 

8ee  Criminal  Law,  1  to  4 ;  Decedents'  Estates,  1,  2;  Family  Settle- 
ment ;  Husband  and  Wife,  1 ;  Judgment,  1  to  4, 9 ;  Landlord  and 
Tenant;  Married  Woman;  Pleading,  7;  Real  Estate,  Action 
TO  Recover  ;  Sheriff's  Sale  ;  Taxes  ;  Vendor  and  Purchaser  ; 
Will. 

REAL  ESTATE,  ACTION  TO  RECOVER 

See  Judgment,  2. 

1.  Defence,— Equitable  Mortgage, — Where  one  holding  a  deed  absolute  on 
its  face  sues  to  recover  possession  of  the  land  therein  described,  the 
person  in  possession  may  defeat  a  recovery  by  proof  that  the  deed 
was  taken  as  security  for  money  loaned  to,  or  advanced  as  a  loan  for, 
the  person  in  possession.  The  real  nature  of  the  transaction  may  be 
inquired  into,  and  what  purports  to  be  an  absolute  deed,  whether 
made  by  the  party  claiming  the  equitable  right,  or  pursuant  to  a 
judicial  proceeding,  or  otherwise,  may  be  shown  to  be  in  legal  effect 
only  a  mortgage.  Cox  v.  Ratdiffe,  374 

2.  Samc—Shei-^'s  Sale, — Agreement  by  Purchaser  to  Extend  iSme  for  Re- 
demption.— Salute  of  Frauds. — An  agreement  made  during  the  year  for 
redemption  by  the  purchaser  at  sheriff's  sale,  or  his  assignee,  by 
which  the  time  for  redemption  is  extended,  is  valid,  and  will  pre- 
vent such  purchaser  or  assignee  from  acquiring  title  made  under 
such  sale.    Such  a  contract  is  not  affected  by  the  statute  of  frauds.    lb. 

3.  Same, — Evidence. — In  an  action  for  possession  of  real  estate,  where 
the  plaintiff  claims  an  absolute  legal  title  under  a  deed,  it  is  proper 
to  admit  evidence  showing  that  the  plaintiff  has  another  action 
pending  to  foreclose  the  defendant's  equity  of  redemption  in  the  same 
land,  thereby  treating  such  deed  as  a  mortgage,  and  this,  notwith- 
standing the  fact  that  the  foreclosure  suit  was  originally  joined 
with  the  suit  in  ejectment,  and  the  causes  of  action  subsequentlv 
separated.  lb. 

RECEIVER. 

1.  Jurisdiction. — Judge  in  Vaeation, — Under  the  provisions  of  section  1222, 
R.  S.  1881,  a  judge  in  vacation  is  clothed  with  the  same  power  and  au- 
thority relative  to  the  appointment  of  receivers,  as  is  tne  court  itself 
when  in  regular  and  open  session,  and  his  acts,  orders  and  proceed- 
ings in  such  premises  are  the  judicial  proceedings  of  the  court 
whereof  he  is  judge.  Prasley  v  Lambj  171 

2.  Same, — Voluntary  Appearance  cf  Defendant, — Where  a  complaint  is  filed 
by  one  partner,  before  a  judge  in  vacation,  aslting  the  appointment 
of  a  receiver,  and  the  defendant,  a  co-pnrtner,  voluntarily  appears  to 
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such  action  and  files  his  answer,  without  process,  and  submits  the  same^ 
such  judge  thereby  acquires  full  and  complete  jurisdiction  both  of  the 
subject-matter  of  the  action  and  the  persons  of  the  parties,  such  vol- 
untary appearance  being  equivalent  to  the  service  of  process.         76. 

3.  Same. — CoUaUral  Attack. — The  regularity  or  legality  of  the  appoint- 
ment of  a  receiver  by  a  judge  in  vacation,  who  has  acquirea  juris- 
diction of  the  subject-matter  of  the  action  and  the  parties  tliereto,  can 
not  be  questionea  collaterally  in  a  sul>sequent  action.  lb. 

4.  Same. — Appeal  to  Supreme  Court. — Whenever  the  court  or  judge,  either 
in  term  time  or  vacation,  appoints  or  refuses  to  appoint  a  receiver, 
the  party  aggrieved  may,  under  the  provisions  of  section  1231,  R.  S. 
1881,  within  ten  days  thereafter,  appeal  from  the  decision  of  such 
court  or  judge  without  awaiting  the  final  determination  of  the  case. 

lb. 

6.  Appointment  by  Judge  in  Vacation. — Inwlvent  Corporation. — Under  section 
1222,  B.  S.  1881,  a  jud^  in  vacation  may  appoint  a  receiver  for  a  cor- 
poration which  is  in  "  imminent  danger  of  insolvency." 

First  NalH  Bank,  etc.,  v.  U.  S.  Encaustic  TUe  Co.,  227 

6.  Same. — Anemer  Admitting  Complaint.  —Adversary  Proceeding. — Upon  the 
filing  of  a  complaint  against  such  a  corporation,  alleging  such  cause 
for  the  appointment  of  a  receiver,  an  answer  admitting  the  trutii  of 
the  complaint  does  not  make  the  suit  less  adversary  in  character  than 
it  otherwise  would  be.  lb. 

7.  Same. —  Vduntaiy  Appearance  of  Defendant. — The  voluntary  appearance 
of  the  defendant  in  such  proceeding  is  equivalent  to  the  service  of  pro- 
cess, and  the  suit  is  commenced  and  pending  at  and  from  the  time 
of  such  appearance.     Sections  315  and  1230,  K.  8.1881.  lb. 

8.  Same. —  Validity  of  Proceeding  in  Vacation. — Collateral  Attack. — The  court 
having  jurisdiction  of  the  subject-matter  of  the  suit  and  of  the  parties, 
the  proceedings  and  orders  of  the  judge  in  vacation  are  the  ])roceed- 
ings  and  orders  of  the  court,  and,  even  if  erroneous,  are  not  void, 
and  can  not  be  collaterally  attacked.  lb, 

RECOGNIZANCE. 

See  Bastardy,  2. 

1.  Defects  do  not  Invalidate. — Forfeiture.  —  Mayor  of  City. — Criminal  ixwr.— 
Although  a  recognizance  taken  by  the  mayor  of  a  cit^,  for  the  appear- 
ance beiore  him  of  one  charged  with  felony,  is  by  mistake  made  pay- 
able to  the  city,  instead  of  to  the  State,  and  to  answer  a  charge  of  hav- 
ing violated  "  an  ordinance  of  said  city,"  instead  of  a  statute  of  the 
State,  it  is  valid  and  binding,  and  upon  forfeiture  may  be  enforced 
by  the  State.   Sections  1221  and  1715,  R.  S.  1881.    State  v.  Soudriette,  S06 

2.  Forfeiture. — Averments  as  to  Amount  of  Bail  and  Gfficer  Taking  Same. —  Un-^ 
certainty  of  Complaint. — Where,  in  an  action  on  a  forfeited  recognizance, 
the  averments  of  the  complaint,  as  to  the  officer  before  whom  the  recog- 
nizance was  entered  into  and  as  to  the  amount  of  bail  which  had  been 
fixed  in  the  cause,  were  too  uncertain,  but  such  averments,  in  connec- 
tion with  the  copy  of  the  recognizance  filed  with  the  complaint  and 
the  official  endorsements  upon  it,  show  that  the  recognizance  was  en- 
tered into  before  the  sherifl'  who  ari-ested  and  had  in  custody  the 
principal  therein,  and  that  the  sum  of  $1,000  was  endorsed  upon  the 
warrant  by  the  clerk  who  issued  it,  such  complaint  is  sufficient  on 
demurrer.    Section  1684,  R.  S.  1881.  Carmody  v.  State^  646 

3.  Same. — Auihmity  of  Deputy  to  Act  for  Sheriff  Presumed.  —  Defence.  —  In 
such  case,  the  authority  of  a  deputy  to  act  for  and  in  the  name  of  the 
sheriff  will  be  presumed.  If  in  fact  he  had  no  authority  to  so  act,  it 
will  constitute  matter  of  defence.  76. 
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4.  SaiM, — Ckmiinuing  Recognizance. — Answer. — An  answer  in  such  case,  al- 
leging that  the  trial  court  made  no  order  directing  the  sheriff  to  take  a 
continuing  recognizance,  but  failing  to  aver  that  the  principal  therein 
did  not  desire  to  enter  into  a  continuing  recognizance,  is  insufficient. 
Section  1713,  R.  S.  1881.  Ih. 

6.  Same. — PresumptUm  €f  Desire  to  Execute  Reeogniaanee. — In  the  absence  of 
allegations  of  duress  or  constraint,  it  will  be  presumed  that  the  prin- 
cipal and  sureties  desired  to  enter  into  the  recognizance  to  which  their 
names  are  found  attached,  and  the  execution  of  which  is  admitted.    1 6. 

6.  Same. — Order  Fixing  Bail. — Return  of  Indictment. — An  answer,  averring 
that  the  trial  court  did  not,  on  the  return  of  the  indictment  or  at  any 
time  afterwards,  fix  the  amount  of  bail  required  of  the  defendant,  but 
not  averring  that  no  such  order  had  been  made  prior  to  the  return  of 
the  indictment,  is  insufficient.  Ih. 

7.  Same, — General  Order  of  Court  Fixing  Amount  of  Bail  During  Term. — Ex- 
eeptiona. — ^^Discriminating  Judgment.^*  —  The  right  of  a  party  charged 
with  a  felony  to  have  a  discriminating  judgment  exercised  in  deter- 
mining the  amount  of  bail  in  his  particular  case,  does  not  restrain 
the  courts  from  making  a  general  order  fixing  the  amount  of  bail 
which  shall  be  thereafter  required  during  a  given  term,  in  certain 
classes  of  bailable  offences,  and  from  enforcing  such  an  order  in  all 
cases,  except  where  the  exercise  of  a  discriminating  judgment  is  by 
some  means  specially  invoked,  or  some  question  is  made  upon  the  al- 
leged injustice  of  its  operation  in  a  particular  case.  /ft. 

RELEASE. 
See  Contract,  16  to  19. 

RENTS. 
See  Sheriff's  Sale,  3;  Telephone,  1. 

REPEAL  OF  STATUTE. 
See  Intoxioatinq  Liquor,  5 ;  Railroad,  14 ;  Sheriff's  Sale,  3. 

RES  ADJUDICATA. 

See  CONTRACT,  9 ;  Decedents'  Estates,  2,3;  Former  Adjudication; 

Judgment,  2. 

RESCISSION. 
See  Infant,  1,  3. 

RESPONDEAT  SUPERIOR 
See  Master  and  Servant. 

REVIEW  OF  JUDGMENT. 
See  Judgment,  5,  6. 

RIGHTS  AND  REMEDIES. 
See  Drainage,  9;  Telephone,  8;  Vendor  and  Purchaser,  1,  2. 

SALR 

See  Contract,  1, 2 ;  Conversion,  1, 2 ;  Decedents'  Estates,  1, 2 ;  Drain- 
age. 4 ;  Gravel  Road  ;  Intoxicating  Liquor,  1  to  6 ;  Judgment, 
9;  Landlord  and  Tenant;  Real  Estate,  Action  to  Recover,  2; 
Sheriff's  Sale. 

SAVINGS  BANK. 

See  Banks  and  Banking. 
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SET-OFF. 

1.  Judatnent. — Equity. — It  is  only  when  equity  and  good  conscience  require 
it  that  a  court  can  order  one  judgment  to  be  set  off  against  another. 

Beard  v.  PueU,  6S 

2.  Same, — Huaband  and  Wift. — Asgignmmt  qf  Judameni  io  Wi/e  to  Beimburm 
Her  for  Money  Adoaneed  to  ProaeeuU  Adion, — Where  a  husband  assigns 
a  judgment  to  his  wife  to  reimburse  her  for  money  advanced  to  him 
to  aid  in  the  prosecution  of  the  action  in  which  it  was  obtained,  the 
judgment  defendant  can  not,  in  an  action  subsequently  brought  for 
that  purpose,  offset  judgments  held  by  him  against  the  husband 
against  the  judgment  so  held  by  the  wife.  lb. 

SETTLEMENT. 
See  GoNTBAGT,  6 ;  Decedents'  Estates,  3 ;  Fjucilt  Settlememt. 

SHERIFF. 
See  Becoqnizance,  2  to  7. 

SHERIFFS  SALE. 
See  Judgment,  9 ;  Real  Estate,  Action  to  Recover,  2,  3. 

1.  Agreement  by  Purchaser  io  Extend  Time  for  Redemplicn.—StaitUe  (^Frauds. 
— An  agreement  made  during  the  year  for  redemption  by  the  pur- 
chaser at  sheriff's  sale,  or  his  assignee,  by  which  the  time  for  redemp- 
tion is  extended,  is  valid,  and  will  prevent  such  purchaser  or  assignee 
from  acquiring  title  made  under  such  sale.  Such  a  contract  is  not 
affected  by  the  statute  of  frauds.  Cox  v.  RoUdiffe,  S74 

2.  Under  Sniisfied  Jud(/ment  Void. — Where  a  judgment  has  in  fact  been 
fully  paid  and  satisfied,  a  subsequent  sale  of  real  estate  thereunder  to 
any  person  having  actual  or  constructive  notice  of  such  fact  is  void, 
and  will  paas  no  title.  Chapin  v.  MeLarenj  66S 

3.  Mortgage. — Foreclosure. — Redemption. — Change  in  Lav  Relating  to. — Ua- 
bilily  for  Rent. — In  1875,  H.  mortgaged  land  to  E.  In  1878,  J.  recovered 
a  judgment  against  H.,  on  which  the  same  land  was  sold,  J.  becoming 
the  purchaser,  and  obtaining  a  sheriff's  deed  on  March  25th  1879,  un- 
der which  he  went  into  possession.  In  July,  1879,  E.  obtained  a  de- 
cree foreclosing  his  mortgage,  the  land  was  sold  thereunder,  he  be- 
coming the  purchaser,  and  receiving  a  sheriff's  deed  on  September 
27th,  1880,  up  to  which  time  J.  remained  in  possession.  Action  by  £. 
against  J.  to  recover  for  rent  during  the  year  for  redemption. 

Heldf  that  the  redemption  law  of  March  31st,  1879,  which  was  in  force 
when  the  sale  to  E.  was  made,  and  which  repealed  by  implication 
the  act  of  1861,  governs,  and  that  J.  is  liable.  Edwai-ds  y.  Johnson^  694 

4.  Same. — Possession  Street  to  Modifieations  in  Redemption  Lav. — Persona 
who  purchase  or  go  into  possession  of  lands,  upon  which  there  are  sub- 
sisting encumbrances,  do  so  subject  to  any  modification  in  the  redemp- 
tion law  which  it  is  competent  for  the  Legislature  to  make,  respect- 
ing the  contracting  parties.  ^  lb, 

5.  Same. —  Vested  Rights. — Constitutional  Lav. — Obligation  of  Contracts. — 
There  are  no  vested  rights  in  the  law  generally,  nor  in  legal  remedies, 
and  it  is  competent  for  the  Legislature  to  make  changes  in  these  so 
long  as  they  do  not  affect  the  obligation  of  contracts.  lb, 

SPECIAL  FINDING. 

See  Contract,  6;  Drainage,  23,  24;    Highway,  1;   Practice,  6,  9; 

Verdict. 

SPECIAL  JUDGE. 
See  JriKJE. 
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STATUTE. 

See  Appeal,  3 ;  Assignment  fob  Benefit  of  Creditors  ;  Chattei* 
Mortgage;  Criminal  Law,  11,  13,  19,  21 ;  Drainage,  1,  5, 10,  17 
to  20,  22 ;  Exemption  from  Execution  ;  Gravel  Road  ;  Habeas 
Corpus,  2,  4;  Husband  and  Wife,  2;  Instruction  to  Jury,  6; 
New  Trial,  1;  Bailroad,  1,  14, 15,  17  to  19;  Receiver,  1,  6,  7; 
Recognizance,  1,  2,  4;  Statute  of  Frauds;  Statute  of  Limita- 
tions; Telephone;  Will,  5,  6. 

1.  RetUraint  of  Personal  Liberty. —Qmstniction. — Statutes  which  may  oper- 
ate in  restraint  of  personal  liberty  must  be  strictly  construed. 

WUlia  V.  Baylesy  S6S 

2.  Forfeitures. — Conatruction. — Statutes  providing  for  forfeitures  will  not 
be  extended  by  construction  so  as  to  work  a  forfeiture. 

Boardy  eiCf  v.  (Jenter  Toumship,  4^f 

STATUTE  CONSTRUED. 

See  Banks  and  Banking;   City;    Criminal  Law,  3;   iNTOXiCATiNa 
LiquoR,  5;  Judgment,  7;  Statute;  Telephone,  6. 

STATUTE  OF  FRAUDS. 

See  Contract,  10, 11;  Real  Estate,  Action  to  Recover,  2;  Sheriff'* 

Sale,  1. 

Defence  Personcd, — The  defence  of  the  statute  of  frauds  is  a  personal  one^ 
and  a  creditor  can  not  make  it  for  a  debtor  who  insists  upon  per- 
forming his  oral  agreement.  Wright  v.  Jones,  17 

STATUTE  OF  LIMITATIONS. 
See  Husband  and  Wife,  5. 

1.  Clam,  by  County  Qerkfor  Extra  Services. — *^  Account." — An  itemized  claim 
by  the  county  clerk  for  extra  services  is  an  "  account"  within  the 
meaning  of  section  292,  R.  S.  1881,  limiting  the  right  of  action  there- 
on to  six  years.  kelson  v.  Board y  eic.y  287 

2.  Disability, — The  statute  of  limitations  begins  to  run  ut  the  time  the 
cause  of  action  accrues,  although  the  party  is  under  legal  disability, 
but  where  it  has  fully  run  during  such  disability  the  action  may  be 
brought  within  two  years  after  the  removal  thereof. 

\  Barnett  v.  Harshbargery  41(^ 

3.  Promissory  Note. — Payment. — Heading.— To  an  answer  to  a  complaint 
declaring  on  a  promissory  note,  alleging  that  the  cause  of  action  did 
not  accrue  within  twenty  years,  a  reply  that  the  defendant  had  made 
payments  on  the  note  within  twenty  years,  which  were  endorsed  there- 
on, and  that  the  defendant  "  then  and  there  and  thereby  acknowl- 
edged the  validity  of  such  note  and  promised  to  pay  the  same,''  is 
good.  Willey  v.  State,  ex  rel.,  4^3 

4.  Same. — Payment  only  Prima  Fade  Evidence  of  New  Contract. — Bebutting 
Evidence. — fVoc^ice.— Under  sections  301  and  303,  R.  S.  1881,  payment 
on  the  cause  of  action  is  only  pnma  facie  evidence  of  a  new  or  contin- 
uing contract  and  may  be  rebutted  by  other  evidence,  but  the  ques- 
tion as  to  whether  the  rebutting  evidence  is  sufficient  is  for  the  trial 
court.    The  Supreme  Court  will  not  weigh  the  evidence.  Ib» 

STREET. 
See  Railroad,  7. 

SUBROGATION. 
See  Promissory  Note,  2. 

SUICIDE. 
See  Life  Insurance,  3. 
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SUMMONS. 
See  JuDOMEMT,  6. 

SUNDAY. 
See  PR0MI8B0BY  Note,  1. 

SUPERIOR  COURT. 
See  New  Trial,  5. 

1.  Marion  Superior  Court — Pcaiiea  noi  Appealing  to  Oeneral  Term  eon  not 
Appeal  to  &qtreme  Gourl, — DUmiaal  of  Aj>peal. — Where  parties,  against 
wnom  judgment  is  rendered  in  the  Marion  Superior  Court  at  special 
term,  do  not  join  in  an  appeal  to  the  general  term  of  such  court,  they 
are  not  parties  to  the  judgment  of  the  court  in  general  term,  and  an 
appeal  by  them  from  sucn  judgment  to  the  Supreme  Court  will  be 
dismissed.  McNeely  y.  HoUiday,  324 

2.  Same, —  When  Appeal  will  Lie  from  Judgment  at  Special  Term  to  Supreme 
Coui^L — No  appeal  will  lie  from  the  judjnnent  of  the  Marion  Superior 
Court  at  special  term,  directly  to  the  Supreme  Court,  except  where 
some  of  the  judges  of  the  general  term  are  shown  to  be  incompetent, 
and  then  only  when  an  appeal  is  perfected  within  one  year  from  the 
rendition  of  the  judgment    Section  1362,  R.  S.  1881.  J6. 

SUPREME  COURT. 

See  Appeal  ;  Aboument  of  Counsel  ;  Contempt,  4 ;  Criminal  Law,  13, 
22,  23,  25,  26,  33;  Instructions  to  Jury,  3  to  6;  New  Trial,  4,  6; 
Receiver,  4;  Statute  of  Limitations,  4;  Superior  Court;  Ven- 
dor AND  Purchaser,  2. 

1.  Inalruetions. — Bri^,^Praelice. — Where  the  l^^l  proposition  involved 
in  an  instruction  is  not  stated  in  the  brief  of  counsel,  and  nothing 
more  is  done  than  to  indicate  to  the  court  the  page  of  the  record  on 
which  it  may  be  found,  with  general  observations  concerning  it,  the  ob- 
jection to  it  will  not  be  considered. 

JSorthnoesteim  M,  L,  Lu.  Co.  v.  HaaeleU,  £1^ 

2.  Same, — New  Trial. — EMenee. — Bill  of  EtxepHone. — A  motion  for  a  new 
trial,  based  on  alleged  errors  arising  on  the  admission  and  exclusion 
of  evidence,  which  refers  to  the  evidence  as  set  out  in  a  bill  of  excep- 
tions not  yet  filed,  presents  no  question.  A, 

3.  Inetrvctione  to  Jury, — Harmleu  Error. — Pradiee, — A  judnnent  will  not 
be  reversed  on  account  of  an  erroneoQs  instruction  which  results  in 
no  injury  to  the  appellant.  Davis  v.  Beoanerf  SIS 

4.  Bill  of  EjDoeptions, — Omiseion  of  Evidenee, — The  Supreme  Court  will  not 
consider  or  decide  any  question  which  depends  for  its  decision  on 
the  evidence  in  the  cause,  where  the  bill  of  exceptions  shows  affirma- 
tiyely  that  it  does  not  contain  all  the  evidence. 

MeNeehf  v.  HoBiday,  S24 

5.  Behearinf, — Amendment  qf  Beeord — ^The  Supreme  Court  will  not  grant 
a  rehearing  in  order  that  the  record  may  be  amended. 

Board,  etc.,  v.  Center  Townthipy  4^2 

6.  Judical  Noitiee,~^Term8  <^  Cireuit  Court. — The  Supreme  Court  takes  ju- 
dicial notice  of  the  time  when  the  terms  of  a  circuit  court  begin. 

Coamody  v.  Stale,  646 
SURETY. 

See  Partnership,  4 ;  Promissory  Note,  2. 

SURVIVING  PARTNER. 
See  Partnership,  1,  2. 
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TAXES. 

See  Drainage,  10. 

I^iymmt  by  One  in  PMseasUm  Under  Legal  TUlt, — Lien, — Mortgage, — For  taxes 
paid  by  him  while  in  possession  under  the  legal  title  a  person  can  not 
enforce  a  lien  upon  the  real  estate  as  against  one  who  obtains  title 
thereto  through  the  foreclosure  of  a  mortgage  already  existing 
thereon.  Snoddy  v.  LeavitL  367 

TELEPHONE. 

1.  State  FUfjulation, — Act  LhniUntj  Rental  Price  of  Instruments. — Oonatitu- 
tionul  Law. — The  State  has  the  right  to  prescribe  the  maximum  price* 
which  a  telephone  company  shall  charge  for  the  use  of  its  tele- 
phones, and  the  act  of  April  13th,  1885,  limiting  the  rental  price  of 
such  instruments,  and  also  the  amount  which  shall  be  collected  for 
conversations  between  cities  and  villages^  is  constitutional. 

BoekeU  Y.  StxUe,  S50,  599 

2.  Same. — Patent. — Poicer  of  Stale  to  Eegulate  P'operty  Created  Under. — The 
fact  that  the  teleplione  and  appliances  are  articles  patented  under  the 
Constitution  and  laws  of  the  United  States,  while  vesting  in  the 
patentee,  his  heirs  and  assigns,  the  exclusive  right,  for  a  limited  time, 
to  make,  use  and  vend  the  tangible  property  brought  into  exiKtence 
by  the  application  of  the  discovery  covered  by  the  letters  patent, 
does  not  preclude  State  regulation  of  the  property  thus  brougnt  into 
existence.  lb, 

3.  Same. — Property  Devoted  to  Public  Use. — In  legal  contemplation  all  the 
instruments  and  appliances  used  by  a  telephone  company  in  the  pros- 
ecution of  its  business  are  devoted  to  apuolic  use,  and  property  thus 
devoted  to  such  use  becomes  a  legitimate  subject  of  legislative  regula- 
tion. 76. 

4.  Same, — OuararUeed  Rights  in  Property. — State  regulation  of  property 
devoted  to  a  public  use  is  not  the  talking  of  property  for  a  public  pur- 
pose within  tne  meaning  of  section  21,  of  article  1,  of  the  Constitu- 
tion of  this  State,  nor  is  it  an  interference  with  the  guaranteed  rights 
of  the  citizen  in  private  property.  Jb, 

6.  Same. —  Word  "Telephone"  Ineludes  all  Instruments  for  Reception  and 
Transmission  of  Messages.— The  word  "telephone,"  as  used  in  the  act  of 
April  13th,  1885,  was  intended  to  designate,  and  did  in  fact  refer  to 
an  apparatus  composed  of  all  the  usual  and  necessary  instruments  for 
the  transmission  and  reception  of  telephonic  messages,  and  not  to  a 
single  instrument  only.  lb, 

6.  &tme, — Term  of  Art — Evidence. — The  word  "telephone"  having  be- 
come a  term  of  art,  evidence  is  admiHsible  to  explain  its  proper  mean- 
ing, lb, 

7.  Same,—'LegidaHve  IiUention. — There  being  nothing  in  the  act  of  April 
13th,  1885,  or  in  other  laws,  which  requires  a  telephone  company  to 
construct  a  new  line  against  its  will,  or  to  maintain  an  old  line  longer 
than  it  may  feel  justified  in  doins,  evidence  that  it  could  not  con- 
struct, or  continue  to  use,  a  particular  line  at  the  price  limited  with- 
out loss,  can  not  be  considered  in  determining  the  l^islative  inten- 
tion in  passing  such  act.  lb. 

8.  Same. — Justice  or  Erpedieney  of  AcL — Remedy. — Where  a  statute  is 
one  which  the  Legislature  had  power  to  enact,  the  courts  can  not 
sit  in  judgment  upon  either  its  justice  or  expediency,  but  relief 
must  be  sought  of  tne  Legislature.  lb. 
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TENDER 
See  Intjlnt,  4;  IvjUNcnoN. 

TITLR 
See  ComrEBsiOK,  1,  2 ;  Masbieo  Wokan. 

TORT. 
See  Conyebsion;  Exemption  fbom  Execution. 

TOWNSHIP. 
See  Bailboad,  14  to  20. 

TOWNSHIP  TRUSTEE. 
See  Office  and  Offices. 

TRANSCRIPT. 

See  Evidence. 

TRESPASS. 
See  Railboad,  6,  7. 

TRIAL. 
See  Chattel  Mortgage;  Criminal  Law,  17;  New  Trial;  Wiu^  5. 

TRUST  AND  TRUSTEE. 

See  Assignment  for  Benefit  of  Creditors;  Husband  and  Wife,  1; 

Will,  1. 

TURNPIKE. 
See  Drainage,  4;  Gravel  RoaDw 

VACANCY. 
See  Office  and  Officer,  3. 

VARIANCE. 
See  Intoxicating  Liquor,  6 ;  Pleading,  2, 3. 

VENDOR  AND  PURCHASER. 
See  Contract,  1,  2;  Conversion,  1,  2;  Intoxicating  Liquor,  1,  2. 

1.  Purehaiw  Pendente  Lite. — Defence  by. — Where  a  purchaser  pendente  HU 
is  not  entitled  to  defend  his  right  in  his  own  name,  he  may  do  so  in 
the  name  of  his  grantor.  Roneil  v.  Bosadly  77 

2.  Same. — Supreme  QmrL— Judgment  Against  Infant — Appeal  after  JRemooat 
of  DisabilUy,  —  Cbnfemon  of  Errors.  —  Collusion.  —  JDefenee  by  Grantee  in 
Name  oj  Grantor. — R.,  claiming  to  own  land  which  had  been  deeded  to 
his  infant  son,  brought  an  action  against  the  latter  to  have  his  title 

Suieted,  which  wab  done.  R.  then  sold  the  land  by  warranty  deed  to 
r.,  and  the  latter  to  P.  After  R.'s  son  became  of  age  he  appealed  from 
the  judgment  in  favor  of  his  father  to  the  Suj^reme  Court  P.  filed 
an  application  to  be  allowed  to  defend,  either  in  his  own  name  or  in 
the  name  of  R.,  showing  his  interest,  and  alleging  that  R.  is  insolvent, 
and  that  he  and  his  son  had  colluded  to  procure  a  reversal  of  the 
judgment,  and  that  R.  had  executed  a  confession  of  errors..  Subse-  ^ 
quently  a  confession  of  errors  was  filed. 
Heldj  that  the  confession  of  errors  should  be  disregarded,  and  P.  allowed 
to  defend  in  R.*s  name.  lb. 

3.  Rights  of  Third  Persons. — Notice  to  Purchaser.— Inquiry, — Mortgage. — Sat' 
isfactio7iby  Mistake. — Where  a  mortgagee,  by  mistake  and  without  con- 
sideration, has  actually  entered  satisfaction  of  the  mortgage  on  the 
margin  of  the  record,  notice  given  by  him  to  a  subsequent  purchaser 
of  the  land  from  the  mortgagor,  who  still  owes  a  part  of  the  purchase- 
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mpnej,  that  he  has  a  claim  on  the  land,  and  that  the  entry  of  satis- 
faction is  a  forgery,  is  sufficient  to  pnt  such  purchaser  on  inquiry,  and 
further  payment  to  his  vendor  is  at  his  peril.  Clifl  v.  Naiy^  $55 

VENIRE  DE  NOVO. 
See  Conversion,  4 ;  Verdict,  6. 

VERDICT. 

See  Contract,  6 ;  Conversion,  8,  4 ;  Neqlioence,  1  to  S  ;  Practtge,  5, 6 ; 

Will,  12. 

1.  SpecUiL — Piimnce  of  Jury. — tVaclvee. — In  framing  and  returning  a  spe- 
cial verdict,  the  whole  duty  of  the  jury  is  discharged  when  they  have 
found  and  set  forth,  in  an  orderly  and  intelligiole  manner,  all  the 
principal  facts  which  were  proven  within  the  issues  submitted  to  them. 

Conner  v.  Oitizena  St.  E.  W.  Co.,  6g 

2.  Special  and  General, — Judgment. — Praeiioe. — Where,  under  the  statute,  a 
party  demands  a  special  verdict,  he  is  entitled  to  a  special  finding  of 
all  the  facts  proved  in  the  case,  and  to  the  judgment  of  the  court  upon 
those  facts.  Louimlie^  etc.,  R.  W.  Co.  v.  BalehfOS 

3.  Same. —  When  Qeneral  Verdict  Must  be  Disregarded. — If,  upon  a  demand 
being  made  for  a  special  verdict,  both  a  special  and  a  general  verdict 
are  returned  by  the  jury,  the  general  verdict  must  be  disregarded.  16. 

4.  Special. — A  special  verdict  should  be  limited  to  the  case  as  made  by 
the  pleadings,  should  find  all  the  facts  proven  under  the  issues,  and 
should  not  embody  or  state  conclusions  of  law. 

JHUfhurghf  etc,  R.  W.  Co.  v.  Adams,  151 

6.  Same.  —  Conclusions cf  LaWy  etc. —  Venire  De  Novo. — If  a  special  verdict  in- 
clude findings  of  evidence,  conclusions  of  law  and  matters  outside  the 
issues,  such  findings  will  be  disregarded;  still,  if  such  verdict,  strip- 
ped of  such  superfluities,  is  yet  sufficient  to  lead  up  to  and  support  a 
i'udgment  either  way  under  the  issues,  a  motion  for  a  venire  de  novo  will 
»e  overruled.  lb. 

6.  Interrogatories  to  Jury. — Answers  to  Must  be  Considered  as  a  Whole. — Gen- 
eral Verdict — /^'gc/icc— Where  the  jnry's  answers  to  interrogatories, 
taken  as  a  whole,  are  consistent  with  the  eeneral  verdict,  the  latter 
will  stand,  although  some  answers  separately  are  seeminglv  inconsist- 
ent therewith.  Davis  v.  JUaTner,  318 

VOLUNTARY  ASSIGNMENT. 

See  Assignment  for  Benefit  of  Creditors. 

VOLUNTEER 
See  County  Comsiissioners,  5. 

WAIVER. 
See  Bastardy,  3,  4;  Criminal  Law,  6;  Drainage,  11. 

WARRANTY. 
See  Contract,  1, 2 ;  Life  Insurance,  4 ;  Married  Woman. 

WHARFINGER. 

See  Principal  and  Agent. 

WILL. 

See  Contract,  10;  Family  Settlement;  Promissory  Norte,  4. 

1.  Construction. — Life-Estate. — Derise  (f  Fee  to  Trustee. — Where  all  the  fee 
of  a  wife's  estate  is  devised  by  her  to  a  trustee  with  the  power  of 
management  and  dinposition,  and  a  life-estate  in  part  of  it  is  carved 
out  for  her  husband,  with  the  remainder  in  fee  vested  in  the  trustee, 
the  husband  takes  no  greater  estate  under  the  will  than  that  carved 
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out  for  him.  Snch  a  devise  to  the  husband  shows  an  intention  on 
the  part  of  the  testatrix  to  make  the  testamentary  provision  take  the 
place  of  the  provision  made  by  law.  IVrigkt  v.  Jones,  17 

2.  Same, — Agreement  between  Hutband  and  Wife. — Election  by  Uugband. — 
MelinquishmerU, — Family  SeUlemeJiL — Where  a  husband,  to  secure  a  life- 
estate  in  the  homestead  owned  by  his  wife,  verbally  promises  to  re- 
linquish his  claim  to  all  other  interest  in  her  property,  and  she,  in 
consideration  of  that  promise,  undertakes  to  vest  such  life-estate  in 
him,  the  agreement  is  valid  and  may  be  carried  into  efifect  by  will, 
and  a  family  settlement  after  her  death.  lb. 

3.  Same. — Contract. — Equitable  Considaxition. — Debtor  and  Oreditor. — In  such 
case,  an  equitable  consideration  is  sufficient  to  uphold  the  contract  of 
the  husband,  and  he  may  perform  it,  notwithstanding  the  objections 
of  his  creditors.  lb. 

4.  Same. — Parol  Bartiium. — A  parol  partition  of  lands,  where  possession 
is  taken  or  retained  under  the  agreement  of  partition,  is  valid,  and 
the  principle  that  governs  such  partition  applies  to  family  settlements. 

lb. 

6.  Ckmtest  of. — Trial  by  Jwy.—The  provisions  of  section  409,  R.  S.  1881, 
providing  for  trial  by  the  court  of  causes  which  were  of  exclusive 
equitable  jurisdiction  prior  to  June  18th,  1852,  do  not  apuly  to  a 
proceeding  to  contest  a  will,  which  is  of  statutory  creation,  and  in  such 
proceeding  there  is  a  right  to  a  trial  by  jury.  Lamb  v.  Lamb,  456 

6.  Same, — Menial  Capacity  of  Testator, —  TTi^nesse*.— Sections  498  and  499, 
R.  S.  1881,  do  not  prohibit  the  parties,  in  a  proceeding  by  heirs  to  set 
aside  a  will,  from  testifying  as  to  facts  relating  to  the  mental  capac- 
ity of  the  testator,  although  his  executor  be  a  party  to  the  action.    /6. 

7.  Samc—EiToneotia  Statement  in  Will  as  to  Advancementfi. — Evidence. — For 
the  purpose  of  showing  the  mental  condition  of  the  testator,  evi- 
dence that  the  statements  in  the  wil]  that  he  had  advanced  the  sums 
designated  to  the  parties  named  are  erroneous,  is  admissible.         lb, 

8.  Same. — Rational  Disposition  (^  Property. — PregianptUm, — If  a  testator 
has  made  a  rational  disposition  of  his  property,  no  presumption 
of  unsoundness  of  mind  can  be  drawn  from  the  fact  that  the  distribu- 
tion is  unequal.  lb, 

9.  Same. —  Unequal  or  Unnatural  Disposition  of  Property. — Inequality  or  in- 
justice in  the  disposition  of  his  estate  is  a  circumstance  which  may 
be  considered,  with  other  circumstances,  on  the  subject  of  the  tes- 
tators mental  capacity.  lb. 

10.  Same. — Prior  Declaration  of  Intention. — Where,  prior  to  making  his  will 
and  while  in  good  health,  the  testator  declared  his  intention  to  dis- 
pose of  his  property  substantially  as  disposed  of  in  the  will,  such  fact 
tends  to  support  the  will.  lb, 

11.  Same. — Loss  of  Memoiy. — Testamentary  Capacity. — The  loss  of  memory 
destroys  testamentary  capacity.  lb, 

12.  Same. — General  Verdict. — Sufficient  when  Covers  Issues. — Where  a  general 
verdict  covers  all  the  issues  and  supplies  a  foundation  for  such  a  judg- 
ment as  the  law  prescribes,  nothing  more  than  a  general  verdict  is 
required.  lb, 

13.  Constru^ion, — Intention. — Evidence. — In  the  construction  of  a  will,  it  is 
the  duty  of  the  court  to  ascertain  the  intention  of  the  testator,  but 
this  must  be  shown  in  some  way  by  the  will  itself,  and  not  wholly 
by  outside  facts.  I\igh  v.  Pugk,  558 

14.  Same,— Word  "Children"'  Does  not  Signify  "G^ndcAiWren."— Where  a 
bequest  is  given  by  will  to  the  children  of  a  person,  the  word  "  chil- 
dren "must  be  understood  in  its  primary  signification,  where  there 
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are  persoBS  living  at  the  date  of  the  will,  or  when  the  bequest  takes 
effect,  answering  such  meaning  of  the  term,  and  in  such  case  it  will 
not  include  grandchildren.  lb. 

WITNESS. 
See  CRiMiNAii  Law,  24, 37,  38, 40 ;  Instructions  to  Jury,  2 ;  Will,  6. 

WORDS  AND  PHRASES. 

See  Intoxicating  Liquor,  6 ;  Statute  of  Limitations,  1 ;  Telephone, 

5,6;  Will,  14. 

WRITTEN  INSTRUMENT. 
See  Contract,  19 ;  Pleading,  4,  5. 
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